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ERRATA. 


Page 15, line 5 from bottom—For “rise,” read arise. 

Page 26, line 24—For ‘‘1857,” read 1851. 

Page 217, line 24—After ‘‘than,” insert the omission. 

Page 266, line 20 from bottom—For ‘‘ when,” read where. 

Page 297, line 5 from bottom—For ‘‘reduction,” read redaction. 

Page 300, line 20—For ‘“‘ Bronv.,” read Bouv. 

Page 356, line 7—For ‘‘ was,” read were; and two lines lower, for ‘‘it was,’ 
read they were. 

Page 403, line 10 from bottom—For ‘‘ principal,” read agent. 

Page 411, line 11—For ‘ Mr, Story,” read Mr. Justice Story. 

Page 500, in 13th and 12th lines from bottom—For “amounting,” read 
amounted ; and at end of next line (11th from bottom), for ‘‘the,” read that. 

Page 504, line 17 from bottom—For ‘them trom,” read therefrom. 

Page 505, line 19 from bottom—Strike out the word “us.” 
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Howell v. Motes. 
Bill to enjoin Execution, de. 


1. Relief iv equity; what not bar to.—An unsuccessful attempt, or an entire 
omission, to assert, in a court of law, a purely equitable defense, does not 
prejudice the right to relief in equity. If, however, the defense is cognizable, 
either at law or in equity, a court of equity will not interfere after judgment 
at law, except upon some special equitable ground. 

2. Same; what does not authorize. —Since the adoption of the Code, it is not 
ground of equitable interference against a judgment at law, that it was given 
on a promissory note, executed to an insolvent vendor, on the purchase of 
jands into which the vendee was lured by the vendor’s fraudulent representa- 
tion that he had and could make title, whereas, in fact, it resided in third per- 
sons, of whom the vendee was compelled to purchase. Such defense was 
available at law, and, after failure to make it there, resulting from complain- 
ant’s own negligence, it is too late to seek relief in equity. 

3. Same; amendment, what imaices new case.—An amended bill in such a 
cause, alleging that the defendant had a life estate in the lands, the value of 
which is prayed to be ascertained, and, on payment of that, to have relief 
against the judgment, makes a new case, variant from and repugnant to the 
original bill, and is properly disallowed. 


AppEAL from Chancery Court of Montgomery. 

Heard before Hon. ADAM C. FELDER. 

The appellant, Howell, filed this bill against the appellee, 
Motes, to enjoin the collection of a judgment at law, which 
the latter had obtained against him. 

The case made by the original and amended bill was this: 
Motes, who was then and is now insolvent, falsely and fraud- 
ulently represented to appellant that he was owner of, and 
could make title to, certain lands, which appellant thereupon 
purchased, executing his promissory notes therefor. Motes 

ToL. LIV. (2) 
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SUPREME COURT 
[Howell v. Motes.] 


had no title; and appellant was, therefore, compelled to 
purchase of the owners, who were heirs of Motes’ wife. He, 
thereupon, demanded of Motes the cancellation and surren- 
der of the notes made to him. Motes refused, and brought 
suit on the notes in the city court. 

Appellant, as soon as the summons and complaint were 
served on him, called upon T., an attorney, to defend him, 
which the attorney refused to do, on the ground, “as com- 
plainant understood,” that he had been employed by Motes ; 
thereupon complainant employed S., informing him that T. 
represented Motes, and at the term at which judgment was 
rendered, complainant’s attorney, “supposing that T. repre- 
sented the plaimtiff in that suit, spoke to him in reference 
thereto, and understood from him that a trial could not be 
had at that term, and the defendant (complainant) not being 
ready, no objection was made by T. to a continuance thereof. 
Said judgment was taken by other attorneys of Motes, both 
complainant and his attorney then laboring under the mis- 
take as to T.’s representing said Motes in the suit; that said 
T. did not represent said Motes, as he has since informed 
complainant, but was so situated thereto that he could not 
represent either party, but complainant understood him to 
say that he represented said Motes, and so informed lis 
attorney. In consequence of this misunderstanding, judg- 
ment nil dicit was rendered against complainant,” ce. 

The amended bill further stated, on this point, “that the 
complaint in said suit at law was signed by Messrs. C. & H., 
attorneys, at Hayneville, Ala., who sent it to T., who filed it 
in the clerk’s office; that said T. informed complainant that 
he had brought suit, and, therefore, could not represent com- 
plainant, and complainant so stated to his attorney; that at 
the time complainant’s attorney entered his appearance, the 
name of the attorneys of Motes who took judgment, had not 
been entered thereon; that complainant’s said attorney was 
in court, looking after the case, at the term at which the 
judgment was taken, and said judgment ail dicit was taken 
in consequence of the information given by said T. to com- 
plainant, which complainant communicated to his attorney ; 
that complainant’s attorney went to T., in the court room, 
and understood from him that the plaintiff was not ready for 
trial, and as complainant (defendant in that suit) was not 
ready, it was agreed, as complainant’s attorney understood, 
that the case should be continued, he laboring under the im- 
pression, throughout the term, that T. represented the 
plaintiff in that suit.” 

The answer states: On the 28th of May, 1872, the suit 


was instituted in the city court; that it was continued at the 
VoL, Liv. 
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July term, and also at the October term, of that year; that 
at this last term the names of counsel who took the judgment 
were then on the docket, and that judgment was not ren- 
dered until Febraary, 1873. The answer denies that Motes 
has no title, or that he made any false representations as to 
it, &e. Motes demurred to the bill, and made a motion to 
dissolve the injunction on the denials of the answer, and for 
want of equity. The chancellor having sustained a demur- 
rer to the original bill, complainant was allowed to amend, 
and, on the 15th day of May, 1874, the chancellor set down 
the demurrer to the amended bill. During the argument on 
the demurrer, complainant offered to file a second amended 
bill, which the court denied, and, thereupon, entered a decree 
sustaining a demurrer to the original and amended bill, dis- 
solving the injunction and dismissing the bill. 

The dismissal of the bill, and the refusal to allow the 
amendment proposed, are now assigned for error. 


L. A. SHAVER, for appellant. 
R. D. RvUGELEY, contra. 


BRICKELL, C. J.—A court of equity will not relieve 
against a judgment at law, because of defenses available in 
a court of law, unless it is alleged and proved that the fail- 
ure to defend successfully at law, was not attributable to 
any negligence or want of diligence on the part of the party 
complaining, but to accident, or to fraud, or act of his 
adversary.—1 Brick. Dig. 666, § 376. Under the allegations 
of complainant’s bills, original and amended, there is no pre- 
tense that the failure to defend at law was attributable to 
any act of his adversary, or to accident. It was the result 
of his own want of diligence, and he’ must bear the conse- 
quences of it. 

An unsuccessful attempt, or an entire omission, to assert, 
in a court of law, a purely equitable defense, does not preju- 
dice the right to relief in equity.—Calloway v. McElroy, 3 
Ala. 406; Neison v. Dunn, 15 Ala. 502. Or, if the party fails 
in the assertion of a good legal defense, or omits to make it, 
he may, notwithstanding, avail himself of an independent 
ground of equitable relief— Greenlee v. Gaines, 13 Ala. 198. 
If the defense is cognizable, either at law or in equity, a 
court of equity will not intervene, after judgment at law, 
unless some special cause of interference 1s shown.—Soster 
v. State Bank, 17 Ala. 672. 

The grounds on which relief is sought against the judg- 
ment at law, are, that it is founded on a promissory note, 
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the consideration of which is the purchase money of land; 
that the complainant was induced into the purchase by the 
false representations of the defendant that he had and could 
make title to the land; that, in fact, the title resided in third 
persons, from whom the complainant was compelled subse- 
quently to purchase the lands. Prior to the Code, it may be 
these facts would not have constituted a defense available at 
law. Since the Code, they would form an available legal 
defense. The sum paid, or contracted to be paid, in extin- 
guishment, or, rather, in acquisition of the title from those 
holding it, would have been proper matter of set-off or 
recoupment against the note given to the defendant, and 
exceeding it in amount would have been a full answer to the 
suit at law.—Holley v. Young, 27 Ala. 203; Martin v. Whar- 
ton, 38 Ala. 637. 

If the second amended bill presented matter of equitable 
relief, it made a new case, variant from and repugnant to 
that stated in the original and first amended bill, and was, 
therefore, properly disallowed. The allegations are that the 
defendant had a life estate in the lands, the value of which 
it is proposed shall be ascertained, and, on the payment of 
such value, relief had against the judgment at law. The 
allegations of the other bill are that the defendant had no 
interest in the lands, and, therefore, there was a total fail- 
ure of the consideration of the note, on which the judgment 
is founded.— Williams v. Barnes, 28 Ala. 613. 

There is no error in the decree of the chancellor, and it 
must be affirmed. 


Rhodes v. Lowry. 
Tvrover. 


1. Agent, declarations of ; when admissible against principal.—Declarations, 
made at the time of seizing property, by one who claimed to act as agent for 
another, are competent evidence against such person, when sued for a conver- 
sion of the property, if there is evidence tending to establish such agency; 
and the error in admitting such declarations, before the proper predicate has 
been laid, is cured by subsequent proof of his agency. 

2. Discretion of court; what within.—It is within the discretion of the court 
to permit a witness, after having left the stand, to return and correct her tes- 
timony, previously given. 

3. Rulings of primary court; when will not be revised.—The appellate court 
will not revise the ruling of the primary court, excluding evidence, when no 
exception is reserved. 

4. Charge; when erroneous.—Although oral evidence of a fact tends very 
VoL. Liv. 
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clearly to establish it, yet it still remains for the jury to decide whether the 
testimony proves the fact; and a charge, which, without referring to the jury 
the credibility of the evidence, instructs them that the fact is proved, is an 
invasion of their province, and necessarily erroneous. 

5. Trover; when maintainable.—If the defendant seizes and removes per- 
gonalty from the premises of the owner, in defiance of her wishes, and in 
repudiation of her right to it, the owner may maintain trover for a conversion, 
without demand before suit brought. 


APPEAL from Cireuit Court of Crenshaw. 

Tried before Hon. Puttemon O. Harper. 

This was an action of trover by the appellee against G. 
W. Rhodes, for the conversion of about ninety bushels of corn. 

On the trial, plaintiff was introduced as a witness, in her 
own behalf, and testified that the corn alleged to have been 
converted was hers ; that “Moody and Rhodes came to her 
house and asked her for the corn, and showed her a paper, 
which, Moody said, was a mortgage made by her and others; 
that she then denied having made any mortgage to Rhodes; 
that Moody replied that he had come to take the corn for G. 
W. Rhodes, and he intended to do so; that Moody, on bein 
refused the key to the house in which the corn was stored, 
took an axe and mashed down the door, and carried off the 
corn, saying that he was doing it for George W. Rhodes. 
Witness further stated that defendant was not present when 
the corn was taken, and defendant then objected to the 
declarations of Moody and B. F. Rhodes, but his objection 
was overruled, and he excepted.” Witness having testified 
as to the time of the conversion, asked, after she had left the 
stand, leave to correct her testimony in that respect, which 
the court granted, against the objection of defendant. 

One Brooks, a witness for the plaintiff, testified that, being 
employed by her as an attorney, he called on George W. 
Rhodes, sak thgelined of him how he justified the seizure of 
the corn; to which he replied that he had a mortgage on it, 
and at the same time notified him of the time and place of 
selling the corn to satisfy the mortgage. 

The defendant then offered a mortgage, purporting to be 
signed by the plaintiff and others, and as to which the court 
ruled, among other things, that the mark of Sylvia Lowry 
was not a signature, and refused to allow the mark to be 
proved, or the mortgage to be introduced. No exception was 
reserved to this ruling. 

The court, thereupon, charged the jury, that if they 
believed, from the evidence, that the plaintiff was in posses- 
sion of the corn at the time of the seizure, that was a suffi- 
cient title for her to recover upon, in this form of action, 
against a mere wrong doer; that if the defendant, by him- 
self or his agents, seized the corn, and carried it away, this 
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would be a conversion, and no demand and refusal are neces- 
sary; that the declarations of Moody are to be disregarded, 
unless the jury believe that Moody, Kulp and Rhodes were 
the agents of the defendant, but if they believed that they 
were his agents, then their declarations were evidence 
against him; that if the defendant ratified the act of Moody, 
Kulp and Rhodes, that would make them his agents; that 
the evidence showed that they were his agents, and he so 
charged them. Defendant reserved an exception to each of 
these charges, and here assigns the same as error, together 
with the refusal toadmit the mortgage in evidence, and to give 
charges the substance of which appears in the opinion. 


JoHN GAMBLE, for appellant. 
JouN A. PanGert, contra. 


MANNING, J.—The declarations of Harrison Moody and 
Benjamin Rhodes, tending to show they were acting for, and 
claimed the corn in controversy as the property of defend- 
ant under a mortgage by plaintiff below and others to him, 
when they forcibly took it from plaintiff, were admissible or 
not as evidence against defendant, according as Moody and 
Rhodes were or were not his agents in that transaction. 
And, as testimony afterwards given tended to show very 
clearly that they were so, there was no error in the overrul- 
ing of the objections to that evidence. 

It was within the discretion of the court below to permit 
the plaintiff to return to the stand as a witness, immediately 
after she had withdrawn from it, to correct some testimony 
she had previously given. 

No exception was taken, according to the bill of excep- 
tions, to the action of the court in excluding the mortgage, 
or writing purporting to be such, set out in the record, and 
offered in evidence on the part of defendant. We cannot, 
therefore, revise this action if it were clear (as it is not) what 
precisely was the ruling in respect to it, which was made by 
the court. 

The only erroneous charge among those given by the 
court, and set forth in the bill of exceptions, is the fifth in 
order, in which the jury were told “that the evidence in this 
case showed that Moody, Kulp and Rhodes were the agents 
of defendant, and he so charged them.” Although the evi- 
dence tended very clearly to establish the fact affirmed, this 
instruction, given without any request from either side, was 
a manifest invasion of the province of the jury. The evi- 
dence in support of it was wholly oral; and its credibility 

Vou. LIV. 
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should have been referred to the jury. For the court to 
assume that this testimony was true, and, thereupon, to 
instruct the jury that it established a fact which it was for 
them to ascertain, was error.—Stewart v. Russell, 38 Ala. 619, 
and cases therein referred to. 

There was no evidence in this cause, the mortgage being 
excluded, to show any right whatever to the corn in defend- 
ant; and if there had been—yet, as according to all the 
proof, the possession of the corn was obtained by him 
through acts done against the will and remonstrances and in 
repudiation of the psa of plaintiff—no demand of the 
corn was necessary to enable her to maintain a suit for it. 
If entitled to recover at all, she was entitled to do so in vir- 
tue of the conversion of the corn by the seizure and removal 
of it from the premises she occupied, in defiance of any 
right she might have in it. Therefore, there was no error 
in the refusal of the court to give the charges asked for on 
behalf of defendant, both of which implied that a demand 
might have been necessary, and thus would have tended to 
mislead the jury. 

For the error indicated, the judgment must be reversed, 
and the cause remanded. 


Ilollingsworth v. Chapman. 
Action for Rent. 


1. Charge to jury; when properly refused.—A charge not asked in writing, 
may be properly refused for that reason ; and unless it affirmatively appears 
that a charge refused was asked in writing, it presents no question for revision 
on appeal. 

2. Reversal; what not ground for.—It is within the discretion of the pri- 
mary court to insert in the bill of exceptions its general charge, to which no 
exception was reserved. Such a charge furnishes no ground for reversal, and 
its insertion in the bill of exceptions cannot injure the appellant. 


Apprat from Circuit Court of Limestone. 

Tried before Hon. Wm. B. Woop. 

In this case the appellant requested the court below to 
give several charges, which were refused. Exception was 
reserved to this action of the court, and it is here assigned 
for error. The record, however, does not show that the 
charges were asked in writing. 


Pryor & McCiet1an, for appellant. 


Warts & Troy, contra. 
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GEO. W. STONE, Srectat Jopar.—The record in this cause 
fails to inform us that the charges refused, and severally 
excepted to, were asked in writing. The Revised Code, sec- 
tion 2756, declares that “charges asked for by either party 
must be in writing.” In Myatt & Moore v. Bell, 41 Ala. 222, 
this court, speaking of this precise question, held that “the 
charge will be presumed to have been in writing, where no 
objection appears to have been taken to it in the court 
below.” In that case, the judgment of the primary court 
was reversed, for the rend of the court to give a charge, 
which the record failed to affirm was in writing. 

Tn the later cases of Crosby v. Hutchinson, 53 Ala. p. 5, and 
Mc Keithenv. D. Prait & Co., ib. p. 116, this court departed from 
and, in effect, overruled Myatt v. Bell, supra, and returned to 
the sounder doctrine that all reasonable intendments will be 
indulged by this court in favor of the correct ruling of the 
court below. 

Following these later decisions, there is no question pre- 
sented by the charges of the court, which we can consider 
as a ground of reversal. 

The insertion in the bill of exceptions of the general 
charge of the court, to which no exceptions were taken, can- 
not possibly injure the appellant. It furnishes no ground 
for reversal.— Grace v. Mc Kissack, 49 Ala. 163. 

Affirmed. 


Chief Justice BrickELL, having been of counsel, not sitting. 


Smith v. Phillips. 
Application by Creditor to require Executrix to give Bond. 


1. Revised Code, § 2005 of ; to whom applies.—An executor who has been 
exempted by the wi!l from giving bond, may be required to give one, on 
proper application by a creditor. The words, ‘‘or other person interested in 
the estate,” used in § 2005 of the Revised Code, are meaningless, unless they 
apply to creditors. : 

2. Same; proceedings under.—A creditor’s petition, under this statute, 
should not be entertained, unless it sets forth the debt with the precision and 
accuracy essential in a declaration at law against the personal representative, 
and no controversy as to the existence of the debt should be allowed, beyond 
what is necessary to establish its prima facie validity. ; 

3. Petition, defect in, to which demurrer has been sustained ; when will not pre- 
vent reversal.—A defect in a petition, curable by amendment if a special demur- 
rer had been sustained to it on that ground, will not authorize judgment of 
affirmance, where the record discloses that the court erroneously sustained a 
demurrer to the petition, on another distinct ground, fatal to relief in any 
aspect. 

Vou. LIy. 
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ArrgaL from Probate court of Tallapoosa. 

The appellant, Smith, filed his petition in the probate 
court, praying that Sarah Phillips, executrix of James D. 
Phillips, deceased, be required to execute a good and sufii- 
cient bond for the performance of her duties as such 
executrix. 

The amended petition shows that by the will of the testa- 
tor the executrix was exempted from giving bond; that 
“petitioner is interested in the administration of said estate 
of James Phillips, deceased, he being a judgment creditor of 
the same to the amount of about three hundred dollars, and 
that his interest will be endangered for want of a bond not 
being given by said Sarah Phillips, as executrix of said 
estate.” It further charges that the executrix has not made 
settlements as required by law; that she has rented the lands 
of the estate, and failed to account for the rents and profits 
of the same, and has wasted the estate. 

The administratrix demurred to the petition, on the fol- 
lowing, among other grounds: “2. Petitioner fails to show 
the character or nature of his interest in the estate. 6th. 
Petitioner does not show that he is an executor, heir, legatee, 
or other person interested in said estate.” 

The court sustained the demurrer, and dismissed the peti- 
tion, reciting in the judgment entry that “the court is of 
opinion that a judgment creditor, as described in the petition 
filed in this case, has no such interest in the estate, as contem- 
plated by subdivision 1, § 2005, of the Revised Code, as will 
entitle him to the remedies set out in subdivisions 1 and 2 
of said section two thousand and five of the Revised Code,” 
wherefore the demurrer was sustained, ce. 

This ruling is now assigned as error. 


Exmore & GunTER, for appellant.—A creditor—especially 
one whose debt has been reduced to judgment—has rights 
against an estate greater than those of a legatee. He is far 
more “interested” in the estate than the legatee. It was 
not intended to give the legateé greater rights than the cred- 
itor. Section 2019 gives creditors a right to require an 
“additional” bond. Construe section 2005 with it, and there 
seems to be little doubt that the creditor can require bond 
in the first instance. Holizclaw v. Ware, 34 Ala. 307, is 
authority on this point. The court could not have affirmed 
the judgment in that case, if the record showed that the 
suit was instituted ‘by a person who had no authority to 
require bond. 


W. D. Butcer and G. W. Gunv, contra.—This is purely a 
statutory remedy, in favor of persons “interested in” the 
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estate. The judgment creditor is not “interested in the 
estate,’ within the meaning of the statute; his claim is 
against the estate-—Harrison v. Harrison, 39 Ala. 489. The 
statute was not intended to apply to cases like this, and 
ought not to be extended by construction.—9 Porter, 266. 
The petition shows no right in Smith, and the petition was 
rightly dismissed. A right result was reached, even if a 
wrong reason was'given for sustaining the demurrer. 


BRICKELL, C. J.—Until the statute of March 1, 1848, 
(Pamph. Acts 1847-8, p. 106), it was not within the power of 
a testator, by any direction in his will, to relieve his executor 
from the duty of giving bond and security, for the faithful 
performance of the duties enjoined on him by law. The 
statute was express and imperative, devolving on the court 
taking probate of the will, and granting letters testamentary, 
the duty of requiring the bond and security, payable and 
conditioned as required by law; and the testator had no dis- 
pensing power over the statute. The act of March 1, 1848, 
required the orphans court (to the jurisdiction of which the 
court of probate succeeded), to grant letters testamentary, 
without requiring bond and security, if the testator had so 
requested and provided in his last will. But if, at any time 
after such grant, any creditor, legatee, distributee, or heir, 
should make application setting forth the character of their 
claims, and that their interests were endangered for the want 
of bond and security, it was made the duty of the court to 
require such bond and security. And further, whenever it 
came to the knowledge of the court that the estate was 
likely to be wasted to the prejudice of heirs, the court could 
mero motu require bond and security to be given. 

We do not doubt it was intended, substantially, to re-enact 
this statute in the Code of 1852, by § 1685 thereof, which 
now forms § 2005 of the Revised Code, without any change 
as to the parties on whose application the court of probate 
was charged with the duty of requiring bond and security. 
The change, in phraseology, does not indicate a legislative 
intent to lessen the parties, or change the character of inter- 
est they may have, who are entitled to the protective remedy 
against the directions of the will. It is in conformity to a 
purpose, apparent on nearly every page of the Code, to com- 
press former statutes into as few words as possible. 

The language of the section, as found in the Code, is broad 
enough to embrace creditors as parties who have the right to 
make the requisition. The whole law of administrations is 
founded on the theory that they have an interest, and the 
pemary interest, in the estate. The law charges the whole 

OL, LIV. 
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property of the decedent with the ‘payment of debts, except 
such as is specially exempt.—R. C. § 2060. From this 
charge, the testator 1s without capacity to free it, by testa- 
mentary provision, as he was without capacity to alienate it 
on any other than a valuable consideration. The heir he 
may disappoint of the inheritance the law would cast on 
him—the legatee, is the creature of his bounty. A testator 
may, without offending superior legal rights, in the exercise 
of his power of disposition of his estate, commit the keeping 
and preservation of the rights of an heir or legatee to an 
improvident executor, if not restrained by positive law. But 
the rights of creditors, which are given by law, not depend- 
ent on, but superior to, his will, and which he cannot impair 
or defeat, he cannot endanger by committing the administra- 
tion of his estate to an improvident executor. The law will 
interfere for their protection whenever these rights are 
endangered, as it will for their enforcement. The whole 
theory of the law of administrations regards creditors not 
only as having interests in the estate, but the primary and 
superior right. The largest creditor is of the class of per- 
sons preferred in the grant of administration. Those who 
precede him in the order of preference, are given precedence 
only because their interests in the estate are subordinate to 
the interests of creditors, and in protecting and preserving 
such interests, they, of necessity, preserve and protect the 
interests of creditors. It is impossible to entertain a doubt 
that creditors are the persons, other than heirs or legatees, 
who were intended to be embraced by the general words of 
the statute, “other persons interested in the estate.” If 
these words do not embrace creditors, they are almost 
unmeaning. 

The court of probate sustained the demurrer on the sole 
ground that a creditor was not, under the statute, authorized 
to require of the executrix bond and security. In this the 
court erred. The petition is, however, defective, in not 
clearly and positively alleging the interest of the appellant. 
The debt, he claims, is described only as a judgment for about 
three hundred dollars. No petition by a creditor, under this 
statute, ought to be entertained which does not set forth the 
debt on which his relation, as a creditor, depends, with the 
precision and certainty essential in a declaration or com- 
plaint at law, in an action against the personal representative. 
The judgment should have been correctly described accord- 
ing to its date and amount; the court in which and against 
whom it was rendered, should have been distinctly averred. 
The court must see from the petition that the applicant has 
a debt prima facie a charge on the assets for administration. 
The executor or administrator must be informed of the pre- 
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cise character of the debt claimed, so that he may be pre- 
pared, if necessary, to controvert its existence, and show, if 
he can, that the applicant is not a creditor, and has no inter- 
est in the estate. If, on the evidence, it should appear that 
the applicant has a claim he can probably establish in an 
action against the personal representative, he is then entitled 
to the relief authorized by the statute. No controversy as 
to the existence of the debt should be allowed beyond what 
may be necessary to satisfy the court of its probable validity. 
The judgment the court may render cannot fully determine 
its validity, and all the inquiry the court makes in reference 
to it, should be directed to the single question, is the appli- 
cant prima facie a creditor? If there are defenses against 
the debt, they must be inquired into and determined in a dif- 
ferent proceeding, and must not embarrass this remedy. The 
defect in the petition to which we have adverted, is amendable 
in the court of probate, and if the demurrer had been sus- 
tained because of this defect, it would probably have been 
cured by amendment. This was not the ground on which 
the court sustained the demurrer, but on the ground that a 
judgment erditor was not entitled to maké the requisition of 
bond and security, which was fatal to the petition in any 
aspect. This defect in the petition cannot authorize an 
affrmance of the judgment, seo it can be cured by 
amendment, and is not the ground on which the demurrer 
was sustained. 
The judgment is reversed, and the cause is remanded. 


Huckabee et al. v. Nelson, Adim’x. 


Action on Promissory Note. 


1. Partnership; what does not constitute-—One who purchases a lot of land, 
and takes a conveyance in his own name, with the intention that another, who 
promised, in a conversation about the anticipated purchase, to ‘‘go halves” in it, 
should share as a partner in the transaction—the promise never afterwards being 
alluded to or carried into effect—does not thereby become the partner of the 
latter, or authorized to bind him, by executing a note in his name for neces- 
sary improvements put upon the land, by contract with the purchaser. 

2. Section 2704 Revised Code; construed.—Neither the letter nor spirit of 
the exception contained in section 2704 Revised Code, as to the competency of 
witnesses, forbids a party to the suit, by or against the administrator, testify- 
ing to matters in which the deceased did not participate, and of which, for 
want of knowledge, he could not testify, if living. 

3. Judgment; when reversed for error prejudicial to only one of several defend- 
elie court of law will not split up a single action into two or more, leav- 

TOL. LIV. 
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ing one part in one court and another in another court; hence, on reversal for 
error prejudicial to only one of two defendants who appeal from the judgment 
of a law court, the appellate court must reverse the judgment as to both, and 
remand the cause. 


Appeal from Circuit Court of Perry. 

Tried before Hon. Minton J. Sarrop. 

This was an action, brought by the appellee against appel- 
lants, on two promissory notes, given under the following 
circumstances: In 1861, appellant Hawks, wishing to pur- 
chase some lands then for sale, he and Huckabee had sev- 
eral conversations about purchasing it, and Huckabee told 
him to buy and he would go halves with him. Without any- 
thing more being said, Hawks purchased the lands, took the 
title in his own name, and subsequently paid for them with 
his own means. The property needing some improvements, 
he employed some slaves of the plaintifi’s intestate to do the 
necessary work, and executed therefor the notes in contro- 
versy, signing thereto the names of both Huckabee and 
himself. Upon this evidence of their execution, the court, 
against the exception and objection of Huckabee, allowed 
the notes to be read in evidence to the jury. Huckabee had 
filed a sworn plea of non est factum. Huckabee then offered 
to testify that he was not a partner of Hawks at the time of 
the execution of the notes sued on. This the court refused 
to allow him to do, on the ground that he was incompetent, 
as the answer would relate to a transaction with plaintiff's 
intestate. Hawks and Huckabee both prayed an appeal, 
and gave a joint appeal and supersedeas bond. Hawks did 
not make any defense in the court below, or raise any objec- 
tions to its rulings. Upon motion, appellants, were allowed 
to sever in the assignment of errors, and Huckabee was 
allowed to assign errors in his own name. The only assign- 
ment which appears in the record, is by Huckabee, in his 
own name. ° 


Brooks, Haratson «& Roy, for appellants.—Huckabee 
should have been allowed to testify whether he was a part- 
ner of Hawks or not, and whether or not he had any interest 
in the improvements. He was competent to do so, and in so 
testifying, he would not have testified to any transaction 
with the intestate; but his testimony would have related to 
transactions between him and Hawks, about which Hawks 
had already testified—R. C., $2704. Where the plea of non 
est factum 1s interposed, the parties stand as they did at com- 
mon law, when the general issue was pleaded; and before 
the plaintiff is entitled to introduce the notes in evidence, he 
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should prove prima facie their execution.—Crowe v. Decatur 
Bank, 5 Ala. 249. 

Plaintiff had failed to show prima facie execution, and the 
notes should not have been admitted in evidence against 
Huckabee. 


Water, Prrman & WALLER, contra.—The evidence of 
Hawks clearly proved the execution of the notes, and they 
were properly admitted in evidence against Hawks, if not 
against Huckabee. The questions which the court refused 
to allow the defendant, Huckabee, to answer, were properly 
refused, for the reason alleged by the court. The exceptions 
were all taken by Huckabee, and a judgment of reversal as 
to him should not compel one as to Hawks, who made no 
defense to the action or objection to the rulings of the court, 
even though he gave a joint appeal and supersedeas bond with 
Huckabee. 


MANNING, J.—It is quite clear that defendant Hawks 
had no authority from Huckabee to sign the name of the lat- 
ter to the notes sued on. He, in effect, says so himself, when 
he speaks of his supposition, or expectation, at the time the 
notes were made, that, in consequence of the conversations 
had between him and Huckabee, and their intimate rela- 
tions, Huckabee would ratify the signature. There is not 
any evidence, though, that it was ever ratified; and if the 
suit had been against Huckabee alone, the evidence of 
authority from him to sign his name to the note, or of his 
ratification of the act, was not sufficient to make the admis- 
sion of the note proper. 

But it was legal evidence against Hawks, and the objection 
of defendants ought to have been presented by a request 
from Huckabee to the court, at the proper time, for an 
instruction to the jury upon the effect of the note in this 
particular, and not by opposition to its admission ; which, if 
successful, would have excluded the note from their consider- 
ation against his co-defendant also. 

Under section 2704 of the Revised Code, a party to a suit is 
a competent witness in it, except in respect to conversations, 
or transactions with a person deceased, whose executor or 
administrator is the adverse party. The object of the excep- 
tion is to prevent a party to a suit from obtaining an unjust 
advantage of those interested in an estate, by allowing him 
to testify of dealings, or promises, or admissions, alleged to 
have been had with, or made by the former owner of the 
estate, who is not living to contradict or explain. Neither 
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the letter, nor the reason of the exception, relates to matters 
in which the deceased did not participate, and of which he 
could not, for want of knowledge, testify if living. It was 
in respect to such matters as these only—matters of which 
the deceased, Mr. Nelson, knew nothing at all—that it was 
proposed Huckabee should testify. Defendant Hawks was, 
unquestionably, responsible for the debt sued for. It was 
the price of valuable improvements made by plaintiff’s intes- 
tate on his premises. He is introduced by plaintiff to prove 
that Huckabee, at times and places, when and where 
deceased was not present, entered into engagements with the 


witness, by which Huckabee became liable to pay one-half 


of witness’ debt. Shall not Huckabee be allowed to oppose 
this witness, and deny what he has said, or explain the mat- 
ter to the jury, so as, peradventure, to relieve himself from 
the burden of paying one-half of another man’s debt, put 
upon him by this man’s own testimony? 

The question is presented in this form not because we 
have any reason to believe Hawks did not testify truly, but 
to show to what consequences the decision made upon this 
point in the court below, might easily lead, if it became a 
rule of practice. The court erred in refusing to permit 
Huckabee to testify in respect to transactions and conversa- 
tions had, not with the deceased intestate of plaintiff, but 
with Hawks, and which the latter had been introduced by 
plaintiff to prove. 

It is insisted for plaintiff that if this court should reverse 
the judgment for error against Huckabee, it should be 
affirmed against appellant Hawks, there being no error to 
his prejudice. Courts of law never split one action into two 
or more—as would be done in this by the course proposed— 
and leave one part of it in one court and one in another 
court. A plaintiff must pursue his one suit against several 
persons, as he brought it, to its conclusion as a single cause, 
unless as to some or one of the defendants it is abated, or is 
otherwise legally discontinued. : 

As the other points presented may not rise again, it is not 
necessary to pass upon them. 

For the error of excluding Huckabee as incompetent to 
testify to any matter in the cause, the judgment is reversed, 
and the cause remanded. 
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Tate v. Evans. 


Bill in Equity to enjoin Mortgage Sale and to obtain the Benefit 
of a Set-off. 


1. Equity, when will not intervene to set-off demands.—The mere existence of 
mutual and independent demands does not authorize the interposition of equity, 
to set them off against each other. To warrant the interposition of a court of 
equity, there must be circumstances from which it can be inferred that one 
debt was contracted on the faith of the other, or that there was an agreement 
between the parties that one should be discounted for the other, or there must 
be some intervening equity, which renders the interposition of that court 
necessary for the protection of the demand sought to be set-off. 

2. Same.—If a partner owing his copartners, gives his individual note and 
secures it by mortgage on his individual property, the transaction is thereby 
disconnected from the partnership accounts—if they ever had any connection— 
- and the demand becomes purely a legal one; and the mere unfinished condi- 
tion of the partnership business, and a balance in that account due from 
mortgagee to mortgagor, will not authorize a court of equity to interfere by 
setting off the note against the balance due, and restraining the foreclosure of 
the mortgage. 


APPEAL from Chancery Court of Butler. 
Heard before Hon. H. Austm1t. 
The case is sufficiently stated in the opinion. 


Hervert & BvuELt, for appellants. 


GAMBLE & BoL.ine, contra. 


STONE, J.—The bill in the present case avers that the 
complainant and defendant formed a partnership to carry on 
the mill business in the State of Florida; that such partner- 
ship was formed in 1871, and continued until 1874, when it 
was dissolved ; and that at the dissolution, and at the time 
the bill was filed, Tate, the appellant, was indebted to Evans, 
the complainant below, in the sum of forty-five hundred dol- 
lars—on partnership account—a sum greater than that, the 
collection of which the present bill seeks to enjoin. The 
debt from Evans to Tate, the bill alleges, is a note of near 
twenty-nine hundred dollars, secured by mortgage on prop- 
erty, described as being in Butler county, Alabama; the 
mortgage containing a power of sale, and alleged to be past 
due. The bill alleges that Tate, the mortgagee, had adver- 
tised the mortgaged property for sale, the sale to be made at 
Greenville, Alabama—the place designated in the mortgage. 
The object of the bill is to enjoin the sale of the mortgaged 
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property, and to set-off against the debt thereby secured, the 
alleged balance due Evans in the partnership account in the 
mill business in Florida, stated above. There was a demur- 
rer to the bill, for several reasons stated, and also a motion 
to dissolve the injunction, first, for want of equity in the bill— 
second, on the denials in the answer. The chancellor over- 
ruled the several objections to the bill, and retained the in- 
junction. 

In 2d Story Eq. Ju., § 1432, speaking of set-off, it is said, 
“Where the court [of Equity | ines not find a natural equity 
going beyond the statute (of set-off,) the construction is the 
same in equity as at law.” The same author, in § 1436, says, 
“Courts of Equity, in virtue of their general jurisdiction, are 
accustomed to grant relief in all cases when, although the 
mutual debts are independent, yet there is a mutual credit 
between the parties, founded, at the time, upon the existence 
of some debts due by the crediting party to the other. B 
mutual credit, in the sense in which the terms are here used, 
we are to understand a knowledge on both sides of an exist- 
ing debt due to one party, and a credit by the other party, 
founded on, and trusting to such debt as a means of dis- 
charging it.” It will be discovered that we have made a 
slight change of the author’s language in the above extract. 

The substance of the general principles laid down by this 
court, as governing in matters of equitable set-off, is well and 
clearly condensed in the following language, which we adopt. 

“J. That although courts of equity at first assumed juris- 
diction on the natural equity that one demand should com- 
pensate another, and that it was iniquitous to attempt at law 
to enforce more than the balance; yet now they only exercise 
it when a legal demand is interposed to an equitable suit. 
2. When an equitable demand can not be enforced in a court 
at law, and the other party is suing therein. 3. When the 
demands are purely legal, and the party seeking the benefit 
of the set-off can show some equitable ground for being pro- 
tected.” —2 Brick. Dig. 433,§174. “Insolvency is recognized 
as a distinct equitable ground entitling a party to relief, even 
in cases where both demands are purely legal.” —Id. 434, $175. 
See also French v. Garner, 7 Por. 549; Donelson v. Posey, 13 
Ala. 752; White v. Wiggins, 32 Ala. 424; Wray v. Furniss, 
27 Ala. 471. ; 

The mere circumstance, however, of mutual and independ- 
ent demands, does not authorize the interposition of equity 
to set them off against each other; but, to warrant the inter- 
ference of equity there must be circumstances from which it 
can be inferred that one debt was contracted on the faith of 


the other, or that there was an agreement between the par- 
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ties that the one should be discounted from the other, or 
there must be some intervening equity which renders the 
interposition of that court necessary for the protection of 
the demand sought to be set-off.—Simmons v. Williams, 27 
Ala. 507; McKinley v. Winston, 19 Ala. 301. 

Testing the present bill by these well-defined principles, 
we think it fails to make a case for equitable set-off. There 
was no suit pending, which the bill sought to arrest. No 
averment that one debt was contracted on the faith of the 
other, and no averment of Tate’s insolvency. Both com- 
plainant and defendant were residents of Florida; and the 
partnership, out of which the alleged indebtedness grew that 
is sought to be set-off, was formed and conducted in that 
State. Tate’s claim on Evans, which was sought, to be col- 
lected by a sale of the mortgaged property, was an Alabama 
transaction, secured by a mortgage on property in Alabama. 

The only part of the present bill which tends in the remot- 
est degree to charge any connection between the demands 
sought to be set-off, is the seventh section. Its language is, 
“That during the continuance of said copartnership, the said 
Walter Tate up to the 29th day of January, 1872, and before 
that time, advanced for orator on account of said copartner- 
ship the sum of two thousand eight hundred and eighty-two 
and 50-100 dollars, for which orator executed to him, the 
said Tate, his promissory note, bearing date the 29th day of 
January, 1872, and payable on the 29th day of July, 1872, 
and in order to secure the payment of said note on the said 
29th day of July, 1872, orator made and executed his mort- 
gage to the said Walter Tate, conveying to him, the said 
Walter Tate, the mill then owned by orator on the Mobile 
and Montgomery Railroad, in Butler county, Alabama,” «c. 
On account of said copartnership are the only words which 
can be supposed to connect the two claims together in any 
way. The allegations of a bill must be taken most strongly 
against the pleader.—Lockhard v. Lockhard, 16 Ala. 423; 
Stubbs v. Leavitt, 30 Ala. 352. This averment falls very far 
short of showing that either debt was contracted on the faith 
of the other. On the contrary, the bill shows that Tate did 
not trust to the products of the partnership for his reim- 
bursement. He took the individual note of his partner, pay- 
able to himself, with a mortgage for its security, on individ- 
ual property of Evans. This disconnects the transaction 
from the partnership accounts, if they ever had any connec- 
tion, and makes the demand a purely legal one. We rather 
infer, from the averments of the bill, that Tate’s claim on 
Evans was for a loan of money, that Evans might, therewith, 
contribute bis share of the capital with which to erect the 
mill. Such transaction does not, “per se, enter into the part- 
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nership accounts.—Story on Partnership, § 219 and notes; 
Collyer on Part. §§ 269, 271, 272. The case of McKinley v. 
Winston, supra, is not distinguishable from this, and relief 
was denied in that case. 

The bill contains no equity, and the injunction should have 
been dissolved. The decree of the chancellor is reversed, 
and a decree here rendered dissolving the injunction. 

Let the cause be remanded for further proceedings, to be 
had in accordance with the principles declared above. 


Gravett v. Malone. 
Supersedeas from Probate Court. 


1. Probate court; power of, to issue supersedeas.—The probate court has 
authority, at the instance of a surety, when he denies the fact of suretyship, 
or that it was continuing when the decree was rendered against his principal, 
or alleges that the decree was obtained by fraud, to grant a supersedeas to con- 
trol the execution it has issued, and parties who are under its jurisdiction, in 
enforcing it. 

2. Surety; how far bound by decree against principal.—The settlement in the 
probate court, by the principal, is binding upon the surety, not because he is 
a party to the suit, but because it is an act his principal is, by law, required 
to perform, and is within the condition of the bond. Neither the settlement 
nor decree determines the fact of suretyship; or, if it once existed, that it 
continued. 

3. Same.—If the suretyship was continuing when the decree was rendered 
against the principal, it is conclusive, in the absence of fraud, on the surety 
as well as the principal, of every matter which could have been urged against 
its rendition, and neither, on supersedeas, could go behind it. 

4. Same; supersedeas in, ground for.—On supersedeas in such a casa, the 
ground of relief must rest either on facts occurring subsequent to the decree, 
or, if it relates to antecedent facts, must show fraud in the decree, or a want 
of jurisdiction in the court, apparent on the record, or a denial of the fact of 
suretyship. 

5. Settlement ; what void.—An ex-parte settlement of a guardian in the pro- 
bate court, made without a previous filing of accounts and vouchers, without 
notice, without auditing and allowance, or any other action by the court than 
administering an oath to the guardian as to their correctness, is wholly void 
as a tinal settlement. 


APPEAL from Probate Court of DeKalb. 
The facts are sufficiently stated in the opinion. 


Exuis & CALDWELL, for appellants. 


TurNLEY & Son, contra. 


BRICKELL, C. J.—We do not propose to pass on the 
rulings of the court, on the demurrer to the petition of the 
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appellee, nor on its sufliciency, or that of the pleadings 
styled pleas and replications. The merits of the controversy 
are disclosed by the evidence, and so far as is necessary to 
embody them in a proper application to the court of probate 
for relief, and, in an answer to it, an amendment in the court 
of probate can correct the deficiencies now apparent. 

The facts are, that appellee was the surety of Malvina 
Gravett, the mother and guardian of appellant. As such 
guardian, she received assets to a considerable amount, and 
intermarried with one Joab Hendricks. In 1872, she made 
a final settlement of her guardianship, in the court of pro- 
bate (her husband, said Hendricks, having previously died), 
on which a decree was rendered against her, in favor of 
appellant, for the sum of five hundred and six and forty-five 
one hundredth dollars. On this decree, an execution was 
issued against her and the appellant as her surety. The 
appellant fi:ed his petition to the judge of probate, praying 
a supersedeas of this execution. The grounds on which the 
supersedeas was sought, and which are to be collected rather 
from the evidence offered on the hearing, than from the alle- 
gations of the petition, are, that soon after her intermarriage 
with Joab Hendricks, his principal ceased to be guardian, 
and the husband became guardian, under appointment from 
the court of probate. A final settlement of her guardian- 
ship was then made in the court of probate, and she fully 
accounted for, and paid over to her husband, the succeeding 
guardian, all the assets with which she was chargeable, and 
was discharged by the court. 

It is insisted by the appellant that if these facts are true, 
the remedy of appellee is not by an application to the court 
of probate for a supersedeas; that the judge of that court is 
without authority to issue a swpersedeas, and if he had the 
authority, these facts were matters of defense to and involved 
in the decree rendered, and cannot be inquired into on appli- 
cation for swpersedeas of an execution. Ii is true the statute 
does not expressly confer on the probate judge, or the court 
of probate, authority to issue a writ of supersedeas. The 
court has, however, plenary jurisdiction to settle the accounts 
of a guardian, rendering a decree against him for the bal- 
ance which may be ascertained to be due the ward, on which 
an execution may issue against the guardian and the sureties 
on his bond.—R. C. §§ 2449-50. It is provided by the Code 
that every court has power “to control, in furtherance of jus- 
tice, the conduct of its officers, and all other persons con- 
nected with a judicial proceeding before it, in every matter 
pertaining thereto,” an “to amend and control its process 
and orders, so as to make them conformable to law and jus- 
tice.” —R. C. § 638. The surety is not technically a party to 
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the decree rendered against the guardian, though, in the 
absence of fraud, it is conclusive on him.—Chilton v. Parks, 
15 Ala. 671; Williamson v. Howell, 4 Ala. 693.. The settle- 
ment is made without notice to him, and is conclusive on 
him, only because it is an act his principal, the guardian, 
is required by law to perform, sind the due performance 
of which is within the condition of his bond. Neither the 
settlement nor decree involved or determined the fact of 
suretyship, or, if it had once existed, that it was continuing at 
the time the decree was rendered. The surety cannot be 
deprived of the right to litigate these questions. An execu- 
tion is permitted to issue against him, because the bond on 
which he is supposed to be Hable is of file, and a part of the 
records of the court, payable to, and approved by the judge. 
A presumption of its genuineness arises, and upon this pre- 
sumption the statute proceeds, in authorizing final process 
against the surety, without intending to deny him the right 
to repel it, or to show no liability has arisen against him, if 
he does not seek to open, on some other ground than fraud, 
the decree against his principal.—Llliott v. Mayfield, 4 Ala. 
417; Clarke v. West, 5 Ala. 117; Treadwell v. Burden, 8 Ala. 
660. A supersedeas at the instance of the surety, when he 
denies the fact of suretyship, or that it was continuing when 
the décree was rendered against his principal, or that the 
decree was obtained by fraud, is a proper remedy by which 
the court can control the execution it may have issued, and 
the parties who are under its jurisdiction in enforcing it. If 
this be not a power inherent in the court, it is conferred by 
the provisions of the Code to which we have referred. 

If the suretyship of the appellee was continuing when the 
decree was rendered against the guardian, that decree (if not 
fraudulent) was conclusive on him, as it was on his princi- 
pal, of every matter of defense which could have been urged 
against its rendition; and, on an application for spersedeas, 
neither he nor his principal could go behind it and show 
that in fact the principal was not liable for the sum decreed 
against her, either because she had never received the assets 
with which she was charged, or, having received them, had 
accounted for them previously. That which forms the 
ground of relief on supersedeas, must either rest on facts 
occurring subsequent to the decree, such as satisfaction; or, 
if it relates to antecedent facts, must show fraud in the 
decree, or want of jurisdiction in the court, apparent on the 
face of the record; or a denial of the relation which author- 
izes execution.— Burt v. Hughes, 11 Ala. 571; Mervine v. 
Parker, 18 Ala. 241; Matthews v. Robinson, 20 Ala. 131; 
McClure v. Colclough, 5 Ala. 85. —_ 

The supposed final settlement of the guardian in the court 
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of probate, made in 1853, as it appears in this record, is a 
mere nullity. It was wholly ex-parte, made without any pre- 
vious filing of her accounts and vouchers by the guardian, 
without notice, without auditing and allowance by the court, 
or any other action by the court than the administration to 
the guardian of an oath as to their correctness by the pre- 
siding judge; there is no recognition of them by the court, 
not even an order that they be filed. It has not an element 
of a settlement in court, and appears to have been nothin 
more than a mere statement, i without purpose, veaifiel 
by oath of its correctness, of the moneys the guardian had 
received and disbursed. It had no effect on the liability of 
the guardian, or on that of the appellee as her surety, 
beyond that of evidence against them, when a settlement 
should be had in the course of judicial proceedings.— Willis 
v. Willis, 16 Ala. 652. It is scarcely necessary to say that 
parol. evidence, that it was intended as a final settlement, is 
not admissible, though it seems to have been received in the 
court of probate. 

Though there may not have been a final settlement of the 
guardianship in the court of probate, yet it was permissible 
for the appellee, if he could, to show that his principal had 
ceased to = guardian, and had fully accounted to her suc- 
cessor in the trust, for all assets with which she was charge- 
able, thereby discharging herself from all further liability ; 
and that the subsequent settlement was, with a knowledge of 
these facts on the part of all parties, made with the view of 
fixing a liability on him to which she, as principal, was 
unable to respond. The evidence offered, however, falls far 
short of establishing these facts. It does appear that after 
the marriage of the principal, her husband was, by the court 
of probate, appointed guardian, and gave bond as such, and 
made report to the court that, as such guardian, he had 
received the sum of eleven hundred and thirty-eight and 
ninety-one one hundredth dollars. This appointment was 
made without the resignation or removal of the principal 
of the appellee, and is void, inoperative to affect her lia- 
bility or authority.— Matthews v. Douthitt, 27 Ala. 273. The 
marriage of the guardian had no other effect than to join 
the husband in the guardianship.— Martin v. Foster, 88 Ala. 
688; Carlisle v. Tuttle, 30 Ala. 613. On the death of the 
husband, she was restored to the authority she had when the 
coverture commenced.—Rambo v. Wyatt, 32 Ala. 363; 2 Wil- 
liams Ex’rs, 828, 1564. Therefore, so far as now appears, 
she was guardian when the decree was rendered in 1872, and 
that decree is conclusive on the appellee, authorizing the 
execution which was issued. The rulings of the court of 


probate were not in accordance with these views, and its 
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judgment quashing the execution must be reversed, and the 
cause remanded, 


Mayor, Xe. of Mobile v. Stein, Ex’or. 


Action to recover Taxes paid under Protest. 


1. Right of taxation, surrender of ; presumption as to.—The right of taxation 
is essential to the existence of all governments ; as well that of a city with 
limited powers, as any other. It is a settled rule, that this power will never 
be presumed to have been surrendered, or abandoned, unless it clearly appears 
that such was the intention. 

2. Mobile, city of ; Stein contract construed.—There is nothing in the contract, 
between the corporate authorities of Mobile and Albert Stein, in regard to the 
property known as ‘‘Stein’s Water Works,” which exempts it from taxation, 
by the municipal authorities, for the purpose of raising revenue. 

3. Taxable value of property ; what properly estimated as.—The additional value 
imparted to land, by a franchise conferring valuable privileges—as to take 
tolls, &e.—is properly estimated as a part of its taxable value. 

4. Cases reaffirmed and distinguished.—The cases of Stein v. Mayor, &e., 17 
Ala. 234, and Stein v. Mayor, &c., 24 Ala. 591, reaffirmed, and the present case 
distinguished from that of Stein v. Mayor, &c., 49 Ala. 362. 


AppraL from Cireuit Court of Mobile. 

Tried before Hon. Joun ELLiorr. 

This cause was submitted to the circuit judge for decision, 
without the intervention of a jury, upon an agreed statement 
of facts, “both parties to have the right of appeal, upon the 
record without a bill of exceptions.” The agreed statement 
of facts are as follows: Ist. On the 20th of December, 1820, 
the legislature passed an act “to incorporate an Aqueduct 
Company in the city of Mobile.” 2d. On the 24th of Decem- 
ber, 1824, the Mobile Aqueduct Company having failed to 
comply with the requisition of the act incorporating it, the 
legislature repealed the act, so far as the company was con- 
cerned, and transferred to the city of Mobile, all the rights 
and privileges, which had pertained to the company, under 
the act of incorporation. 3d. On the 12th of December, 1830, 
Mobile city contracted with certain parties to construct for 
it an aqueduct from a source near Spring Hill, the source 
being the same now used. 

By the aid of these contractors, and others, certain reser- 
voirs were constructed on land owned by the city, ditches 
and canals were dug, pipes of wood and cast iron laid, from 
the source, near Spring Hill and along various streets of the 
city. This work was accomplished in January, 1832. 4th. 
The city heing in possession of the water works on the Ist of 
December, 1836, leased them to one Henry Hitchcock, for a 
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term of twenty years. 5th. On the 25th of December, 1837, 
the legislature incorporated the “Mobile Aqueduct Com- 

any, and empowered Hitchcock to assign his lease to it, 

ut the company was never organized, and in 1838 Hitchcock 
surrendered his lease, and the possession of the water works, 
with all their appurtenances, to the city of Mobile. 6th. On 
the 26th day of December, 1840, a contract was made between 
the mayor, aldermen and common council of Mobile, and 
Albert Stein, under which they put him in possession of the 
works then owned by the city, on certain terms and condi- 
tions therein mentioned. The contract provided, “that, in 
consideration of certain covenants and agreements, the city 
transferred to Stein, his executors, administrators, or assigns, 
the sole privilege of supplying the city of Mobile with water 
from the three mile creek for twenty years, as well as all the 
advantages and benefits which accrued to the city under the 
acts mentioned in the agreed statement of facts, above set 
out. Under this agreement the city reserved the right to 
redeem the water works at the end of twenty years, upon the 
payment of their actual value at that time, to be determined 
In a manner provided in the agreement, and stipulated, that 
until such redemption, Stein should have quiet and peaceable 
possession. The agreement also peonaea, that if Stein did 
not complete the water works contracted for, within two years 
from the time the legislature should ratify the contract 
therein contained, “he should forfeit, not only the privileges 
conferred, but all the improvements and expenses he may 
have incurred, the same to enure to the use and benefit of 
the city of Mobile.” 

This contract was ratified by the legislature, and Stein 
faithfully complied with his portion of it. He was in pos- 
session of the water works thus constructed at the time of 
bringing this suit. It is further stated in the agreed state- 
ment of facts, “that no tax on the aforesaid water works, or 
the franchises connected therewith, was attempted to be 
levied from the said Hitchcock or said Stein until the year 
ae when for the first time a tax was demanded and lev- 
ied.” 

On the 26th day of April, 1873, the city authorities de- 
manded, and collected from Stein, the sum of one thousand 
nine hundred and ninety-five dollars and fifty cents, as taxes 
for the year 1873, alleged to be due by Stein, as owner of 
above mentioned water works. He paid this sum under 
protest, and gave notice that he would bring suit to recov- 
er it. 

“The circuit judge” gave judgment in favor of Stein for 
the amount of the tax, and interest and costs. It is here 


insisted that this judgment was erroneous. 
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AtEx. McKinstry for appellant.—The case may be said to be 
res adjudicata for the appellant. This case was decided by 
Stein v. Mayor, &c., 17 Ala. 234; Stein v. Mayor, dc., 24 Ala. 
591, and Battle v. Mayor, dc., 9 Ala. 234. 


R. & O. J. Semmes and Joun T. Taytor, contra.—Stein’s 
contract with the city, under which he holds, is a lease for 
a term of years. There is a portion of an estate carved out 
of the whole, of which Stein has been put in possession ; that 
is to say, a term of twenty years, the city retaining a remainder, 
or rather a reversion—and this is a definition of a lease for 
years.—2 Greenleaf’s Cruise on Real Property, Title “Lease,” 
pp. 78, 79; Taylor’s Landlord and Tenant, p.37. After the 
termination of the twenty years, Stein held as tenant from 
year to year or tenant at will. If the city be the owner in 
fee of the water works, whatever interest Stein holds, must 
be held under the city, and this disposes of the question 
of taxation between ‘them. The former decisions did not 
touch this question. 


MANNING, J.—The questions presented for our decision 
in this cause, are—(first,) whether or not the property known 
as Stein’s Water Works—constructed for the purpose of sup- 
plying water from the Three Mile Creek to the inhabitants 
of Mobile—is subject to taxation by the municipal authori- 
ties for the raising of revenue; and (second) if the property 
is so subject, whether or not the additional value imparted 
to the land and other corporeal parts thereof by the fran- 
chises to take toll, &c., is to be estimated as a part of the 
taxable value of the property? 

These very questions in reference to this identical property, 
after thorough argument have been twice before answered 
by this court, in two suits between the same parties.—Stein 
v. The Mayor, d&c., of Mobile, 17 Ala. 234; and Same v. Same, 
24 Ala. 591. : 

Tn the former, the court, by Dargan, C. J., say: “The right 
of taxation is essential to the existence of all governments, 
as well that of a city with limited powers as any other, and 
it is never to be presumed that this right is abandoned or 
surrendered, unless it clearly appears that such was the in- 
tention. , , , . ‘ a We 
must, therefore, look to the agreement itself and find upon 
its face a surrender, or a relinquishment of this right, or the 
exemption can not be successfully claimed by the plaintiff.” 
Then, after an analysis and examination of the contract be- 
tween the city and Stein—it is declared that, “No term of 
this agreement exempts the property employed or used in 
the execution of the works, from taxation; nor is such an 
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exemption a necessary inference from any thing granted, nor 
can it arise from any restriction beagestied on the city.” 

In respect to the assessment of the property for taxation, 
the court decide that “the value of property must be esti- 
mated by the advantages, or profits that are or may be 
derived from it; and if one own tangible property with which 
is connected an intangible right or privilege, in forming a just 
estimate of the value, we must consider the tangible property 
in connection with the intangible right or privilege.” 

When the subsequent case, (that reported in 24 Ala. Rep.) 
was before the court, two of the three judges previously com- 
posing it, had resigned, and their places were occupied by 
others. This new court, after having “reviewed the ground,” 
affirmed the foregoing propositions announced in the prior 
case, and enforced them with additional arguments. ‘These 
cases were decided in this court in 1850 and 1854, respect- 
ively. The first of them arose out of the city’s claim to 
taxes for this property upon an assessment of it at a large 
sum, under an ordinance imposing taxes for the year 1848, 
of “4-10ths of one per cent. on all the real and personal 
property within the corporate limits of the city.” And the 
later case arose out of a taxation of the same property under 
an ordinance of the city passed in 1852—(by authority of 
the act of the legislature in 1857)—imposing a tax of 2 per 
cent. a year for five years, upon the real estate within the city, 
to aid in the construction of the Mobile & Ohio Railroad. 
Yet we notice in “the agreed statement of facts” in this 
cause, which is signed by the late city attorney, after the 
admission that Mr. Stein had faithfully performed his part 
of the said contract with the city—it is inaccurately recited 
that “no tax on the aforesaid water works, or the franchises 
connected therewith, was attempted to be levied from the 
said Hitchcock, or the said Stein, until the year 1854, when 
for the first time a tax was demanded and levied.” 

The counsel for Mr. Stein now insist that the case was not 
properly and correctly presented to the court on the former 
occasions ; that Stein was then understood and regarded by 
the court, as the case was presented, as the owner in fee sim- 
ple of the water works property, whereas (as they contend 
with much ingenuity) he was in fact only a lessee of them 
from the city as his landlord, and therefore not chargeable 
with taxes levied by the city. 

In this, it seems to us, the counsel are in error. Those 
cases, or at least the first of them, arose within a few years 
after the contract with Stein was made, and while yet his 
transactions and operations under it were new and the facts 
well known in the community. They were presented and 
argued at great length, by lawyers of distinguished ability; 
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and it is evident from the reports of the cases, that the court 
had before it, and founded its opinions upon, all the docu- 
ments and acts upon which the rights of Mr. Stein were 
founded and by which they were limited or explained. And 
by these documents and acts, much more than by admissions 
or affirmations in a case agreed on, the questions submitted 
to the court must then have been, and now be determined. 

Both the provisions and the language, referred to in argu- 
ment, of the instrument made between the city and Hitch- 
cock, differ in some respects materially, from those in the 
agreement afterwards entered into with Stein; and when in 
the latter, words and expressions used in the former are 
avoided—it must be presumed that this was studiously and 
purposely done. The former is written in the technical terms 
and language usually employed in a lease; while in the latter 
they are not only not employed—but the writing is called an 
agreement—and is evidently one which is not intended to 
operate as a lease. While, therefore, Stein is sometimes 
called a lessee of the water works, and his absolute right to 
them was by the agreement limited to a “term” of twenty 
years, if at the end of that period the city would pay him 
the value of them, in which event it was provided that they 
should become the property of the city; yet we should be 
much misled, if we considered that the strict relation of land- 
lord and tenant was created between the parties here litigant. 
If this were so, it might well be doubted, not only whether 
the city could impose taxes on these water works, to go into 
its own treasury, but whether also it, instead of Stein, is not 
the party to pay the State taxes thereon, which have been 
heretofore collected of Stein. 

The city of Mobile is a public corporation, exercising a 
part of the political power of the State by authority of the 
General Assembly. Faculties and franchises which have 
been conferred by that body upon it, may be taken away. 
By the act of 1820, the privilege was conferred on a private 
corporation created by it, and called “The Mobile Aqueduct 
Company ,” pine sire of all other persons, to supply the 
city of Mobile with water for a space of forty years from that 
date. It having failed to comply with the provisions of the 
law, all the rights, privileges, powers and immunities granted 
to it were by an act of the legislature in the year 1824, 
granted to the city of Mobile. After several endeavors in 
various ways, all which had failed of success, to accomplish 
the purpose of having a suflicient quantity of water con- 
ducted into the city for the use of the inhabitants, the muni- 
cipal authorities entered into a contract with Mr. Stein, in 
December, 1840, by which in effect, they consented upon terms 
stated in the agreement, to convey to him all the property 
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and materials the city owned and had, applicable to that 

urpose ; and to relinquish in his favor the privilege which 
it had, and to aid in procuring from the General Assembly 
its grant to him of the sole privilege of supplying the city of 
Mobile with water from the Three Mile Creek for twenty 
a from the date of the agreement, and the sole right to 

ave, possess and operate the water works erected for that 
purpose, after said period of twenty years until the city 


should purchase them of him at their fair value, to be ascer- _ 


tained as provided in the agreement; and that he should 
have the advantage and benefit of the ordinances enacted for 
the protection of the property and rights so to be acquired 
by him. It is added, also, that “as soon as the water shall 
be introduced under this agreement, the present water works 
shall be abandoned and discontinued.” The city reserved 
no property in itself in respect to which it could exercise the 
rights of-a landlord. It only stipulated for the right to re- 
purchase the water works at their value. By the act of the 
General Assembly of January 7th, 1841, the provisions of 
this agreement were confirmed and enacted into a law; and 
all the rights, powers, privileges and immunities, not incon- 
sistent with the terms of the agreement, which were granted 
to the Mobile Aqueduct Company, and to the Mayor, &c., of 
Mobile by an act passed December, 20th, 1820, and by an 
act passed December 25, 1837, were vested in and confirmed 
to Stein and his assigns. He was also authorized thereby 
to use the public roads in Mobile county for the laying of his 
pe and to dispose of his rights, privileges and immunities 
y deed, or to mortgage the same. 

This enactment founded upon, and incorporating in it, the 
agreement, was not a lease but a charter to Stein. It has 
been so regarded by this court. It conferred upon him fran- 
chises derivable only from the or authority, obtained, 
it is true, with the concurrence and aid of the city, but still a 
grant from the State of intangible privileges, which gave to 
the corporeal property its chief value. “If”—says Dargan, 
C. J. (in the case in 17 Ala. Rep.)—“ a charter is granted to 
erect a railroad, and the company go on to complete the work, 
and it yields large profits, in forming an idea of its value, if 
we separate all the component parts of value and estimate 
each separately, we should fall far short of the intrinsic 
worth. The right to charge toll disconnected from the road 
would be worth nothing; and the land over which the road 
may run and the materials employed in its construction are 
of but little value when disconnected from each other. 

In the case before us, if we were to estimate the lot of land 
and iron pipes alone, the record shows us that their value is 
only $8,000; but the land and pipes, and the privilege of 
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charging all who may use the water, valued in connection 
with each other, are worth $75,000.” 

Whose is this valuable property? Does it belong to the 
city of Mobile? No one ean doubt that it belongs to Stein, 
the appellee, and that the city of Mobile can acquire it only 
by a purchase according to the terms of the agreement and 
charter. Is it to be exempt from its portion of the general 
burden of taxation? The fact that the grant is for a term 
of years only, and after that, may be terminated by the pur- 
chase of the city, does not affect the question under consid- 
eration. Most grants of privileges from a political body are 
for a limited period. Ifa manufacturing company or a bank 
were chartered with valuable privileges for a period of twenty 
years, and its franchises at the end of that time were resum- 
able by or would revert to the State, no one could suppose 
that this would prevent the State from levying taxes for the 
increased values produced by them, against the persons to 
whom they were granted. No reason can be assigned why 
the fact that the incorporeal privileges were conferred by 
the authorities which impose the taxes—should exempt the 
property thereby enhanced in value, from taxation. And we 
perceive no reason for not conceding in a similar case, a like 
authority to the government of a city. 

The case of Stein v. The Mayor, &c., of Mobile, in 49 Ala. 
Rep. 362, is not an authority against the views we have ex- 
pressed. In that case the question was, whether or not the 
city had the right to require of Stein payment of the price 
of a license from it, for the privilege of exercising his nights 
under his charter and the agreement of the city; and it was 
decided that it had not. It was held, in effect, that they 
constituted a license irrevocable by the city. It does not, 
therefore, follow, however, that his water works are not sub- 
ject to taxation. In the City of Savannah v. Charlton, the 
Supreme Court of Georgia held that a physician regularly 
licensed according to the laws of the State and by its author- 
ity, to practice medicine, was entitled to do so any where in 
the State, and therefore in Savannah, without being obliged 
to pay for a license from the city authorities; but that the 
city might notwithstanding tax the practice of his profession 
within the corporate limits.—36 Ga. 460. 

Adhering to the decisions heretofore made by this court, 
we reverse the judgment of the court below and remand the 


cause. 
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Askew et al. v. Myrick. 


Bul in Equity to subject Trust Estate for Services rendered at 
Instance of Trustee. 


Act to authorize collection of debts for labor and services rendered for benefit of 
trust estates, construed.—The ‘‘ Act to authorize the collection of debts for labor 
and services rendered for the benefit of trust estates,” approved April, 1873, 
changes the former rule of law existing in this State, and converts claims for 
compensation for services rendered for the benefit of trust estates, on the 
employment of a trustee who has vacated his trust or become insolvent, into 
charges upon the trust estate, to be enforced against the legal representative by 
action at law. This right being the mere creature of a statute which provides 
a remedy for its enforcement, that remedy is exclusive, and a court of chan- 
cery would not have jurisdiction in such a case, even if the statute were out of 


the way. 


AppEAL from Chancery Court of Lee. 
Heard before Hon. N. S. Granam. 
The facts are stated in the opinion. 


F. M. Woop, for appellant.—The right given by the act of 
1872-3 is of that character over which equity exercises juris- 
diction, and hence the remedy given at law is cumulative.— 
Waldron, Isley & Co. v. Simmons, 28 Ala. 629. 


J. R. Downe, contra.—There is no equity in the bill. 
But for the act of the legislature, appellant had not a right 
to proceed directly against the trust estate, either at law or 
in equity. That act giving a new remedy and providing a 
mode for its enforcement, it and none other remedy must be 
pursued.— Simmons v. Bull, 27 Ala. 501. 


BRICKELL, C. J.—The will of the testatrix is in these 
words: “I give and bequeath all my property, both real and 
personal, to my husband, J. W. Myrick, to have for his own 
and children’s use, to be disposed of and given to his chil- 
dren as he may see proper, either before or after his death, 
but in no wise to be subjected to his, the said J. W. Myrick’s, 
debts.” At the death of the testatrix, she had three chil- 
dren born of her marriage, who were minors. The estate 
devised and bequeathed was the statutory separate estate of 
the testatrix. After the death of the wife, and the probate 
of the will, the husband, without administration granted, 
‘had and held possession, claiming under the devise and 
bequest. The real estate consisted of a plantation, which 
he cultivated. In its cultivation, he became indebted to the 
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appellee for services rendered as an overseer, and supplies 
furnished. The husband died in 1872, and after his death, 
this bill was filed against the administrator with the will 
annexed and the children, to charge the estate with the pay- 
ment of these debts; and it is supposed to be authorized by 
the statute of April 8, 1873, entitled, “An act to authorize 
the collection of debts for labor and services rendered for 
the benefit of trust estates..—Pamph. Acts 1872-3 p. 
131. A demurrer was interposed by the defendants, assign- 
ing as causes a want of equity in the bill; and that there 
was an adequate remedy at law; which was overruled by the 
chancellor. From the decree on the demurrer, this appeal 
is taken, and the only question presented is its correctness. 
Prior to this statute, apeued adjudications of this court 
had settled, beyond further controversy, that a trustee, in 
the absence of express power conferred by the instrument 
creating the trust, could not, by his contracts or engage- 
ments, impose a liability on the trust estate. The execution 
of the trust may have compelled him to incur expenses, or 
have required the employment of third persons, whose ser- 
vices became beneficial to the trust estate. Until he was 
reimbursed such expenses, and the claims for compensation 
of those employed by him were satisfied, he could not be 
compelled to surrender the estate. If he had received funds, 
or was in default to a sum equal to such expenses, he could 
be compelled to surrender, because he pe retain, and was 
supposed to retain, the funds for his indemnity; or, if in 
default, from that default he should satisfy the claims of 
those employed by him, for which he was personally liable. 
The persons he had employed had no equity to charge the 


trust estate. Their demands were purely legal, chargeable 


only on the trustee.—Coopwood v. Wallace, 12 Ala. 790; 


Jones v. Dawson, 19 Ala. 672; Lyon v. Hays, 30 Ala. 430; 
Mulhall v. Williams, 32 Ala. 489; Wade v. Pope, 44 Ala. 690. 
These authorities would probably have authorized those who 
had rendered services to the trustee, and had exhausted 
legal remedies against him, to have proceeded in equity to 
subject any demand due from the trust estate to him, or to 
be subrogated to his right to charge the estate. The ques- 
tion was not directly presented, but the intimation was that 
such a remedy could have been pursued. It would have 
been unavailing, if the trustee was in default, upon an 
accounting of his administration. If in default, there could 


be no equity in him to charge the estate,.and it was to his 
place and his rights only the party could have succeeded, or 
been substituted. An exception was recognized in favor of 
an attorney employed to prosecute suits for the recovery of 
the assets of the trust to this extent, if the trustee was insol- 
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vent, not indebted to the estate, and had not, in the settle- 
ment of his accounts, obtained credit for the compensation 
of the attorney, he could proceed directly in equity to charge 
the estate.—Coopwood v. Wallace, supra; Muthall v. Williains, 
supra. 

The obvious purpose of this statute is to charge this rule ; 
to convert the claims for compensation for services rendered 
for the benefit of trust estates, on the employment of a 
trustee who has vacated the trust, or become insolvent, into 
charges on the trust estate, to be enforced against the legal 
representative of the estate, by an action at law. An entire 
change of the character of the demand is produced. From 
a personal liability of the trustee, it is made a charge on the 
estate, burdening the rights and interests of the cestui que 
trusts without regard to the state of the trustee’s accounts, 
or to the inquiry whether he could retain the estate for its 
payment. The right conferred by the statute, is a right 
attaching to the demand for compensation—a right inde- 
pendent of, and distinct from, the right of the trustee, to 
which right only the person rendering the services under 
existing law could have been substituted. The statute is 
not confined to the future—to demands for services rendered 
after its enactment. It was intended to operate on demands 
already existing, for services completely rendered, and such 
is the effect of its express words. If it was confined to 
demands arising in the future, the complainant could seek 
no relief under it, because the services for which he claims 
compensation had been fully rendered before its enactment. 
Whether it is competent, by legislative enactment, to change 
the character of existing demands, adding to them new obli- 
gations, converting them into charges on estates not before 
bound by them, is a question on which we will not now 
express an opinion. 

The right sought to be enforeed—the right to change the 
trust estate, not existing prior to, but being created by, the 
statute—the remedy for its enforcement, prescribed by the 
statute, must be pursued. The principle is well settled that 
if a right, and an appropriate remedy, exists at common law, 
a statute providing a new remedy in the affirmative, without 
a negation of the existing remedy, is cumulative merely. 
But when a statute creates a right, and prescribes the rem- 
edy, the statutory remedy is exclusive.—Sedgwick Stat. and 
Com. Law, 341; Vestry, dc., v. Batlebury, 2 Com. Bench U. 
S. (89 Eng. Com. Law) 477, and note on page 486. The rem- 
edy prescribed is an action at law against the legal repre- 
sentative of the trust estates. A bill in equity against the 
cestiis que trust, not joining the representative of the trust 
estate, is not within the purview of the statute. The court 
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of chancery had not jurisdiction of the case made by the 
bill independent of the statute. Its only jurisdiction was 
the subrogation of the complainant to the equity of the 
trustee to charge the trust estate. Such right is not shown 
to have existed in the trustee, and if it was, it could only 
arise on a final accounting of the administration of the trust, 
bie : not contemplated by the bill— Worrall v. Harford, 
es. 4. 

The demurrer should have been sustained, and the decree 
of the chancellor overruling it must be reversed, and a decree 
here rendered sustaining it, and dismissing the bill, at the 
costs of the appellee, in this court, and in the court of 
chancery. 


Whitworth et al, v. Anderson et al. 


Bill in Equity to remove Cloud on Title, de. 


Case re-affirmed.—Held, on the authority of Stoudenmire v. Brown (48 Ala. 
699), that section 93 of the revenue law of 1868, which requires the owner of 
land sold for taxes to deposit double the amount of the purchase money, &c., 
before he shall be allowed to prosecute or defend any suit for the same against 
the purchaser, is unconstitutional. 


AppEaL from Chancery Court of Madison. 

The record does not give the name of the chancellor. 

Appellants, in their bill filed against the appellees, prayed 
to have a tax deed canceled, as a cloud on certain lands, 
which had been sold, in the year 1869, for non-payment of 
taxes, and that dower be allotted to one of the appellants, 
&ec. The purchaser of the land at tax sale was one of the 
defendants. Appellants made no deposit, as required by 
section 93 of the revenue law of 1868; and the chancellor, 
therefore, dismissed their bill. 


CaBANIss & Warp, for appellants. 
WALKER & SHELLY, contra. 


BRICKELL, C. J.—The chancellor dismissed appellants’ 
bill, on motion, because they had not complied with section 
93 of the revenue law of 1868, by depositing double the 
amount of the sum for which the lands, the subject of suit, 
had been sold for the payment of taxes, &c. The court was 
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° 
in error in sustaining the motion. The section of the reve- 
nue law of 1868, referred to, has been, by this court, declared 
unconstitutional.—Stoudenmire v. Brown, 48 Ala. 699. 

The decree of the chancellor must be reversed, and the 
cause remanded. 


Hart et al. « Floyd et al. 


Bill in Equity to enjoin Collection of Tax, and to cancel Bonds 
issued in Aid of Railroads. 


1. Stare decisis.—-A solemn adjudication by this court upon 2 question of 
constitutional law, supporting the action of co-ordinate departments of the 
government, and involving matters of general importance and interest to the 
entire people of the State, upon which credit may have been extended si] 
contracts made, ean not be disturbed, unless for cogent reasons, end on the 
clearest conviction of error, 

2. Case adhered to.—The court declines to depart from the decision in Lv» 
parte Sehna & Gulf Rail Road Company, 45 Ala. 696. 


AppEAL from Chancery Court of Barbour. 

Heard before Hon. B. B. McCraw. 

The bill in this case was filed by appellants in behalf of 
themselves, and all other tax-payers of the county, to enjoin 
the collection of a tax levied to pay interest on certain bonds 
issued by the county of Barbour, in aid of the Vicksburg « 
Brunswick Rail Road Company, and to have said bonds can- 
celed, &e. The chancellor dismissed the bill for want of 
equity. 


Pucu, Woop & Den, for appellants. 
Snorrer & Brorvugr, and D. M. Sears, contra. 


BRICKELL, C. J.—The statute, approved December 31, 
1868, entitled “An act to authorize the several counties and 
towns and cities of the State of Alabama to subscribe to the 
capital stock of such rail roads throughout the State as they 
may consider most conducive to their respective interests,” 
was, with an exception of the proviso to the seventeenth 
section, pronounced by a majority of this court, constitu- 
tional, at the June term, 1871, after able and exhanstive 
arguments by counsel, and deliberate consideration and 
examination by the court.— Lr-parte Sena & Gulf Rail Road 
Company, 45 Ala. 696. Tf we entertained grave doubts of 
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the correctness of this adjudication, and would have reached 
a different conclusion, we would feel bound to follow it. A 
solemn adjudication upon a question of constitutional law, 
supporting the action of the co-ordinate departments of the 
government, and involving matters of general importance 
and interest to the entire people of the State, on which 
eredit may have been extended, and contracts made, cannot 
be disturbed, unless for cogent reasons, and upon the clear- 
est convictions of error. 

The bill proposes to renew the controversy this decision 
closed. It is without equity, if that decision is observed. 
We feel bound to adhere to it, and must affirm the decree of 
the chancellor. 


Penn’s Executrix ¢. Spence. 
Bill in Equity to enforce Vendor's Lien, de. 


Amendinent, what makes a new case, and is not allowable—Where the right set 
up in the original bill is alleged to be derived from a sale of lands by the 
administrators of the deceased owner, under a special act of the legislature, 
uot set forth by its title or otherwise indicated,.an amendment setting forth 
the act, and rights asserted under a sale made by the iegatees of the deceased, is 
a departure from the case made by the original bill, and can not be allowed. 


AprraL from the Chancery Court of Chambers. 
Heard before Hon. B. B. McCraw. 
The opinion states the case. 


W. H. Baryes, for appellants. 
W. H. DENsoN, contra. 


MANNING, J.—The bill in this cause was demurred to 
by defendants below, and the demurrer sustained. There- 
upon, it was amended, and afterwards was dismissed by the 
chancellor, without prejudice to the filing of another bill. 

In the original bill, the right set wp by complainant was 
alleged to be derived from a sale of the lands in controversy 
by the administrators of the estate of the deceased former 
owner by virtue of a special act of the legislature, which 
was not set forth or indicated by the title of it, or otherwise. 
By the amendments to the bill, this act was set forth, and 
the right claimed then alleged to be derived from a sale 
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made of the lands by the /egatees of the deceased—a change 
which, according to decisions of this court, makes a case so 
different from that of the original bill, that one cannot be 
engrafted by amendment on the other. 

In my opinion, the bill, as amended, is defective in not 
averring, with sufficient particularity, the facts of the trans- 
actions on which the right of complainant depends, and in 
alleging conclusions of law, instead of the facts of the case— 
defects which were objected to by demurrer to the original 
bill. And I would prefer to put our decision upon this 
ground. But as the judgment of the court is founded upon 
the departure in the amended bill, from the case originally 
made, it is not necessary to enlarge upon any other objection. 

The decree of the chancellor is aftirmed, with costs. 


Alabama Coal and Navigation Com- 
pany v. The State, ex vel, 


Information to vacate Charter of Corporation. 


1. Appeal; when must be taken from judgment of dissolution of corporation. — 
The provisions of the Revised Code with reference to vacating charters of cor- 
porations (chap. 5, title 2, part 3), fixing ten days as the period within which 
appeals may be taken from judgments of forfeiture against corporations, 
bar an appeal, if not sued out within that time. Sections 3485, 3508, form- 
ing a part of chap. 1, title 5, part 3, of the Revised Code, giving an appeal 
from any final judgment of the circuit court, &c., within two years, apply only 
to cases as to which a different time is not prescribed, and to the class of 
appeals provided for in that chapter. 

2. Sume.—The day on which the judgment was rendered is the time from 
which the ten days must be computed; and the rule is not different, because 
the judgment of dissolution was amended in particulars not changing its 
character, after its rendition. 


AppraL from Circuit Court of Tuskaloosa. 

Tried before Hon. W. S. Mupp. 

An information in the name of the State, on the relation 
of A. S. Hamilton, was filed against “The Alabama Coal & 
Navigation Company” (a corporation formed under “ An act 
to amend the corporation laws of Alabama,” approved 
August 12th, 1868, to improve that portion of the Warrior 
river at and above Tuskaloosa, &c.), praying that its charter 
be annulled, and judgment of dissolution be pronounced 
against it, upon various grounds set forth in the information ; 
the chief of which was that the defendant had not expended, 
_— prosecution of the work, the amount of capital stock 
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required to be expended at certain periods, by the act above 
recited, and the “ Act for the relief of the Alabama Coal & 
Navigation Company,” approved March 25th, 1873. There 
was a jury trial, and it was agreed by the parties that the 
jury, if they found for the plaintiff, should render a special 
verdict, as to the amounts expended, &c. The jury brought 
in a special verdict, finding for the plaintiff, on facts set forth 
in the verdict, and upon this verdict judgment of forfeiture 
and dissolution was rendered, on the 5th day of November, 
1875. At a subsequent day of the term, the appellant 
moved “to correct the judgment,” so as to strike out the fol- 
lowing words therein, to-wit: ‘Under section 6 of ‘An act 
to amend the corporation laws of Alabama, approved August 
12th, 1868, and under ‘An act for the relief of the Alabama 
Coal and Navigation Company,’ approved March 25th, 1873, 
the said acts mentioned in said complaint.” The court, in 
an entry reciting the motion, ordered that it be granted, and 
that the judgment “be corrected and amended, by striking 
out the words aforesaid, alleged and shown to have been 
added to the verdict, and not a part of it, when the verdict 
was rendered.” 

The verdict of the jury is not stated otherwise than by reci- 
tals in the judgment entry, andthe judgment entry set out in 
the transcript, is the corrected judgment; so that it cannot 
be determined, in what part of the judgment, as originally 
entered, these words occurred. The date of the entry allow- 
ing the correction is not stated; but there is written oppo- 
site it (apparently in the hand-writing of one of the counsel) 
the words, “20th of November, as per agreement.” This 
agreement, however, is not attached to the transcript. On 
the 20th day of November, 1875, the appellant gave security 
for costs, and sued out an appeal returnable to the next term 
of the Supreme Court. 

The appellee now moves to dismiss the appeal, 


H. A. Herpert and H. M. SommeErvit1ez, for motion.—Sec- 
tion 3485 of the Revised Code applies only to cases in which 
the time of taking appeals is “not otherwise directed by law.” 
Here the law does direct the time within which the ap- 
peal may be taken. The statute is one of the “rules and 
regulations prescribed by law,’ under which this court is 
given jurisdiction of appeals in cases of this kind. The 
right to hear the appeal is gone, if the appeal is not taken 
in the time prescribed. The correction did not change the 
legal effect of the judgment; besides, it relates back to the 
original entry of the judgment. 


Watts & Son, contra.—The statute says an appeal “ may 
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be taken in ten days.” It does not attempt to prescribe the 
time in which an appeal will be barred. Ordinarily, an ap- 
peal does not lie until the adjournment of the court, for, until 
then, it cannot be known that the judgment will not be set 
aside. Being, until then, under the control of the court, it 
is not strictly a “final judgment,” in the sense used in the 
statute allowing appeals.—See 6 Ala. 143. Whenever our 
statutes undertake to limit appeals, they use language which 
is imperative. Section 3098 provides that appeal “may be 
taken in ten days;” section 3485 provides that appeals from 
final decrees must be taken in two years. The real judgment 
in this case, from which the appeal is taken, is the amended 
judgment, rendered the day the appeal was taken. After 
adjournment, an amendment nunc pro tunc must relate back 
to the day of rendition of judgment, because the court has 
no power to render any other; but where a corrected judg- 
ment:is rendered during the term, there is no need for the 
fiction of relation, which is not allowed where injustice would 
be worked. If an appeal had been taken from the original 
judgment, would it be held that it was an appeal from the 
corrected judgment? 


STONE, J.—In chapter 1, title 5, part 3, of the Revised 
Code, are the following provisions : 

Section 38485: From any final judgment or decree of the 
chancery, circuit or probate courts, except in such cases as 
are otherwise directed by law, an appeal lies to the Supreme 
Court, for the examination thereof, as matter of right,” &e. 
Section 3508: “ Appeals under this title, except in such cases 
as a different time is prescribed, must be taken within two 
years from the rendition of the judgment or decree,” «e. 

It will be observed that the class of appeals provided for 
in the sections copied above, does not embrace cases for 
which other provision is made by law, and that the limita- 
tion of two years is confined to appeals under title 5, supra, 
and to cases in which a different time is not prescribed. 

The proceedings from which the present appeal is prose- 
cuted, were instituted under chapter 5, title 2, part 3, Re- 
vised Code. In that chapter is the following section: 

§ 3098. “The informant or defendant may appeal to the 
Supreme Court withm ten days after judgment, on applica- 
tion to the clerk, and giving security for the costs of the 
appeal,” &e. 

We think it too clear to admit of argument that this case 
does not come within the provisions of sections 3485 and 
3508 of the Revised Code. It does not fall within the provis- 
ions of title 5, and a different time is prescribed within which 
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to take the appeal. We hold that in this case the appeal 

was barred, unless taken within ten days, under section 5098 

of the Revised Code. 

We cannot assent to the argument that the adjournment 
of the court detines the time from which the ten days begin 
to run, within which the appeal must be taken. ‘ Within 
ten days after judgment,” is the language of the statute. 
This language is explicit. If the legislature had intended 
that the ten days should commence running at the adjourn- 
ment of the court, nothing was easier, or more natural, than 
that they should have said so. They employed other lan- 
guage, and we must conform to their declared will. Under 
our system, a term of the court is not regarded as one day. 
Each day has its separate duties; and this court will consult 
the record, that it may determine whether action in the pri- 
mary court was premature.—See 1 Brick. Dig. 777, $$ 44, 45; 
Teat v. Cocke, 42 Ala. 886; Lx-parte Pollard, 40 Ala. 77. 

Formerly, there were statutes of force in this State which 
were construed as giving to judgments a lien on lands of the 
defendant from their date. In the rulings under those stat- 
utes, the term was not considered as one day, but the precise 
day of the term on which the judgment was rendered, was 
declared to be the time when the lien of the judgment 
attached.—See Pope v. Brandon, 2 Stew. 408; Morris v. Ellis, 
3 Ala. 562; Campbell v. Spence, 4 Ala. 548; Mansony v. U.S. 
Bank, Id. 749; Quinn v. Wiswall, 7 Ala. 649; Bliss v. Wat- 
kins, 16 Ala. 231; Pearson v. Darrington, 21 Ala. 174; Holtz- 
caw v. Ware, 34 Ala. 307. 

The day on which the judgment was rendered, and not the 
day on which the judgment entry of the clerk was corrected, 
is the time from which the ten days must be computed.—See 
Pearson v. Darrington, supra; Moore v. Howe, 5 Ala. 234; 
Cunningham v. Fontaine, 25 Ala. 644; Dow v. Whitman, 36 
Ala. 604; Ware v. Brewer, 34 Ala. 114. 

Appeal dismissed, 


Barr et al, v. Collier ct al. 
Bill in Equity to restrain Mortgage Sale, be. 


1. Sale of property; when does not constitite usurious contraet.—A snle of 
eotton at a price beyond its real value to one who resold for a less price, will 
not be denounced as an usurious transaction, unless there was a proposition to 
the seller to borrow, and negotiations terminating in a sale ; or a knowledge of 
the borrower's necessities, and that he was purchasing at an exhorbitant price 
to relieve himself by a subsequent sale at a less price ; or something showing 








SSS 


2 SS SOS ASE ESE PSS SE REE SE ET ES 


SS 





Se 


1 
q 


| 
i} 
| 
| 
j 
i 








40 SUPREME COURT (Dee. Term, 


{Barr et al. v. Collier et al.] 


a design on the part of the vendee to borrow, and the vendor to loan money 
under device of a sale, whereby under guise of excess of price, usurious interest 
was reserved. If such design existed, it isimmoterial in what shape it is 
veiled. 

2. Injunetion; when properly dissolved.—An injunction, to restrain a mort- 
gage sale, issued on a bill alleging that complainants were in pecuniary dis- 
tress, which they sought to relieve by borrowing money of defendants who 
proposed a sale of cotton, which complainants purchased at a price beyond 
its value, and executed a mortgage to secure price, &c., and that the transac- 
tion was an usurious device, &c., is properly dissolved on answers denying 
knowledge of complainants’ condition, or purpose of purchase, flatly contra- 
dicting allegations as to proposition to borrow money, and asserting that che 
transaction grew out of a proposition to buy at a price the defendants had 
previously declined. 

3. Motion to expunge, when should be made.—-A motion to expunge from the 
transcript matter alleged to have been improperly incorporated therein, and to 
disallow the registers costs for such portion, to mect with a favorable consid- 
eration, should be promptly made, and not delayed with a view of speculating 
upon the chances ot imposing costs upon the adversary. 

4. Same; what should show. —Transcripts being usually made out under the 
supervision of appellant’s counsel, a motion to expunge portions of the record 
and disallow costs for it, should show that the appellant gave proper directions 
about making out the transcript, or endeavored to have the objectionable por- 
tion omitted. 


AppEaL from Chancery Court of Pike. 
Heard before Hon. Apam C. FELDER. 
The opinion states the facts. 


JouN D. GarpNer, for appellants. 
J. N. ARRINGTON, contra. 


BRICKELL, C. J.—On the coming in of an answer, in term 
time or in vacation, the court may on motion dissolve an in- 
junction, if the bill is wanting in equity, or, if the answer con- 
tains a full and complete denial of the allegations, on which 
the equity of the bill rests.—1 Brick. Dig. 677, $$ 546-47-48. 
The motion to dissolve, therefore, involves two inquiries— 
first, the equity of the bill—ascertaining that it has equity, 
are the allegations on which the equity depends, denied by 
the answer. An affirmative answer to either of these in- 
quiries, compels a dissolution of the injunction. 

The allegations on which the equity of this bill depends, 
are, that the complainants were laboring under a pecuniary 
embarrassment, and applied to one of the defendants for a 
loan of money. That he let them have three bales of cotton, 
which he represented to be good in quality, at twenty-five 
cents per pound, which they converted into money, by a sale, 
realizing much less than the sum they contracted to pay for 
it. Good cotton at the time of the purchase, was not worth 


more than eighteen to twenty cents per pound. The pur- 
chase was on credit of about six months, and a note was 
given for the purchase money, with a mortgage on real and 


Vou, tiv. 





1875. ] OF ALABAMA. ~ 41 


[Barr ct al. v. Collier et al.] 


personal property to secure its payment. A copy of the 
mortgage 1s exhibited with the bill, and it recites the indebt- 
edness of the mortgagors, “in the sum of three hundred and 
eighty-eight and twenty-five one hundredth dollars, due the 
first day of November, 1870, and dated May 2d, 1870, 
furnished us by Z. A. Collier to enable us to make a crop, 
and without which we could not make a crop the present 
year.” It is averred the sale of this cotton was an attempt 
to evade the statute against usury, and a device to cover a 
usurious transaction; that the cotton was inferior in qual- 
ity, and did not meet the representation of the defendant 
selling it. It was sold for from sixteen to seventeen cents 
per pound. These are the allegations on which the right to 
equitable relief is founded. 

The answers disclaim all knowledge of the pecuniary em- 
barrassments of the complainants—deny that any application 
was made for a loan of money. Aver the negotiation was for 
a purchase of the cotton, and that it resulted in the sale at 
the price of twenty-five cents per pound, and an unwilling- 
ness to sell for a less price, the defendant owning it having 
confidence in a rise in the market prices. It is positively 
denied that there was a loan, and positively affirmed that it 
was a Sale, made in good faith, and not as a device for ob- 
taining usurious interest. 

To constitute usury, there must be the forbearance of a 
debt, or a loan of money, and the corrupt intent, to reserve 
for the forbearance, or the use of the money, interest exceed- 
ing that allowed by law.—Jiller v. Bates, 35 Ala. 580; 
Thompson v. Jones, 1 Stew. 536; Ellis v. Bibb, 2 Stew. 63 ; 
Eley v. McClung, 4 Port. 128. The nature and substance of 
the transaction—the intention of the parties, is the matter to 
be ascertained. The form of the contract is material only, 
as it sheds light upon the transaction ; for whatever may be 
its form, if the transaction is really a loan of money it is 
within the statute. A sale of goods may be, and has often 
been, a device to evade the statute against usury. When the 
transaction has taken that form, and is impeached as usuri- 
ous, its true character is ascertained by determining from 
the circumstances attending it, whether the real intention of 
the parties was to buy and sell, or to borrow and lend. The 
owner of property has the right to sell for the best price he 
ean obtain, without the hazard of having the sale avoided for 
usury ; and when the form of the transaction is a sale, the 
party impeaching it, “must remove the covering from the 
transaction, and exhibit it as a loan of money.” —Leavitt v. De 
Lancey, 4 N. Y. 363. The case as exhibited by the bill and 
answer, stripping the bill of the allegations of the conclusions 
of the pleader, drawn as it must be presumed from the 
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specific facts stated, and which it would be difficult to sup- 
port, it cannot be affirmed the transaction was a loan, taking 
the form of a sale to cover usury—that there was a mutual 
intention to borrow and lend, not to buy and sell. The 
specific facts stated in the bill are that the complainants ap- 
plied to one of the respondents for a loan of money, and he 
let them have cotton, at a much larger price than its market 
value. It is averred the complainants were “laboring under 
some pecuniary embarrassment,” but knowledge of such em- 
barrassment is not imputed to either defendant. There was 
no negotiation, or agreement for or about a loan. A loan 
was not considered between the parties, and was not men- 
tioned except in the proposition of complainants to borrow. 
Whether that proposition was declined, and a purchase of 
the cotton suggested by the seller, in the place of a loan, is 
not averred by the bill. Or, whether there was a proposition 
to make the loan, or the sale of the cotton, the one at usuri- 
ous interest, and the other for the price averred to be op- 
pressive, is not shown. On the averments of the bill, unless 
every sale to one in embarrassed circumstances, for a price 
beyond the value of the thing sold, when he offers to borrow 
money, is to be regarded as a loan, the transaction between 
these parties cannot be pronounced usurious. In all the 
cases, in which sales have been condemned as usurious de- 
vices, there has been, first, a proposition to the seller to bor- 
row money, the negotiation terminating in the sale, and a 
knowledge of the buyer’s necessitous condition, and that he 
was purchasing at an exorbitant price to relieve himself by a 
subsequent sale at a less price, or other facts and circum- 
stances indicating that the purpose was not to buy and sell, 
but to borrow and lend. Mere bad bargains in the purchase 
and re-sale of property, are not usurious. Nor is it enough 
that the purchaser intended to make a usurious agreement. 
There must be the aggregatio imentium—a corresponding cor- 
rupt intent on the part of the person, with whom he deals, to 
make a loan, securing more than the legal interest.—Tyler 
on Usury, 103. 

The answers disclaim all knowledge of the pecuniary em- 
barrassment of the complainants, deny any proposal to bor- 
row, aver the only negotiation which was for a sale, and because 
of confidence, in a rise in the value of the cotton, an unwilling- 
ness to take a less price, than that complainants agreed to 
pay. The answers thus deny every fact stated in the bill, 
which could tend to establish usury. It is urged, however, 
that the recitals of the mortgage indicate the contract was a 
loan, and that the seller had knowledge of complainant’s em- 
barrassment. These recitals are that the indebtedness was 
for advances to make a crop, and complainants inability to 
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make a crop, without such advances. The mortgage is evi- 
dently not very carefully drawn; it recites an indebtedness 
dated May 2, 1870, due Ist Nov ember , 1870, without stating 
whether there was or not written evidence of such indebted- 
ness, and if there was, whether it was bill, note, or bond. 
— the statutes have given to contracts for advances to 

nake crops, some peculiar advantages in remedies, and the 
‘yen of liens on crops, it has become a custom to incorporate 
in securities for debts, especially when they embrace a grow- 
ing crop, such recitals as these, without strict regard to ) their 
truth. Such expressions in instruments given as securities 
for debts, when the transaction is impeached as usurious, 
are not conclusive as to the character of the transaction. 
They are circumstances of more or less weight, to be consid- 
ered in connection with all the facts, in ascertaining whether 
the transaction is a loan, or some other species of contract.— 
Tyler on Usury, 100. When a loan does not appear to have 
been intended, but a sale, they are without value. 

The case of Miller v. Bates, 35 Ala. 580, is clearly distin- 
guishable from this case. In that case ie proposition 


originally made, admitted by the answer, was for a loan of 


money, which was declined, and a sale of oe proposed. 
The sale was made, each pz arty ignorant of the quality of the 
cotton. The object of the buy er was to raise money, and 
this was weil known to the seller. In the presence of the 
seller, the buyer makes a calculation, to ascertain the in- 
terest he would pay, if he bought the cotton, at the price 
proposed. These facts were admitted by the answer. No 
such admissions are found in the answer of the respondents. 
On the contrary, there is an express denial of any proposi- 
tion for a loan, or of any other proposition, than of purchase, 
and a denial of all knowledge of the complainant’s pecuniary 
embarrassment. 

The decree of the chancellor, dissolving the injunction is 
not erroneous, and must be affirmed. 


Nore sy Reporter.—After the decision in the cause at the 
January term, 1875, and the refusal of the application for a 
rehearing at this term m, appellants submitted a motion to ex- 
punge certain portions of the transcript, upon which the fol- 
lowing opinion was delivered: 


Per Curiam.—The motion of appellants to expunge from 
the transcript, the matter which they complain is improperly 
ingorporated therein, and that no costs be allowed the regis- 
ter for such portion of the transcript, is overruled. The 
transcript was filed in this court at the January term, 1872, 
was submitted for decision at the June term, 1872; a judg- 
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ment rendered in February, 1875; an application for a re- 
hearing filed by appellants, and overruled at the present 
term. Not until the rehearing was refused, the decree of the 
chancellor affirmed, and the appellants taxed with the costs, 
is this motion made. It comes too late; an appellant ex- 
pecting such a motion to meet favorable consideration, must 
make it promptly, and not delay it, speculating on the 
chances of an interposition of costs on his adversary. Be- 
sides, a transcript is usually made out under the supervision 
of the counsel of appellant, and there is no showing that he 
made any effort to prevent the incorporation of the unneces- 
sary matter. If he had properly instructed the register, as 
to the matter necessary to be incorporated, and these instruc- 
tions had been disregarded, the motion, if made in time, would 
have been entitled to consideration. 


Hester, pro ami, v. Watkins et al. 


Bill in Equity’ to vacate Final Settlement of Guardian. 


1. Guardian; final settlement of ; when cannot be set aside. —A ward, who, in 
1862, after she became of age, or shortly before, was induced, without any 
fraud or misrepresentation, to accept payment of the amount due on the 
guardian’s final settlement in Confederate currency, and for nine years there- 
after, while under no disability or influence, retained the money, without any 
objection, cannot afterwards maintain a bill to set aside the settlemeut, on 
the ground that undue influence, exercised over her by the guardian, who was 
a kinsman, induced the acceptance of that currency. 

2. Payment in Confederate treasury notes.—The voluntary acceptance, during 
the late war, of Confederate currency, in payment of a debt due the creditor in 
his own right, extinguished the debt. 


AppEAL from Chancery Court of Calhoun. 
Heard before Hon. B. B. McCraw. 
The opinion states the case. 


J. C. Euis and W. H. Barnes, for appellant. 
Foster & Forney, contra. 


MANNING, J.—The bill in this cause was filed in 1872, 
by appellant, against her former guardian, Watkins, and his 
surety, Douthit, to set aside a settlement of the guardian- 
ship made in September, 1862, and to compel payment in the 


currency or money now in use, of the amount (less than 
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$1,000) then found due to her, and paid in the treasury notes 
of the late Confederate States. 

No complaint is made of error in the account by which 
that settlement was made, or of mistake cr misrepresenta- 
tion in regard to the currency with which the indebteduess 
was discharged. Nor was any offer made to return the treas- 
ury notes before they became valueless. But it is averred 
that at the time of the settlement, complainant was a minor 
of the age of twenty years and about three months; that 
she was induced to enter into it, against her will and remon- 
strances, by the persuasions of her guardian, who was also 
her uncle, and had undue influence over her; and that he 
himself, being temporarily at home from service in the Con- 
federate army, was urged—as he represented to her—to 
make the settlement by his surety, Douthit, to whom the 
good money belonging to her had been lent, in the year 1860, 
by her guardian. The Confederate currency paid to her (she 
further says) was exchanged for interest-bearing treasury 
notes of the Confederate States, with said Douthit, and 
these, except $100, she always afterwards retained, and 
still has. 

On the part of defendants, it is denied that complainant, 
at the time referred to, was a minor under twenty-one years, 
or that any persuasion, or undue influence, or influence of 
any kind, was used to induce her to enter into the settle- 
ment, or receive the payment made in 1862. On the con- 
trary, they aver that the settlement was of her own seeking, 
and entered upon at her own instance, upon her assertion 
that she was over twenty-one years old; that it was made at 
the office of the judge of probate of the county, the account 
and calculations being made up by him; that her uncle pro- 
posed that she should accept in payment the promissory note 
which he had received from Douthit, with a good surety to 
it, for the money lent to him, instead of requiring Douthit to 
pay the money, because it was not then convenient for him 
to do this; and that she insisted on having the money, the 
greater part of which Douthit had to borrow. Nothing 
appears to have been said by anybody of the payment being 
made in anything else than Confederate treasury notes. 

Upon most of the matters in issue the evidence is con- 
flicting. The allegations of fraud and undue influence in 
the bill, are not established. Complainant certainly repre- 
sented herself to be over twenty-one years old in Septem- 
ber, 1862. She asserts that she became of age in June, 
1863. The testimony of the witnesses is contradictory; 
some aftirming that she became of age in June, 1862, and 
others in June, 1863. 

It is not pretended that complainant did not perfectly 
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understand the transaction in which she took part, or that 
her uncle, the guardian, obtained any advantage or profit to 
himself from it; or that she supposed that he thereafter 
considered, or held himself, bound as her guardian; or that 
she repudiated to him or any one else the settlement or pay- 
ment that had been made; or that she was in any way, pre- 
vented or hindered from doing so, at any time, before her 
bill in this cause was filed, in 1872. 

The case presented is one of the acceptance by complain- 
ant, in 1862, of Confederate currency in payment of the 
amount due to her, after she became of age, or a short time 
before she became of age, and the retaining of it eight or 
nine years afterwards, when she was under no disability or 
influence, without objection, or claim made and pursued to 
set aside the transaction. 

Our predecessors in office, some of whose opinions proba- 
bly induced the bringing of this suit, held, in Ponder v. Scott, 
(44 Ala. 242), that the acceptance by a ereditor of payment 
in Confederate treasury notes, of a debt due to himself in 
his own right, extinguished the debt. 

In Anderson's Adm’r v. McCowan, (45 Ala. 462), they ruled 
that'such a payment made to a widow, and taken by her 
without constraint in compensation for her right of dower 
in her deceased husband's estate, was a just credit in favor 
of the administrators of the estate against her, on settle- 
ment. And in Catterlin v. Morgan, (50 Ala. 501), they made 
alike decision against a female distributee of the estate. 
The court there say: “It appears that the administration 
was commenced prior to the late war, and that the balance 
above mentioned was the proceeds of property of the estate 
sold by the administrator. No circumstances of the reeep- 
tion of the Confederate funds are shown. But, on the 15th 
of September, 1864, about five weeks after the final settle- 
ment was made, the petitioner, in consideration of the 
amount of the decree in her favor paid to her, gave a receipt 
to the administrator in full satisfaction of the decree.” And 
the satisfaction thus made in Confederate funds (the court 
held) estopped her from opening the settlement and repudi- 
ating the payment. 

According to these cases, decided by our predecessors, and 
many others in this and other courts, complainant is pre- 
cluded from maintaining this suit to set aside a settlement, 
which she cither fully concurred in when it was made, or 
ratified by acquiescence afterwards. 

Even in eases in which one party has been defrauded by 
misrepresentations of another, which the former is not aware 
of at the time, and afterwards finds out, the rule is that he 
is not entitled to the aid of a court of equity unless he 
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move within a reasonable time after the discovery of the 
fraud. In this case, over nine years elapsed befo:e this 
suit was brought, after the settlement was made, and over 
eight or nine years after complainant became of age, and 
over six years after the 21st of September, 1865, up to which 
time the convention of that year declared, by ordinance, a 
suspension of the statute of limitations, in consequence of 
the war. And this is also a reason why it cannot be main- 
tained.— Kern v. Burnham, 28 Ala. 428. 
The decree of the chancellor is affirmed. 


Dane v. Smith, Auditor. 
Mandamus. 


Sheriff, allowance for victualling prisoners; power of General Assembly 
over.— There is nothing in Article V, section 19 of the Constitution of 1868, or 
in any other portion of that instrument, which prohibits a reduction, by a 
subsequent statute, of the per diem allowance to sherifis for victualling pris- 
oners in jail, as fixed by statute at and prior to their induction in office. 


Arrra from Cireuit Court of Montgomery. 

Tried before Hon. James Q. Surri. 

Dane, the appellant, was the sheriff of Mobile county 
prior to December 17th, 1873, when the act was passed re- 
ducing the allowance for feeding prisoners in jail to_ forty 
cents per diem, and continued in office until the 20th day of 
November, 1874. He had at various times presented his ac- 
counts to the auditor (Hon. R. 'T. Surru) for feeding prison- 
ers, claiming to be paid at the rate of fifty cents per day ; 
but the auditor refused to draw his warrant, except for the 
amount due at the rate of forty cents per day, informing 
Dane that he must compel the payment at any greater rate 
by legal proceedings. Dane afterwards presented an ac- 
count to the auditor, for the balance due at the rate of fifty 
cents per day, after crediting the amounts for which the 
auditor had drawn his warrants. The auditor refused to 
allow or pass this claim, and Dane petitioned the circuit 
court to compel him to do so by mandamus. The circuit 
court dismissed the petition, taxing Dane with costs, and 
hence this appeal. 


Brace & Trormaron, for appellant.—The sheriff is an offi- 
cer mentioned in Article V of Constitution, whose compensa- 
tion can not be diminished during his term. Fees paid him 
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for feeding prisoners constitute “compensation fixed by law.” 
The act of Dec. 17th, 1873, can not apply to sheriffs in office 
at the time of its passage. 


Joun W. A. Sanrorpd, Attorney General, contva—The 
amount paid for feeding prisoners, is not a salary or a fee, 
but merely an allowance.—Feagin v. Chisholm, 42 Ala. 516, 
and authorities there cited. The sheriff does not, at stated 
times, receive a compensation for services rendered the 
State. The Constitution refers merely to salaries of certain 
executive officers, and has no application to the sum to be 
paid for feeding prisoners. 

STONE, J.—This case, as argued, presents but a single 
question, and we propose to consider only that question ; 
namely, what allowance per diem is a sheriff entitled to for 
victualling prisoners after December 17, 1873—the sheriff 
having been inducted into office before that time? The act 
approved December 17, 1873—Pamph. Acts, p. 55—declares 
“That the sheriffs of the different counties of this State shall 
be allowed forty cents per day for victualling each prisoner 
in the jail;” and then repeals all laws and parts of laws, gen- 
eral or special, contravening its provisions. The act of 
1868—Pamph. Acts, p. 15—had fixed the rate at fifty cents per 
day, and the appellant had been elected before December 
17, 1873, and held his office until November 20th, 1874. 

For the appellant it is contended that to apply the pro- 
visions of the act of December 17th, 1873, to the compensa- 
tion of sheriffs then in office, will contravene section 19, arti- 
cle V of the Constitution of 1868. Article V is devoted to 
the executive department of the government ; and the sheriff, 
being an executive officer, is provided for in that article. 
The article in question is composed of twenty-one sections. 
The first of them relate to the executive officers of the 
State government proper. They make no allusion to any 
officer of a county. In section | it is declared “the execu- 
tive department {of the State] shall consist of a governor, 
lieutenant governor, secretary of state, auditor, treasurer, 
and attorney general.” The nineteenth section declares 
that “The officers mentioned in this article shall, at stated 
times, receive for their services a compensation to be estab- 
lished by law, which shall neither be increased or diminished 
during the period for which they shall have been elected.” 
Section 20 also reiates to the executive officers of the State, 
but includes other officers. Its language is, “The officers of 
the executive department, and of the public institutions of 
the State,” &c. These officers of the public institutions of 
the State, are no part of the executive department ; yet, they 
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are placed in the article of the Constitution devoted to that 
subject. Section 21 relates to sheriffs, who are in no sense 
officers of the State executive department, but are strictly 
and purely county oflicers. Yet, all these varying provisions 
are found in article V of the Constitution of 1868. 

Sheriffs, it must be conceded, are officers mentioned in arti- 
cle V. So are “officers of the public institutions of the 
State,” as provided for in section 20. Among this lattter 
class we may metion officers of the State University, officers 
of the Insane Hospital, and officers of the Alabama Institu- 
tion for the Deaf and Dumb. For the payment of these 
oflicers, other provision has been made than “compensation 
established by law,” and to be paid to them “at stated 
times.” Each of these institutions has a separate system of 
its own, and, so far as we can learn, the compensation of 
none of their officials is, in strictness, “established by law.” 
“Established by law,” ex vi terminorum, means declared by 
leyislative enactment. This can be done only by the law- 
making power. Such is evidently the meaning of the Consti- 
tution. 

An allowance per diem for victualling a prisoner in jail, 
can in no just sense be called “ compensation established by 
law, to be paid at stated times.” It is only the declaration, 
or establishment of rates, or rules for ascertaining the 
measure of compensation, but no time is stated or fixed when 
the payment is to be made. 

All the officers mentioned in article V are salaried officers 
of the State, except sheriffs and “ officers of public institu- 
tions of the State.” As to officers having salaries, the rule 
is believed to be universal that their compensation is estab- 
lished—“ decreed by authority, and for permanence,” and 
that such salaries are paid to them at stated times. This 
ean not be affirmed with any propriety of the fees and allow- 
ances made to sherifis. They are necessarily uncertain and 
variable in amount, dependent on the amount of official ser- 
vice they may be required to perform. 

If it could be suecessfully shown that by the Constitution 
of 1868 the convention intended to make a change in the 
mode of compensating sheriffs, by giving them a fixed 
salary—compensation to be established by law, and paid at 
stated times—this would not aid the present appellant. Such 
clause would not be self-executing, but would require legisla- 
tion to give it vital energy. There has been no legislation 
on the subject. On the contrary, the compensation of 
sheriffs is still left in the form of fees and allowances, as it 
stood before the adoption of the Constitution of 1868. 
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Another argument: Both before and since the adoption 
of the Constitution of 1875, the secretary of state and the 
auditor received a fixed salary for their services. These 
were established by law, and were payable at stated times. 
Under section 19, article V, these could not be either in- 
creased or diminished during their continuance in office. But, 
before 1875 they were each entitled to fees also for certain 
services.—See Revised Code, sections 77 and 93. The ar- 
gument for the appellant, if adopted, would compel us to 
hold that these fees, as well as the salaries of said officers, 
could neither be increased or diminished during the period for 
which they were elected. Yet, they are not payable at stated 
times, and, in the very nature of things could not be made 
so payable. It could not be known when, or to what extent 
such services would be required. Hence, both the amount 
and time of payment were necessarily uncertain. We can 
not think such fees were had in contemplation, or, are em- 
braced in section 19, article V of the Constitution. 

In any view we can take of this case, the appellant fails to 
show a claim to compensation, which the legislature, in its 
wisdom, may not either increase or diminish; and we hold 
that such change may and does operate on sheriffs, who at 
the time, were in office. 

The circuit court did not err in refusing to award a per- 
emptory mandamus, and its judgment is affirmed. 


Jones ct als. v. Wilson. 
Motion to dismiss Ajpeal. 


1. Decree; what will support appeal.—When a decree is final upon the 
merits—adjudging the equities and settling the rights of the parties—an ap- 
peal will lie under our statutes. If the decree possesses these properties, it is 
immaterial, so far as effects the right of appeal, that the cause is still in 
progress, awaiting further proceedings necessary to entitle the successful party 
to the possession and enjoyment of the rights adjudged to him. 

2. Same; revision of when barred.—Where a decree final upon the merits 
is rendered, and more than two years clapse before the matters referred to the 
register are settled, an appeal taken from a decree rendered on them would not 
open for revision the decree on the merits. The statute of limitations would 
bar its revision. 

3. Same; what final_—Where on bill filed to set aside a sale under a deed 
of trust, and to be let into possession of lands, &c., the whole point of contro- 
versy between the parties was, whether complainant or defendants had the 
paramount title to land, and the defendant’s title depended wholly on a sale 
under a deed of trust, and a demurrer to the bill is overruled, and a decree 
rendered that the bill contained equity ; that a sale under which defendants 
— was void—this settles the merits against the defendants, and is such a 
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final decree as will support an appeal, although a reference was also ordered» 
to ascertain the rents and profits, accruing during the defendant’s possession 
and the value of the improvements made by them, and what was the existing 
indebtedness secured by the deed of trust, and one of the defendants decreed 
to pay the costs, which had accrued, for which execution was directed to 
issue, and the decree concludes: ‘All points and questions not herein ex- 
pressly decided, are reserved to the final decree.” 

4. Interlocutery decree; practice as to.—It is much the better practice in 
chancery, simply to announce, in an interlocutory decree, the opinion formed 
of the rights of the parties and the decree the court would finally pronounce, 
but withholding a final degree granting relief, until the reference, if any were 
necessary, could be had ; and then udjudicating in one final decree, every mat- 
ter which should be disputed, and rendering the whole revisable on appeal, if 
either party should feel aggrieved. 


AppEAL from the Chancery Court of Sumter. 

Heard before Hon. A. W. Diiarp. 

This was a motion to dismiss an appeal, under - circum- 
stances fully set forth in the opinion. 


SNEDECOR & COCKRELL, for the motion. 
SMITH & Coss, and WETMORE, contra. 


BRICKELL, C. J.—The appeal as now prosecuted pro- 
poses to reverse only the decree of the chancellor overruling 
the demurrer to the original bill, though as we shall endeavor 
to show a final decree has been rendered on the pleadings 
and proof, not only overruling the demurrer, but adjudging 
the equities against the appellants. ‘The counsel for the ap- 
pellants, very properly conceded, on the argument of the 
motion to dismiss, that it must prevail, if the decree rendered 
was final. 

The test of the finality of a decree, so as to support an ap- 
peal, which our decisions have prescribed, is, not whether 
the cause is still in progress in the court of chancery, await- 
ing further proceedings, which may be necessary to entitle 
the parties to the full possession and enjoyment of the rights 
it has been declared they have; but whether a decree has 
been rendered settling these rights. If these are settled by 
the decree, though a reference to the register may be nec- 
essary, and may be ordered, to ascertain the amount due 
from one to the other, on the basis of the rights as adjudged, 
the decree is final, and will support an appeal. In Bradford 
v. Bradley, 37 Ala. 453, a bill had been filed by cestw que 
trust against the trustee, for the recovery of slaves, the trust 
property, and an account of hires. The trust was denied, 
and a hearing was had on the pleadings and evidence, 
and a decree rendered that the complainant was entitled to 
recover all the slaves but one, and the defendant was ordered 
to deliver them to her in thirty days, and a reference to the 
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register was ordered to state an account of hires, and of the 
payments the defendant had made the complainant. The 
decree was held final, settling the equities leaving open only 
the matter of account. In dusley v. Rovinson, 16 Ala. 793, a 
bill was filed for a partition of slaves and real estate. A decree 
was rendered ordering the partition, and directing that the 
slaves of thefemale tenants should be held by them respective- 
ly, asaseparate estate. The commissioners made report of the 
partition of the slaves, and that a sale of the lands was nec- 
essary to effect partition of them. Without confirmation of, 
or setting aside the report, at a subsequent term, it appearing 
that two of the husbands of the female tenants were in- 
debted as executors to the estate of the testator, under whose 
will the property was claimed, it was decreed the co-executor 
should retain the slaves allotted to their wives, until such in; 
debtedness was satisfied. This last decree was declared 
erroneous, as an alteration of the previous decree made at a 
former time, which was final and incapable of alteration at a 
subsequent term. In Bank of Mobile v. Hall, 6 Ala. 141, it is 
said, a decree is final when it ascertains all the rights of the 
parties in litigation, although there may be a reference to 
master to ascertain facts for an account between the parties. 
The bill was filed to enjoix the collection of promissory notes 
given for the purchase money of lands, and to set off against 
them the amount paid by the maker in extinguishment of an 
outstanding incumbrance, his vendor ought to have removed. 
A decree was rendered in favor of the complainant, declaring 
he had the paramount equity over the indorsees of the notes, 
and a reference to the masters to state an account was or- 
dered. The court say: “The chancellor affirms that the 
complainant is entitled to the equity he seeks by his bill, and 
the entire object of the reference to the master, was to ascer- 
tain facts to enable the chancellor to apportion the loss 
among the defendants. It is true, the decree is not very 
formal, but in a court of chancery, substance is regarded, 
and not form. The intention of the chancellor cannot be 
nistaken.” The case of Garrard v. Webb, 4 Port. 73, had 
declared a decree not. final so as to support a writ of error, 
when it disposed of the main principle of the bill, but di- 
rected an enquiry into the value of the rents and profits dur- 
ing the possession of the defendants, and report to a subse- 
quent term, because there was something left for the action 
of the court of chancery. The case has never been directly 
overruled, but the subsequent cases to which we have re- 
ferred, are in conflict with it. So, also, are the cases of 
Weatherjord v. Gaines, 2 Ala. 172, and Kennedy v. Kennedy, 
tb. 571. No case in this court was ever more deliberately 
and thoroughly considered than the latter case, because of 
VoL, LIV. 
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the magnitude of the interests involved, and the difficulty, 
and at that time, the novelty in our courts, of some of the 
questions presented. The bill was filed to establish trusts 
in opposition to the terms of an absolute conveyance of real 
estate, and to compel from the grantee, who was executor of 
the will of the grantor, an account of his administration. 
The chancellor decreed the complainants were entitled to 
the relief sought, referring to the register the matters of ac- 
count, which were of course very complicated. A writ of 
error from the decree was supported, the jurisdiction of this 
court, not being questioned by the able counsel. In the 
former case of Weatherford v. Gaines, the object of the bill 
was to enforce specific performance of a contract relating to 
lands. The right of the complainant, and that the contract 
was of the character of which specific performance could be 
decreed, was established, but a reference was necessary and 
was ordered to ascertain the extent of the relief to which the 
complainant was entitled. The decree was declared final 
supporting a writ of error, oy which it was reversed. The 
case of Garner v. Prewitt, 32 Ala. 13, was a bill for a settle- 
ment of a partnership. The matter of account—the partner- 
ship not being controverted—constituted itsequity. All the 
items of account were settled but two, as to which a refer- 
ence was ordered to the register to ascertain their amount. 
These items were for expenditures claimed to have been 
made by the managing partner, and which he claimed should 
be credited to him, and charged against the partnership. 
Whether they should be so credited and charged, when their 
amounts was ascertained, was not determined. The decree 
was held not final, because the cause had again to be set 
down for hearing on these items. 

The statute, (except in a few particular cases), limits an 
appeal to a final judgment or decree.—R. C. § 3485. Under 
such statutes, the words “final judgment or decree,” are not 
taken in their strict, technical signification, as importing a 
decree that conclusively and finally determines all the mat- 
ters in controversy, and disposes entirely of the cause.—2 
Dan. Ch. Pr., note 3, 996. When the decree is final upon 
merits, and ulterior proceedings are contemplated,*and nec- 
essary only as a mode of executing it, an appeal will lie from 
it. A decree of foreclosure and sale of mortgaged premises, 
is a final decree supporting an appeal, and the party against 
whom it is rendered need not await the sale, its report, and 
confirmation. For of the possession of the premises he may 
be deprived, or if not, and the sale should be made to a 
stranger to the proceedings, the reversal of the decree would 
not divert the title of the purchaser, and thus irreparable in- 
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jury ensue.—fHHoard v. Hoard, 41 Ala. 601 (opinion of 

ALKER, C. J.); Whiting v. Bank of U. S., 18 Pet. 15; For- 
gay v. Conrad, 6 How. 201; Burson v. Railroad Company, 2 
Black, 524. 

The theory of the complainant’s bill is, that their mother, 
during her life, held the lots of land in controversy in trust 
for her own and their use; that on her death the trust ter- 
minated and they became entitled to the possession and 
enjoyment of the premises. The prayer is, that the trust be 
established, and the complainants let into possession of the 
premises—the rights of their father, George Wilson, if any 
he had, determined and adjusted, and an account of rents 
and profits, and for general relief. The cause was heard on 
pleadings and proofs. The chancellor rendered a decree, 
declaring the bill contained equity. Next, that a deed of 
trust made by the father and mother of complainants, no 
reference to which is made in the bill and which is introduced 
only in the answers, was invalid as a security for future 
advances—and that as a conveyance by the mother (though 
its validity was not put in issue by any allegations in the 
pleading,) was void as to her, because executed under duress. 
A demurrer to the bill is overruled. A reference is ordered 
to a special master to ascertain how much was the existin 
indebtedness the deed of trust was intended to secure, mi 
how much of it, if any, is unpaid. The sale which had been 
made under the deed of trust, and under which the respond- 
ents deduced title, is declared null and void. A reference 
was also ordered to ascertain the rents and profits during 
the time the respondents had occupied the premises, and 
the value of the improvements which had been made on them, 
with the amounts paid for taxes. The tenants in possession 
were ordered to pay into court all rents due and unpaid, or 
to become due; and one of the respondents was decreed to 

ay the costs which had accrued, for which execution was 
liver to issue. The decree concludes: “All points and 
uestions not herein expressly decided, are reserved to the 
nal decree.” It may be said of this decree, as was said of 
the decree in Bank of Mobile v. Hall, supra, it “is not ver 
formal, but in a court of chancery, substance is regarded, 
and not form. The intention of the chancellor can not be 
mistaken.” The whole point of controversy between the 
arties, was, whether the complainants, or the defendants, 
ad paramount title to the premises. The title of the defend- 
ants depended wholly on the sale under the trust deed. 
When, therefore, it was decreed the bill contained equity, and 
that the sale under the trust deed was void, the merits of the 
case were adjudged against the defendants. Whatever ulte- 
Von. Ly. 
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rior proceedings could be had, were only necessary to a just 
execution of the decree. The equities thus determined, the 
chancellor was without power to alter at any subsequent 
term.—Ansley v. Robinson, supra. The reservation of all 

oints and questions not expressly decided until the final 
Suen, does not vary the character of the decree. It may 
import that the chancellor did not regard any other as a final 
decree than that which would entirely dispose of all the mat- 
ters as to which a reference had been ordered. His error in 
this respect can not alter the fact, that the subject of litiga- 
tion has been disposed of, leaving only that which is mere 
incident for future consideration. The reservation of ques- 
tions not decided expressly, would have been implied, if he 
had not so declared. When he adjudged the bill had equity 
and the sale under which the respondents claimed title and 
possession was null and void, the subject matter of contro- 
versy was determined. Further orders, such as an account 
of rents and profits, may have been necessary to carry the 
decree into full effect, but they were merely incidental to the 
right adjudged to the complainants. 

It was very forcibly said by Chief Justice Taney, in Forqay 
v. Conrad, supra, that as an appeal from an interlocutory 
decree, in the practice of the courts of chancery of the United 
States, differing in this respect from the English court of 
chancery, was not allowed, it was better for the court simply 
to announce in an interlocutory decree, the opinion formed 
as to the rights of the parties, and the decree it would finally 
pronounce, but withholding a final decree, granting relief until 
the reference, if any were necessary, could be had; thus 
adjudicating in one final decree, every matter which should 
be disputed, and rendering the whole revisable on one appeal, 
if either party should feel himself aggrieved. The cause 
would be thereby kept under the control of the court, and 
there would be but one decree, giving the parties the full and 
entire benefit of the judgment of the court. 

We are constrained to treat the decree as final, adjudging 
the equities, so as to be incapable of change by the chancel- 
lor in the further progress of the cause. If two years should 
elapse before the matters of account referred to the register 
are finally settled, as in Bradford v. Bradley, supra, an appeal 
taken from the decree rendered on them, would not open for 
revision the matter of the present decree. The statute of 
limitations could be invoked to bar its revision. It follows 
the motion to dismiss must prevail. The appellants will be 
allowed, however, to amend their appeal so as to prosecute 
it from the entire decree, and a certiorari will be awarded 
them to bring up a full and complete transcript of the record. 
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On their entering into bond in the penalty of one thousand 
dollars, payable, and with condition as required by law, with 
two good and sufficient sureties, approved by the register of 
the court of chancery, the execution of the decree will be 
superceded. 


Mobile County v. Kimball & Slaugh- 
ter. 


Bill in Equity to compel the County to deliver or account for 
Bonds, ec. 


1. Mobile Harbor Board, creditor of ; when can not enforce payment of debt from 
the County of Mobile. -A creditor of the Harbor Board (created by the Act of 
February, 1267,) for work done (after the county had delivered to it a number 
of bonds, and before the act abolishing the board, and requiring it to turn over 
all property to the commissioners of revenue for the county,) can not maintain 
a bill in equity against the county, to compel it to deliver up or necount for 
certain of the county bonds, issued to the board, which the county purchased 
of the board, and canceled before maturity, when it appears that these were 
the only bonds delivered back to the county, and that there remained a sufii- 
cient number of the bonds originally issued, and for which the board had not 
accounted, to satisty all claims sgainst the board. Whether after issuing and 
delivering its bonds to the board, the county, without any fraud or collusion, 
could purchase the bonds, at fair market rates from the board, is not decided ; 
but upon the facts of this case, it is held that the remedy of the creditor was 
not against the county, but against the harbor board, or some of its members, 
or such persons as are unlawfully in possession of, or withholding the bonds. 


APPEAL from the Chancery Court of Mobile. 
Heard before Hon. Apa C. FELDER. 
The opinion states the facts. 


C. W. Rarter, for appellant.—That the county is liable for 
the outstanding bonds is admitted ; but here its liability in 
connection with the harbor improvement ceases. The county 
is by statute a municipal corporation. The county commis- 
sioners are a quasi political corporation.—Ang. & Ames on 
Corp., $$ 14, 23. Their ordinary duties and powers are 
defined by statute. Their relation to the harbor board was 
special. Their duty in respect to the latter was such only 
as was imposed by the statute, and did not extend further. 
By authority and requirements of law two hundred bonds 
were issued. Before a second requisition by the harbor 
board, the act of 1867 was virtually repealed. The whole 
duty of the county commissioners in respect to the harbor 
improvement was fulfilled, and the right or power on the part 
of the county commissioners to issue bonds, or to appropri- 
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ate the funds of the county for the purpose of discharging 
the indebtedness of the harbor board did not exist. It is a 
well settled principle, that a corporation has no other pow- 
ers than such as are specifically granted, and that its general 
power must be restricted by the nature and object of its 
institution.—Ang. & Ames on Corp., § 111. The liability of 
a county can only arise upon statute authority.— Van Lipps 
v. County Comnussioners, 25 Ala. 406. 


BoyLes & OVERALL, contra.—The county of Mobile is a 
quasi corporation. All duties imposed upon a corporation 
by law, and all benefits conferred at its request, raise implied 
promises for the enforcement of which an action will lie. 
3 Mass. 364; 7 Cranch. 299; 8 Wheat. 338; 9 Peters, 541. 
When the contract was made and the work done, it was 
known to appellees that the harbor board contracted as agent 
and not as principal. This being so the appellees must look 
alone to the principal and can have no remedy against the 
agent. The name of the principal was disclosed at the time 
the contract was entered into.—1 Clifford, 519; 26 Wis. 356, 
and cases there cited ; 43 Vt. 25; 66 Penn. St. 340; 63 Penn. 
St. 77; 12 Wallace, 681. The principal is bound by the acts 
of a general agent, though such acts may exceed the agent’s 
instructions.—2 Blackf. 469; Story on Agency, 146; 49 N. Y. 
259; 36. N. Y. 79; 64 Barber, 142; 23 Iowa, 109; 30 Geo. 158; 
8 Kansas, 668; 21 Ohio St. 492. 





MANNING, J.—By an act of February 16th, 1867, the 
general assembly of Alabama provided that a “board for the 
improvement of the river, harbor and bay of Mobile,’ com- 
monly called “the harbor board,” should be constituted as 
therein set forth. The persons composing it were not elected 
by the people of Mobile county, though one of them was the 
president of its court of county commissioners of revenue. 
By section two it was further enacted, ‘That the president 
and commissioners of revenue of Mobile county are hereby 
required to issue bonds for the amount of one million of dol- 
lars, to be issued and made payable as they may deem proper, 
to be delivered to the said board for the improvement of the 
river, harbor and bay of Mobile, whenever they may require 
them, and said court are required and shall levy and cause 
to be collected such tax as may be deemed proper to pay 
such bonds.” The act further provided that the harbor 
board should employ these bonds, or the proceeds of them, 
in performing the work to be done under its direction and 
superintendence, of improving the river, harbor and bay of 
Mobile—by widening and deepening the channel thereof to 
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the city, or by making an artificial harbor, and should have 
the power to “assess the dues on tolls to be collected on 
vessels or water-craft,” «Xe. 

This board was organized, undertook to perform its work, 
and demanded of the president and commissioners of revenue 
of Mobile county—the body having, in reference to matters 
of revenue, the authority of a “court of county commission- 
ers,” therein—the bonds of the county to the amount of 
$200,000 ; in accordance with which demand, the said presi- 
dent and commissioners of Mobile county, on the first day 
of June, 1871, delivered to said board two hundred of the 
bonds of Mobile county, each for the sum of $1,000, payable 
at a future day, and with coupons for interest attached. 
These bonds and coupons were issued, in obedience to a 
judgment of the circuit court, which was affirmed upon appeal 
by this court, commanding the said president and commis- 
sionets, by a writ of mandamus, to execute and deliver them. 
Pres’t & Commis’rs, &c. v. The State ex rel., 45 Ala. 399. 

By acts of April 19th, 1873, that of February 16th, 1867, 
was repealed—and the harbor board was prohibited from 
demanding and was declared not entitled to receive “under 
any pretense whatever * * * * any greater or larger 
sum or amount of bonds of said county than for said two 
hundred thousand dollars, including the bonds heretofore 
issued,” and was required to close up and settle its business, 
and then to transfer the maps, charts, reports and other 
papers of the board to the judge of probate of Mobile county, 
whose duty it was made to carefully keep and preserve them 
as a part of the public records of his office.—St. Martin v. 
New Orleans, 14 La. Ann. 113; 30 Cal. 427. 

In the meantime the harbor board, after receiving the two 
hundred county bonds, had entered into a contract, in the 
year 1872, with appellees for the performance by them of 
certain work for the improvement of the river, harbor and 
bay of Mobile, and agreed to pay them therefor, at the rate 
of 493 cents per cubic yard, in said bonds, valuing them at 
82} cents to the dollar, or $825 to the bond of $1,000. The 
work was completed, to the satisfaction of the board, by the 
first day of June, 1873, before which time appellees had 
received sixty-six of said bonds for the sum of $66,000, and 
then were entitled to receive seventeen other bonds for the 
sum of $17,000 more, with interest from that date. Of these 
seventeen bonds, eleven were a short time afterwards deliv- 
ered by the harbor board to the appellees; and the bill in 
this cause is filed to obtain the remaining six, or their value, 
from Mobile county. 

he harbor board was a body created by the general assem- 
OL. LIV. 
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bly of Alabama, and not an agent appointed by the county 
of Mobile. Its authority as well as its existence was derived 
through the statute from the State. It was with this board 
that the appellees made the contract upon which their suit 
before the chancellor was founded. And it is not shown or 
alleged that the amount of bonds it had received was insuffi- 
cient to enable it to fulfill its engagements. Manifestly, 
therefore, their controversy should have been with the harbor 
board and not with the county of Mobile, unless some other 
state of facts had arisen by which the latter alone became 
liable to their suit. 
* Two grounds are alleged by appellees, who were complain- 
ants below, on which the responsibility of the county is based. 
Ist. One of these grounds is, that “the said harbor board 
have ceased to have any thing whatever to do with the im- 
provement of the river, bay and harbor of Mobile, and” (as 
charged upon infornation and belief,) “have turned over to 
and delivered to the said court of commissioners of revenue 
of Mobile county all the money, county bonds, é&c., of any 
and every sort or kind whatever left in possession of or under 
the control of said harbor board unexpended in and about 
the improvement of said river, harbor and bay of Mobile as 
aforesaid.” 
2d. The other ground set up is, that the county, through 
the commissioners of revenue, had bought from said harbor 
board, after the claim of said appellees had matured, thirty- 
one of the same two hundred bonds which had been issued 
by it to the harbor board for the improvement of the river, 
harbor and bay as aforesaid, paying therefor at the rate of 
seventy cents in the dollar, a price alleged to be much less 
than their market value at the time ; and that appellees de- 
manded of said court of commissioners six of said bonds, the 
number due to them, which it refused to deliver to them. 
Counsel for appellees were mistaken in the facts alleged 
in the first ground set forth. The harbor board continued 
to exist for the purpose of winding up and settling its busi- 
ness, and was sued in two actions at law upon claims against 
it, one of which was brought by appellee James E. Slaughter, 
and caused suit in its name to be brought against certain 
other persons for the recovery of twenty-three of the two 
hundred bonds aforesaid, which its agent had not accounted 
for; and none of those bonds, or of any money or effects of 
the harbor board, had been ever turned over or delivered to 
said president and commissioners of revenue. : 
And as to the second ground above: Although said thirty- 
one bonds were bought at seventy cents in the dollar—by 
the president and commissioners of revenue for the county— 
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defendant denied the allegation of complainants (the appel- 
lees) that this price was less than their market value at the 
time—and complainants did not attempt to maintain their 
side of that issue. These bonds had also been canceled by 
the commissioners of revenue, before the demand of six of 
them was made by appellees of that body. While it is also 
further shown on behalf of the county that there still 
remained twenty-three others of its two hundred bonds 
which the harbor board received, that it had not accounted 
for; which twenty-three bonds were much more than suffi- 
cient to pay appellees the balance due to them, and all 
other debts that it is shown the harbor board owed. . 

Without, therefore, discussing the question, whether after 
the issue of the bonds to the harbor board, the county 
authorities had the right to purchase them up before matur- 
ity, at their fair market value at the time, and without any 
fraud ‘or collusion, it is apparent that the delinquency com- 
plained of is that of the harbor board or some of its members 
against whom the suit was not brought, and not that of the 
county which is sued. | 

The only obligations imposed on the county and incurred 
by it, were that it should issue its bonds upon demand of the 
harbor board, and pay them according to their stipulations, 
to the lawful holders thereof. If its court of commissioners 
of revenue refused on such lawful demand to issue the county 
bonds, or if the harbor board, after procuring the work to 
be executed, failed to perform or was disabled from perform- 
ing its duty of demanding from the county its bonds toa 
sufficient amount to pay the contractors, it is probable a 
case could be made for the interference of a court and its 
coercive operation on the county authorities in favor of the 
contractors, in a suit brought by them. 

But when the county officials have delivered the bonds to 
the whole amount demanded, and this amount is ample for 
the fulfillment of the obligations contracted by the harbor 
board, and there has been no default on the part of the 
county in any particular, we do not perceive how it is to be 
made, in a suit like the present, amenable to third parties 
for the delinquency of a body which it did not constitute, 
and over which it had no control. If appellees have just 
grounds of complaint against any one, it is against the harbor 
board or some of its members, and perhaps against such 
other persons ag were, if any persons were unlawfully in 
possession of, or w:thholding the bonds. 

The decree against appellant must be reversed, and the 
bill be here dismissed at the cost of the appellees in this 
court and in the court below. 

VoL. Liv 
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Chapman v. Holding. 
Bill of Exceptions. 


Bill of exceptions; power of court over, after adjournment.—After the pre- 
siding judge has signed the bill of exceptions, and court has adjourned for the 
term, itis beyond his power to alter or modify it, or by any oral directions, to 
explain it, or to control the clerk in making out the transcript ; nor can the 
appellate court receive affidavi's that portions of the bill of exceptions which 
were intended to be erased, were allowed to remain. 


This was an application for a certiorari to bring up a com- 
plete transcript, based on aftidavits filed. These affidavits 
did not come into the Reporter’s hands, but the point decided 
suilicichtly appears, without further reference to them. 


Brannon & JONES, for motion. 
Humes & Gorpon, contra. 


STONE, J.—In Branch Bank at Decatur v. Kinsey, 5 Ala. 
9, a bill of exceptions was signed and sealed by the presiding 
judge during the term of the circuit court, at which the trial 
was had. After the adjournnient of the term the presiding 
judge certified another bill of exceptions, assuming thereby 
to correct the first. This court refused to consider the one 
Jast signed. The court said, “whena bill of exceptions is 
allowed and sealed by the judge, it becomes a part of the 
record, is as much beyond his control, after the adjournment 
of the ceurt, as any other part of the record.” 

In !Veir v. Hoss, 6 Ala. 881, the presiding judge had signed 
and sealed a bill of exceptions, which had likewise become 
part of the record. A motion was made in this court to sup- 
press or modify said bill of exceptions, and in support of said 
motion, a written statement, made by the presiding judge 
subsequent to the signing and sealing of the bill of excep- 
tions, was offered in evidence. Speaking of the bill of ex- 
ceptions, and its execution by the presiding judge, this court 
sald: “ Having signed it, no subsequent admission by him 
can impair its validity.” 

These authorities are conclusive to show that after the 
signing of the bill of exceptions by the presiding judge, and 
after the adjournment of the court, the bill of exceptions, 
like every other part of the record, was beyond the power 
and control of the judge, to alter or modify it, either from 
his own recollection, or, from the sworn statement of others. 
And it is equally tre that no admission, statement, or direc- 
tion of the presiding judge can be received to vary or ex- 
c ‘et forcibly 


plain the record. An old author has quaintly, ye 
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said: “ A record or memorial made by a justice, of things 
done before him judicially in the execution of his office, shall 
be of such credit, that it shall not be gainsaid. One man 
may affirm a thing, and another may deny it; but if a record 
once say the word, no man shall be received to aver or speak 
against it.”—3 Burn’s Justice, 3. 

From a legal necessity, it was not permissible for the pre- 
siding judge, by any oral direction of his, to explain the bill 
of exceptions, or to control or influence the clerk in the mat- 
ter of making up the transcript. The clerk’s duty is defined 
by law, and he must pursue it. It is, on the os sneering 
of his own official oath, to make a true and complete trans- 
cript of all material parts of the record. Neither can one 
receive or consider any affidavits going to show that an 
portion of the bill of exceptions was intended to be poco 
which was not in fact erased. The clerk must copy the bill 
“ exceptions as he finds it; not as it may be explained to 

im. 

It is to be regretted that such a dispute should arise, as is 
shown in this motion. Great circumspection is required, to 
prevent errors and mistakes in approving and signing bills of 
exceptions. Injury, frequently very serious, is always the 
consequence of such errors. Still, if there be such an error 
as the affidavits submitted with this motion tend to show, it is 
one which we can not correct, without disturbing great judi- 
cial landmarks. 

Let an alias certiorari issue to bring up a complete trans- 
cript, as prayed for. 


BRICKELL, C. J., not sitting. 


City Council of Montgomery v. Foster. 
Tnability of Municipal Corporation for Costs. 


Costs ; when not taxed against municipal corporation.—Costs accruing in the 
circuit court on appeal to it, by one fined for violation of a municipal or- 
dinance, passed for the preservation of peace and the protection of life, Xc., 
can not be taxed against the municipal corporation, under the general law of 
costs. 


APPEAL from Circuit Court of Montgomery. 
Tried before Hon. Jas. Q. SMITH. 
The appellee Foster was fined one hundred dollars in the 


mayor's court, under the provisions of an ordinance of the 
VoL. Liv. 
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city, for resisting an officer. He appealed to the circuit 
court, in which court, on motion of Foster, the case was dis- 
missed, and the costs taxed against the appellant. The ap- 
pellant moved to have the judgment entered without costs, 
which was refused; hence this appeal. 


Exmoreé & Gunter, for appellant.—The city council is not 
liable to be taxed with costs in cases of this kind. This is 
not a civil 7 and there is no law aut\ orizing costs 
to be taxed in it, if it is a criminal proceeding. On grounds 
of public policy the city should be exempt from payment of 
costs in a case of this kind.—See observations of SHaw, C. J., 
in 13 Pickering 504; Mayor v. Barton, 47 Ala. 84; 11 N. H. 
106. 


Rice, Jones & WILEY, contra. 


BRICKELL, C. J.—At common law costs were not re- 
coverable by either party, in any ease civil or criminal. They 
are given by statute, and it is declared “the law of costs 
must be deemed and held a penal law, and no fee must be 
taken but in cases expressly provided by law.”—R. C. § 3534; 
Stewart v. Hood, 10 Ala. 600; Lee v. Smyley, 16 Ala. 773; 
Dent & McGruder v. State, 42 Ala. 514; Tuck v. State, 8 
Ala. 664. 

The ordinances of a municipal corporation are punitive 
regulations, and the object of a poudees as for a violation of 
them is not redress for a civil injury, but the punishment of 
an offender against the peace and good order of society. The 
violation is punished by fine, or by corporal punishment, 
and the fine is payable into the municipal treasury, not ap- 
propriated to the compensation of individual injury, suffered 
from the offense. The prosecution for the violation cannot 
be instituted otherwise than by the corporate authorities, 
and however grievous the wrong inflicted on an individual, is 
not within his control. Hence, a prosecution for a violation 
of a municipal ordinance, designed for the preservation of 
the public peace, the security of person or property, or the 
protection of public morals, has been severa! times declared 
by this court, a quasi criminal proceeding, and not a civil 
suit or action.—Withers v. State, 36 Ala. 252; Brown v. 
Mayor of Mobiie, 23 Ala. 722; Furhman v. Mayor, &c., 
present term. 

The only statute which can be supposed to authorize the 
imposition of costs on municipal corporations on an unsuc- 
cessful prosecution for violation of its ordinances, is § 2779 
of the Revised Code, giving costs as a matter of right to the 
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successful party in civil actions at law. The prosecution 
not being a civil action, does not fall within this statute, and 
extending it by construction to such a prosecution, would be 
inconsistent with the statutory declaration that the law of 
costs is to be deemed penal. 

Tn the imposition of costs on the appellant the circuit 
court erred, and its judgment is reversed and the gause re- 
manded. 


aldwell «+. Guinn. 
Summary Motion against County Treasurer and Sureties. 


1. Demurrer; rulings on; when not considercd.—Rulings upon demurrer, 
which are not shown otherwise than by recitals in the bill of exceptions, will 
not be revised on appeal. 

2. Summary judgment against county treasurer and sureties ; when can not be 
supported. —A summary judgment against a county treasurer and his sureties, 
for his failure, on demand, to pay an allowed claim, when he had sufticient 
funds, can not be supported, unless it affirmatively appears that the statutory 
notice was given to all whe did not appear, and that the fact of suretyship, as 
to those not appearing or joining issue, was proved. 

3. Sime.-—A county treasurer is not sn officer of court, as to whom a motion 
entered on the docket is made by statute notice, net only to him, but to his 
sureties. 

4. Treasurer; what imay be shorn on proceedings ayainsi. 
ing, the plaintiff, for the purpose of showing that the treasurer had sufficient 
funds to pay his claim, may prove that he paid a junior claim, and the trens- 
urer, in defense, may show that such claim was, by law, entitled to priority 
of payment. The fact that the time when such payment was made is not 
shown by his books, does not preclude the treasurer from proving it by other 


In such a proceed- 


competent evidence. 


AprraL from Cireuit Court of Randolph. 

Tried before Hon. J. McCares WILEY. 

Guinn, the appellee, entered a motion on the docket of 
the cireuit court, against Caldwell, “treasurer of Randolph 
county, and his sureties on his official bond,’ who were 
named, for judgment against them “for tue failure of the 
treasurer, on demand, to pay an allowed claim against the 
county, when there were funds in the treasury to pay the 
same—said claim No. 86, and registered 7th January, 1867, 
demand made 2d February, 1874, by James K. Guinn in 
person, with interest from demand, ten per cent. damages 
and costs.” 

Notice of the motion was served on the treasurer, and he 
alone appeared. He demurred to the petition, but the 
judgment thereon is shown only in the bill of exceptions. 

On the trial, as shown by the bill of exceptions, the appel- 

VoL. LIV. 
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lee, Guinn, after proving his claim and registration, and a 
a demand of payment, was permitted, against the objection 
and exception of appellant, to show that Caldwell had 

aid claims registered sometime after his. “The proof 
tended to show that on the night, or evening, on which 
Guinn made his demand, Caldwell received several hundred 
dollars. To show how he had disposed of said money, he 
proposed to show from his books that he paid out one hun- 
dred dollars in preferred allowed claims against the county. 
The books of the treasurer did not show when these pay- 
ments were made, and, on objection of appellee, the court 
refused to allow them to go to the jury, and the defendant 
excepted; whereupon the defendant offered to prove when 
they were paid by the treasurer, but, on objection of the 
plaintiff, the court would not allow the proof to be made, 
and defendant excepted.” 

There was a verdict for the plaintiff, on which the court 
rendered judgment against Caldwell and his sureties. 

The various rulings to which exception was reserved are 
now assigned as error. 


Hupson & Gunv, for appellant.—Appellant alone appeared 
and pleaded; there was no proof or appearance as to the 
sureties.—2 Ala. 74; 4 Ala. 214; 8 Ala. 584. Appellant was 
not an officer of court, within the meaning of the statute. 
The treasurer is not estopped from proving the payment of 
a claim, or its date, because he failed to enter it on his books. 


Neither the record nor docket gives the name of counsel 
for appellee. 


BRICKELL, C. J.—The demurrers to the motion are 
probably well taken, but we are not informed what action 
was had by the court on them, otherwise than by the reci- 
tals of the bill of exceptions. We must, under the authority 
of Petty v. Dill, 53 Ala., decline to revise the action of the 
court on the demurrers, as it is not shown by any entry of 
record of the judgment. 

The statute authorizes a summary judgment, on motion, 
against a county treasurer and his securities, or any or either 
of them, having five days’ notice, in favor of the party to 
whom an allowed claim against the county is payable, or his 
legal representatives or assigns, if the treasurer, having 
funds, on demand made, fails to pay the same.—R. C. § 930. 
The remedy thus provided is summary and statutory, and a 
party pursuing it, must conform the proceedings strictly to 
the statute, or they cannot be supported. 

(6) 
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The terms of the statute are that judgment can -be ren- 
dered only against the sureties on whom notice has been 
served. The judgment before us was rendered against sev- 
eral persons as sureties of the county treasurer, none of 
whom are shown to have had notice, or to have appeared. 
Indeed, the record shows the county treasurer alone ap- 
peared. When notice is essential to a summary proceeding 
of this character, the record must affirmatively show it, as 
required by the statute, as against all who do not appear.— 
Arthur v. State, 22 Ala. 61. Nor is it shown by the record 
these persons were sureties of the treasurer when the 
alleged default occurred, or at any other time. The judg- 
ment against them could not be sustained, if the record dis- 
closed notice, unless it also disclosed their appearance, and 
a trial on issue, or it affirmatively appeared the fact of sure- 
tyship was proved to the court.— Mc WWhorter v. Marrs, Minor, 
376; McRae v. Colclough, 2 Ala. 74. A county treasurer is 
not an officer of court, as to whom a motion entered on the 
motion docket is made notice, not only to the officer, but his 
sureties.—R. C. § 3027. He is a county officer, not con- 
nected with the court, nor subject to its control, except by 
proceedings had in due course of law. 

County claims are payable in the order in which they have 
been presented to, numbered, and registered by the county 
treasurer.—R. C. § 926. If the treasurer pays claims with- 
out the order of payment prescribed by the statute, he is 
guilty of an official default. It is competent for the holder 
of a senior claim, when prosecuting the summary remedy 
against him and his sureties, given by the statute, for a fail- 
ure to pay, to show funds in the treasury which ought to 
have been applied to its payment, to prove the payment of 
junior claims by the treasurer. The treasurer may, in his 
defense, show the claims so paid were preferred claims, enti- 
tled by law to priority of payment, notwithstanding they 
were junior in registration. The fact that the time of such 
payment is not shown by the books of the treasurer, does 
not preclude him from proving it by other competent 
evidence. 

For the error noticed, the judgment must be reversed, and 
the cause remanded. 


VoL. Liv. 
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The State v. Hill. 


Action against State to recover damages for cattle killed on Rail- 
road operated by State. 


1. Section 2534 of the Revised Code; effect of.—Section 25384 Revised Code 
was intended only to afford persons having claims against the State a mode of 
ascertaining whether the claim was well founded, and what was due thereon. 
It does not have the effect to create liabilities on the part of the State, or sub- 
ject it to liabilities, which did not exist, or could not arise under laws already 
existing. 

2. State; what not liable for.—The State, in the absence of express legislation 
authorizing it, can not be held answerable, in its courts, for the tortious acts 
or conduct of the officers or agents it employs in the administration of public 
affairs. 


AppraL from Etowah Circuit Court. 
Tried before Hon. Wm. L. Wut tock. 


The appellee, Hill, brought this action against the State 
to recover damages for the killing of his horses by a train upon 
the Alabama & Chattanooga Railroad, while it was in the 
possession of the State and operated by its.receiver. The 
court refused, at the instance of the State, to charge the jury 
that the plaintiff could not recover in this action, and this is 
now assigned for error. 


McSpappEen & Forney, for appellant.—The State is not 
liable for the negligence, malfeasance, ap strong or torts 
of its agents or employees.—Story on Agency, § 319, 320; 

United States v. Kirkpatrick, 9 Wheat. 720; Seymour v. Van 
Stuck, 8 Wheat. 403. 


AIKEN & Wuorton, contva.—The act which authorizes suits 
against the State is general and not limited to actions ex- 
contr actu; but extends to torts as well. The State stands in 
the shoes of a private corporation and is responsible as such 
for the acts of its agents. 


MANNING, J.—Section 2534 of the Revised Code was 
intended only to afford to persons who had claims against 
the State, a mode of ascertaining whether or not they were 
well founded—and if they were, what sum of money or other 
thing was due to them. It was not the purpose or effect of 
the enactment to create liability on the part of the State to 
its citizens, or to subject it to liability, which did not exist, 
or could not arise under laws already existing. 
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“Tt is plain,” says Justice Story, “that the government 
itself is not responsible for the misfeasances, or wrongs, or 
negligences, or omissions of duty of the subordinate officers 
or agents employed in the public service; for it does not 
undertake to guaranty to any persons, the fidelity of any of 
the officers or agents whom it employs; since that would 
involve it, in all its operations, in endless embarrassments 
and difficulties and losses, which would be subversive of the 
public interests; and, indeed, laches are never imputable to 
the government.’—Story on Agency, § 319. 

For yet another reason, this must be true. Although the 
individuals who have the administration of public affairs, 
may commit very gross outrages, it is not congruous with the 
ideas of order and duty, that the State, the august sovereign 
body whose servants they are, from which proceed all civil 
laws, and to which we owe unstinted respect and honor, 
should be held capable of doing wrongs, for which she should 
be made answerable as for tortious injuries, in her own courts 
to her own children or subjects. 

A judgment was rendered in this cause against the State, 
at the suit of the appellee for animals of his, alleged to have 
been killed by the tortious acts of the agents of the State in 
operating the Alabama & Chattanooga Railroad Company. 

The judgment was erroneous and must be reversed, and 
the cause remanded. And since all acts by which suits 
could be maintained against the State in any of its courts 
have been repealed, the action must be dismissed in the 
circuit court. 


Rhea’s Adm’r . Rhea’s Heirs. 


Motion to dismiss Appeal. 


1. Appeal ; when barred.—Merely claiming an appeal and executing an appeal 
bond, does not suspend the operation of the statute limiting appeals ; unless 
the appeal is prosecuted within the time allowed, by filing the transcript or 
obtaining an order docketing the cause, the appeal is barred. 

2. Revised Code, § 3512; construed.—The act now forming section 3512 of 
the Revised Code was not intended to suspend the operation of the statute 
limiting appeals, but merely to prevent the discontinuance of appeals, by mere 
operation of law, for failure to file the transcript or obtain an order docketing 
the cause at the term to which the appeal was returnable, and perhaps to 
authorize affirmance on certificate at a subsequent term, within the period 
during which the appeal could be prosecuted. 


AppEAL from Probate Court of Cherokee. 
VoL. Liv. 
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This was a motion to dismiss the appeal in this case, 
upon a statement of facts set forth in the opinion. 


AIKEN & WALDEN, for the motion. 


Watts & Warts, contra. 


BRICKELL, C. J.—The appeal was taken, returnable to 
the January term, 1875, of this court, but the transcript was 
not filed until the following ‘June term, nor was there an 
order directing the cause to be docketed, or any other in 
reference to it. The decisions prior to the statute of Febru- 
ary 16, 1867, now $3512 of the Revised Code, had settled 
the failure to file the transcript at the term to which the 
appeal was returnable, or to obtain an appropriate order 
docketing the cause, operated a discontinuance. The appeal 
thereby became a nullity, and this court was without juris- 
diction over it.— Carleton v. Goodwin, 41 Ala. 153, and cases 
cited. The statute of February 16, 1867, declared in effect 
that no undecided appeal to the supreme court, shall be 
treated as discontinued, unless the appellee shall have moved 
for a discontinuance, after legal cause of discontinuance has 
occurred. The purpose of this statute was, we suppose, to 
modify the rule to which we have referred, and to require a 
motion for a discontinuance, and action thereon by the court, 
before the appeal would lose entirely its vitality. A further 
purpose may have been to authorize an affirmance on certifi- 
cate at a term subsequent to that at which the appeal was 
returnable, if the appeal was not duly returned. 

This appeal is taken from the decree of the court of probate 
rendered on the final settlement of the appellant as adminis- 
trator. An appeal from such a decree must be taken within 
six months after its rendition. When the transcript was 
filed, and the appeal returned into this court, more than 
twelve months had elapsed from the rendition of the decree, 
and the bar of the statute was perfect. The claiming of an 
appeal, and the execution of an appeal bond, if the appeal 
is not prosecuted to the term to which it is returned, can not 
operate to postpone or suspend the operation of the statute 
limiting appeals. Suing out judicial process, within the bar 
of the statute of limitations, operates a suspension of the 
statute. To have this effect, however, the process must be 
duly returned and connected with the immediate process 
subsequently issuing, which is executed.—Baskins v. Wilson, 
6 Cow. 471. When a plaintiff seeks to avoid the operation of 
the statute because of having commenced suit within its bar, 
he must not have been guilty of laches in its prosecution and 
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no chasm in the proceedings must have been caused by his 
default.— Richards v. Maryland Insurance Company, 8 Cranch 
84. The purposes of § 3512, were those we have mentioned— 
the prevention of the discontinuances by mere operation of 
law and authority for the affirmance of judgments on certifi- 
cate at a term subsequent to that to which the appeal was 
returnable. It was never intended to suspend the operation 
of the statute limiting appeals, If the appeal is not prose- 
cuted within the prescribed period, it is barred. The whole 
office of the statute refers to appeals on which the statute of 
limitations does not operate. 
The appeal must be dismissed, 


Robinson, Adm’x, v. Joplin et al. 
Bill in Equity to enjoin Sale of Lands, ce. 


Cloud on title, bill to prevent; when maintainable.—A threatened sale, under 
execution against an heir, of his interest in the lands of the intestate, whose 
estate is being settled by the administratrix, and the fact that she has ad- 
vanced the heir more than his distributive share, does not authorize her to go 
into equity to restrain the sale, as a cloud on the title. 


AppEAL from Chancery Court of Madison. 

Heard before Hon. H. C. SPEaKeE. 

Appellant was the administratrix of the estate of Wm. 
Robinson, which was solvent, and undergoing administration. 
The appellee, Joplin, having obtained a judgment against 
James P. Robinson, one of the heirs at law and distributees, 
had levied on and was proceeding to sell his interest in the 
lands of the estate. 

The bill alleged that James P. had already received more 
than his distributive share of the estate, and that a sale 
under this execution would cast a cloud on the title to the 
land, and prayed an injunction restraining the same, «ec. 

This appeal was taken from an order dissolving the injunc- 
tion, which had been granted on the filing of the bill. 


WALKER & SHELBY, for appellant. 
Branvon & CocuHRAN, contra. 


STONE, J.—It is the settled doctrine of this court that a 





party may go into equity to remove a cloud which impends 
over his title, or to arrest a sale which will produce such 
Vou, LIy. 
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cloud.—See Burt v. Cassety, 12 Ala. 734; and Rea v. Long- 
street & Sedgwick, at present term, with its numerous cita- 
tions. 

To bring a case within the rule, however, the party invok- 
ing the power of the court must have a title, which is embar- 
rassed, or about to become so, by the cloud which is sought 
to be removed. The present bill sets up no title whatever 
in complainant, save, at most, a right in the administration 

- to sell the lands for purposes of administration, or for distri- 
bution. 

If the complainant has the right to proceeed against the 
lands descended to either of the heirs for excess of advance- 
ments made to such heir, the threatened sale will not affect 
her right; for the purchaser will only step into the shoes of 
the heir whose interest he purchases.— Goodman v. Benham, 
16 Ala. 625. 

There is no equity in the bill, and the decree of the chan- 
cellor is affirmed. 


HUunter v. Wood. 
Action on Promissory Note. 


1. Denurrer, rulings on: when not revised.—Judgment on demurrer, which 
is shown only by the recitals in the bill of exceptions, can not be revised on 
error. 

2. Note payable on demand; when draws interest.—Interest runs on a note 
payable on demand, only from the time of demand made, or suit brought, and 
the fact that the note was given for money received at the time it was made, does 


not chanye the rule. 
3. Sume: what not necessary to maintain suit on. Suit on a note, payable on 


demand, may be brought¢without a previous request for payment, the suit 
itself being equivalent vo a demand. 


AppEAL from Randolph Circuit Court. 

Tried before Hon. Wm. H. Sairu. 

This was a suit brought by appellee on a promissory note, 
payable on demand, on which were indorsed three payments. 

The appellant filed a plea of non assumpsit, and a special 
plea that no demand had been made before suit brought. 
Issue was joined upon the first plea, and the bill of excep- 
tions recites that a demurrer was sustained to the second 
plea, but the record discloses no action on the demurrer. 


. t 
No evidence but the note sued on was introduced, and the! 


court, of its own motion, charged the jury that “the plaintiff 
was entitled to recover the face of the note, less the several 








72 SUPREME COURT [Dec. Term, 


{Hunter v. Wood. ] 


‘payments indorsed thereon, and that the note bore interest 


from the day after its date;’ to which charge the appellant 
excepted. 

The appellant requested the following charges: 1. “That 
the plaintiff is entitled to interest on said note only from the 
commencement of this suit.” 2. “That before the plaintiff 
is entitled to recover any part of the note sued on, he must 
prove a demand for payment prior to the commencement of 
this action.” The court refused each of these charges, and - 
an exception was reserved to its rulings. 

The charges given and refused, and the ruling on the 
demurrer, are now assigned as error. 


JAMES AIKEN, for appellant.—Interest should be computed 
only from the date of demand for payment.—Parsons on 
Notes and Bills, 393; Maxey v. Knight, 18 Ala. 300; Patrick 
v. Clay, 4 Bibb, 246. 


Cicero D. Hupson, contra.—No demand was necessary, and 
each payment is a demand. Courts will construe contracts 
in the light in which parties have treated them, and the par- 
ties here had both treated the note as due. 


MANNING, J.—The error assigned upon a supposed 
judgment of the circuit court, sustaining a demurrer to the 
plea, is not properly presented by the record of this 
cause. The transcript of the minutes of the court, where 
only such judgment can legally appear if it was rendered, 
does not contain it; and it cannot be shown by a recital that 
it was rendered, made in the bill of exceptions.—Petty v. 
Dill, 53 Ala. 641. 

The demurrer is a part of the pleading in the suit, and the 
decision of the court, whether sustaining or overruling the 
demurrer, should appear in the record as regularly made, 
whether any bill of exceptions be taken or not, jak should 
not be set forth in any bill of exceptions. 

f Interest runs on a note payable on demand only from the 


* . time when demand is made, or suit upon it brought.— Maxey 


v. Knight, 18 Ala. 300; Dodge v. Perkins, 9 Pick. 369; Bre- 
fogle v. Beckley, 16 Serg. & R. 264; Dillon v. Dudley, 1 Marsh. 


'(Ky.) R. 66. And it makes no difference that the note was 


given, as this one seems to have been, for money received at 
the time it was made.—Schmidt v. Limehouse, 2 Bailey, 276; 
Pullen v. Chase, 4 Pike (Ark.) 210. 
The court, therefore, erred in its instructions to the jury, 
that plaintiff below was entitled to interest from the day 
Vou. Lry. 
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next after the date of the note}and in refusing the second 
charge asked on behalf of defendant below. 

It was not error to refuse the third charge asked for 
defendants below. It has been long settled, whether logic- 
ally or not, that suit on a note payable on demand may be 
brought without a previous request of payment, the bringing 
a suit being itself considered a lawful demand.—Mazey v. 
Knight, supra; Hunt v. Nevers, 15 Pick. 500; Wells v. Aber- 
nathy, 5 Conn. 222. 

As we suppose that upon a re-trial of the cause, express 
evidence will be given on the subject of demand, it is unnec- 
essary to consider whether the credits on the note can be 
regarded as evidence of a demand of more than was paid. 

Judgment reversed, and cause remanded. 


Alabama Gold Life Insuranee Com- 
pany wv. The Central Agricultural 
and Mechanical Association. 


Creditor’s Bill. 


1. Corporation ; power of, to borrow money.—A corporation, incorporated 
under the general laws of this State, has power to borrow money, to purchase 
and improve real estate, to enable it to carry into effect the purposes of its 


incorporation. 

2. Contracts corporate; presumption us to.—A bill to enforce a contract, 
against a corporation, but not setting out the purposes of its incorporation, or 
its powers, is not demurrable because of its failure to show affirmatively that 
the defendant corporation had capacity to contract. Prima facie no presump- 
tion of illegality, abuse or excess of corporate powers attaches to corporate 
contracts, and the burden of showing their invalidity rests on him who assails 
them. 


AppEaL from Chancery Court of Dallas. 

Heard before Hon. CHarLes TURNER. 

This was a general creditor’s bill, filed by appellant, in be- 
half of itself and all other creditors of the defendant cor- 
poration, against “The Central Agricultural and Mechanical 
Association,’ and certain of its stockholders. The bill 
alleged that the “defendant was a joint-stock company, and 
a body corporate created under the general law of the State 
of Alabama, passed for the purpose of authorizing the crea- 
tion of corporations, without special acts of the legislature 
therefor.” The bill showed that the appellant had loaned a 
large sum of money to the defendant corporation, taking to 
secure the same a mortgage on certain real estate; that the 
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money so loaned was for the purpose of paying for the real 
estate purchased by the corporation in the city of Selma, for 
fair grounds, and for the purpose of making necessary im- 
provements thereon, to enable the association: to effect the 
object of its incorporation; and that the money, real estate 
and improvements thereon were necessary for that purpose. 
It alleged that a sale of the property mortgaged, had failed 
to satisfy the debt due complainant, and also that by law 
the stockholders, who had paid up their stock were liable for 
the debts of the corporation, to an amount equal to amount 
of stock held by them, and that those whose subscriptions 
were unpaid, were liable for twice the amount subscribed. 
The bill prayed a discovery ; that the amount due complain- 
ants be ascertained ; that the stockholders be made parties to 
the bill—that the amount to be paid by each stockhotder 
might be settled, and for general relief. A demurrer to the 
bill because it failed to show that “The Central Agricultural 
and Mechanical Association” had any power to borrow the 
money, the recovery of which is sought by the bill, was sus- 
tained by the chancellor, and hence this appeal. 


Brooks, Haratson & Roy, for appellant.—Corporations 
may borrow, without express authority in that behalf, provided 
the nature of their undertaking or concerns be such as to 
render borrowing, if not actually indispensable, at least very 
useful, for the proper conduct of the same. Every corpora- 
tion, wnless prohibited by law, can incur obligations as bor- 
rowers of money to carry on the legitimate business, for 
which it was incorporated, although not specially authorized 
to borrow by its charter.—Greene’s Brice’s Ultra Vires, 115, 
and note; Curtis v. Leavit, 15 N. Y. 9; 55 Ill. 413; 24 Barber 
20; 25 Barb. 146; 42 Barb. 122; 7 Wend. 31; 19 N. Y. 152; 
21 N. Y. 296; 26 N. Y. 418; 128. & R. 256; 9 Ind. 359; 18 
Wis. 653. 


Moraan, Lapstey & NEtson, and Perrus & Dawson, contra, 
The authority of corporations is limited by their chartered 
powers, and the necessary and proper means of executing 
those powers. Private corporations can claim nothing which 
is not clearly given them; there can be no implications in 
their favor, and all doubts of their power are resolved against 
them. This is the spirit of the decisions in this State and 
policy of the Siate, Smith v. Ala. Life Ins. Co., 4 Ala. 558 ; 
Grand Lodge v. Waddell, 36 Ala. 313, and cases there cited. 
No express authority is given to borrow money by the section 
of the Code under which the defendant was incorporated, and 
if ponrowing money was not necessary to the exercise of the 

OL. LIV. 
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power given, the power to do so does not exist. Joint’ stock 
companies are only bound by contracts made by the direc- 
tors within the scope of their authority.—Greene’s Brices 
Ultra Vires, 398; Angell & Ames on Corporations, § 299. 


BRICKELL, C. J.—Corporations, public or private, in 
this country, are of legislative creation, deriving existence 
and capacity either from a special act of incorporation, or a 
general statute authorizing their organization, prescribing 
their powers, duties and liabilities. The bill does not show 
when the corporation making the contract was incorporated, 
nor the purposes of its incorporation, nor the powers con- 
ferred on it. It does not of consequence disclose affirma- 
tively that the contract sought to be enforced is not wltra 
vires and a nudum pactum.” Capacity to contract, however, is 
an incidental corporate power, limited only to such contracts 
as are necessary and proper to enable the corporation to ac- 
complish the purposes of its creation. There is no presump- 
tion of illegality, or abuse or excess of power attaching to its 
contracts. Prima facie they are valid, and the burthen of 
showing invalidity, rests on those impeaching them. 
Greene’s Brice’s Ultra Vires, 39-42. The assignments of de- 
murrer based on the want of averments in the bill, showing 
the capacity of the corporation to make the contract sought 
to be enforced, are not therefore well taken. The inquiry 
propounded by the other assignments of demurrer, is, 
whether it appears from the bill affirmatively that the cor- 
poration was without power to make the contract. It must 
be admitted the bill is very scant in its statements, and that 
the proposition on which we are compelled to pass, is rather 
abstract in form. If the time of the organization of the cor- 
poration had been stated positively, and not left as mere 
matter of inference from the time of the making of the con- 
tract—if the purposes and objects of incorporation, so that 
the character of the corporation could be certainly known, 
and the contents of the articles of incorporation had been 
definitely stated, the decision could be limited to actual 
facts, and not extended as it must now be, to the capacity of 
private corporations created under the general law, whatever 
may be their character or purposes. No proper inference or 
intendment aiding in the decision, can be made from the 
mere name or style of the corporation. 

The contract is averred to have been made on the 20th 
day of June, 1871, and it is further averred in the original 
bill, that the corporation making it, “The Central Agricul- 
tural and Mechanical Association is a joint stock company 
and a body corporate created under the general law of the 
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State of Alabama, passed for the purpose of authorizing the 
creation of corporations without special act of the legislature 
therefor ;’ and the averment of the second amended bill, that 
the debt due the appellant was for money by the corpora- 
tion, borrowed and used to purchase real estate, and make 
improvements thereon, to enable the corporation to carry 
into effect the purposes for which it was created. 

The second title of part second of the Revised Code, is de- 
voted to “corporations.” The first chapter to “ free banking 
corporations,” which was originally enacted, when the Con- 
stitution imposed peculiar restrictions and limitations on the 
establishment of banks. The second chapter relates to the 
incorporation of “macadamized, graded, turnpike, rail or 
plank road companies.” The third chapter is devoted to the 
incorporation of companies for “ mining, quarrying and manu- 
facturing purposes, or forming agricultural or literary societies, 
or for the purposes of building or loan associations,” and the 
“incorporation of steamship companies.” The fourth chap- 
ter defines the powers of private corporations, for the crea- 
tion of which the previous chapters provided, the liabilities 
of the stockholders, and provisions in reference to liquida- 
tion, in the event of dissolution or forfeiture. Of the powers 
conferred, is that of holding, purchasing, disposing of and 
conveying such real and personal estate as is limited 
by its charter, and if not limited, such an amount as the 
business of the corporation requires.—R. C. $$ 1767-8. No 
private corporation possesses or can exercise any other than 
the powers enumerated, or such as are expressly given in its 
charter, except such as are necessary to the exercise of pow- 
ers expressly enumerated or given.—R. C. § 1769. Statutes 
subsequent to the Code and prior to the making of the con- 
tract sought to be enforced, have changed in some respects, 
the mode of incorporation, and extended the objects for 
which private corporations may be formed, but have not en- 
larged or diminished the powers it is declared they possess 
and can exercise.¥ Confining attention to the allegations of 
the bill, the question is, has a corporation, incorporated un- 
der the general law, power to borrow money to purchase and 
improve real estate, to enable it to carry into effect the pur- 
poses of its incorporation? We repeat, the bill is scant and 
vague in its averments, as to the time, or purposes of the 
corporation, and we are uninformed whether the corporate 
power of acquiring and disposing of personal and real prop- 
erty, was subject to any other limitation or restriction than 
the nature and necessities of its business by implication im- 
pose. The present demurrer raises only the question we 
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have stated, and if that question must be answered affirma- 
tively, the decree of the chancellor is erroneous. 

The general principle is, that a corporation can make no 
contracts, and do no acts, except such as are authorized by 
its charter. From the charter it derives all its powers, and 
the capacity of exercising them. Any contract made by it 
not necessary and proper, directly or indirectly, to enable it 
to answer the purpose of its creation, is void, and neither a 
court of law, or of equity can enforce it—Grand Lodge v. 
Waddeil, 36 Ala. 313; Smith v. Ala. Life Ins. & Trust Co., 
4 Ala. 558; City Council v. M. d& W. Plank Road Co., 31 Ala. 
76. It must not be understood, however, that the charter, 
whether it is of special legislative enactment, or derived from 
general statutory provisions, must expressly confer the power 
of making contracts. “ As we have said, the capacity to con- 
tract is an incidental corporate power, and if the special act 
of incorporation, or the general statutory law is silent, as to 
the contracts into which a corporation may enter, it has the 
power to make all such contracts as are necessary and proper 
to enable it to accomplish the purposes of its creation. 
Ang. & Ames on Corp. § 271. © This is the theory on which 
the general statutes for the organization of private corpora- 
tions proceed, for though the powers of such corporation are 
enumerated, that of making contracts is not included, but is 
left to implication from the powers mentioned, and the char- 
acter and purposes of the corporation.’ It is not indispensa- 
ble, therefore, to the validity of a contract made by a corpora- 
tion, for money borrowed, that the power to borrow money 
should be expressly conferred.—Ang. & Ames on Corp. 
§ 257. If the nature and character of the corporation, render 
the power, a usual and proper mode of accomplishing its 
objects and purposes, the power is incidental or implied. 
When the corporation has, as all private corporations have 
under the general law providing for their creation, the 
capacity of acquiring and holding personal and real property, 
the mode of acquiring not being limited, they may acquire it 
by purchase, or by gift. The corporation has the capacity 
of an individual in this respect, within the scope of its legiti- 
mate objects and purposes. Having the power to acquire 
and hold personal and real estate, by purchase, it has, as an 
incident, the power to borrow money to make the purchase. 
The exercise of such power may be advantageous and useful, 
enabling the corporation the sooner to put its powers into 
active exercise, and to acquire the necessary property on 
terms more profitable to its stockholders. It would scarcely 
be affirmed that the power to acquire and hold real and per- 
sonal estate, must be so narrowed that the corporation could 
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not contract a debt for its purchase—that at the very moment 
of the purchase and conveyance, the purchase money must 
be counted out, or the purchase and conveyance is void. If 
the necessities and interests of the corporation require it, 
which must be determined by those having charge of its 
affairs, and entrusted with the power and duty, that a debt 
be contracted in the acquisition of the necessary property, 
the power to contract it cannot be denied. If more advan- 
tageous to borrow the money, and make immediate payment, 
than to contract the debt for the purchase money with the 
vendor, the contract is equally within the scope of corporate 
power, and valid. The authorities, we think, support the 
proposition that every private corporation, unless prohibited, 
may borrow money to carry out the purposes of its creation. 
In addition to the authorities referred to by the counsel for 
the appellant, we refer to Fay v. Noble, 12 Cush. 1; Davis v. 
Proprietors of Meeting House, 8 Met. 321; Union Bank v. 
Jacobs, 6 Humph. 515; Barry v. Merch. Ex. Co., 1 Sandf. Ch. 
280; Burr v. McDonald, 3 Gratt. 215. 

The result is, the chancellor erred in sustaining the 
demurrer, and the decree must be reversed, the demurrer 
overruled, and the cause remanded. 


Burns vw. Hendrix. 


Attachment for Rent. 


i. Awards: how constined.— Awards must be construed with great liberality, 
and every reasonable intendment made to uphold them. 

2. Same; motion to exclude ; how tested.—A motion to exclude an award, 
because it does not conform to the submission, or because the arbitrators 
exceeded their authority, must be tested by an inspection of the award, con- 
strued in connection with the submission, and cannot be sustained, unless 
such want of conformity, or excess of authority, is apparent from the award. 

3. Same, exelusion of ; what not good ground for.—Misconducet on the part of 
the arbitrators, or their consideration of matters extraneous to that submitted 
to them, so effecting the ward as to vitiate it, if not apparent from the award 
and submission, is not good ground for objecting to the admission of the 
award as evidence, or to exclude it after it has been received. The evidence 
upon which the party assailing the award relies to sustain his grounds of ob- 
jection to it, must be left to the determination of the jury, under proper 
instructions from the court. : 

4. Same; what not concluded by.—Matters not submitted, nor fairly within 
the scope of the submission, are not concluded by the award. 


APPEAL from the Cireuit Court of Lauderdale. 
Tried before Hon. JAMES S. CLARK. 

The opinion states the facts. 

VoL. Liv. 
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J. B. Moors, for appellant.—The award was not in con- 
formity with the submission. Snbmissions and awards 
should be read and interpreted, in connection with the plead- 
ings in the cause.— Merritt v. Thompson, 27 N. Y. 225. The 
award is only good as to matters properly submitted.—Car- 
son v. Carson, 1 Met. (Ky.) 484; Fulton v. Wiley, 32 Vermont, 
762; Griffin v. Hadley, 8 Jones’ Law, 82; Cook v. Carpen- 
ter, 34 Vt. 121; Reynolds v. Reynolds, 15 Ala. 403; Briggs v. 
Smith, 20 Barbour (N. Y.) 409; 9 Foster (N. H.) 405. 





O'NEAL & O’NeEat, and R. O. Pickett, contia.—All reason- 
able presumptions are made in favor of awards; and if by 
the application of these principles an award can be brought 
within the submission, and is in other respects unexception- 
able, it will be sustained.— Tunkersly v. Richardson, 2 Stew. 
130; Byrd v. Odum, 9 Ala. 755; Reynolds v. Reynolds, 15 
Ala. 598; King v. Jemison, 33 Ala. 508. It is clear, on the 
face of the award, that the matters submitted were determined. 
The arbitration was properly pleaded in the bar.—1 Chitty’s 
Pl. §§ 407-417. The award having determined the matters 
in controversy between the parties, was properly admitted in 
evidence. Under the pleadings, the award was properly in 
evidence, it matters not whether it was made under the 
statute, or at common law. The defendant was properly 
allowed to avail himself of it as a defense and bar to the 
action.— Wc Alpine v. May, 1 Stew. 520; Willingham v. Harrell, 
36 Ala. 586; Burns v. Hindman, 7 Ala. 533. 


BRICKELL, C. J.—The appellant commenced suit against 
the appellee, by attachment, for the recovery of the rent of 
land. Toa complaint claiming eight hundred and eighty 
dollars, as due January Ist, 1872, for the rent of land for 
1871, the appellee pleaded in short by consent, “arbitrated 
and settled by award, and award performed.’ On this plea 
atrial was had. To sustain it, the appellee offered in evi- 
dence a submission in writing, executed by him and appel- 
lant, reciting the suing oat of the attachment, returnable to 
the next term of the circuit court of Lauderdale county, “ for 
the sum of eight hundred and eighty dollars for rent due for 
the year 1871,” and the levy of the attachment, and that 
“both parties are anxious and willing to settle all matters of 
difference growing out of said suit.” The submission further 
recites the agreement of the parties “to submit said matter 
to three arbitrators, one to be selected by each party, and the 
two arbitrators, so selected, to choose the third, whose 
decision when rendered shall be entered up as the judgment 
of the court, and shall be a final settlement of all matters of 
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difference between the parties growing out of said suit.” 
Also an award in the words following: “ We, the arbitrators, 
have agreed to allow J. R. Burns for said rent the sum of 
three hundred and twenty-one dollars, and twenty-five dollars 
as crib logs and old fence as damages. We also allow 
Samuel Hendrix the sum of ($300) three hundred dollars for 
improvements put on the land in dispute, leaving a balance 
of ($46) forty-six dollars in favor of J. R. Burns, each pay- 
ing the costs of the attachment. All attachments levied 
heretofore to be null and void.” It was also shown the par- 
ties met the arbitrators at the time and place appointed by 
them, and made written sworn statements of their respective 
claims, in the presence of each other. The one claimed rent 
of land—the other, for improvements made upon the land, on 
a supposed, but unexecuted sale. After the statements had 
been made, one of the arbitrators privately asked the ap- 
pellee’ whether the contract of sale, and the contract of rent- 
ing, were both to be considered in the arbitration, and he 
said they were, and the award was made in reference to 
both, allowing for the improvements. To the admission of 
the submission and award as evidence, appellant objected, 
but his objection was overruled and an exception taken. He 
then moved the exclusion of the submission and award as 
evidence, because the award did not conform to the submis- 
sion, but the motion was overruled, and an exception taken. 
The matter of the exceptions are the only errors now 
assigned. 

The only material inquiry is, whether it appears the 
award does not conform to the submission—whether the 
arbitrators have exceeded their authority, and rendered an 
award on matters not submitted to them, or have so far 
neglected to consider and determine the matters which were 
submitted, that the award cannot be regarded as embracing 
and adjusting them. It is evident, the controversy between 
the parties, was, as to the liability of the appellee to the 
appellant, for rent; and the right of the appellee to set-off 
against, or recoup from such liability, a demand he preferred 
for improvements made on the rented premises; and the 
amounts of these several claims. Whatever may have been 
the ancient rule, awards are now liberally construed—no in- 
tendments are made against them, and if the contrary does not 
appear, they are presumed to have been made, “of and upon 
the premises,” of all that is referred.—Strong v. Beroujon, 18 
Ala. 168; Watson on Arbitration, 111. The adjustment of 
controversies, whether they have or not assumed the form of 
pending suits, by arbitration, has always been much favored 
by legislation and judicial decisions in this State. The 
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award is construed with great liberality, and every reasonable 
intendment is made to support it.—DByrd v. Odem, 9 Ala. 
755 ; Reynolds v. Reynolds, 15 Ala. 398. <A fair and just con- 
struction of the award rendered in this case, is, that the 
arbitrators ascertained the appellant was entitled to three 
hundred and twenty-one dollars for the rent of the premises, 
and the twenty-five dollars as the value of crib logs, and 
such of the old fence as appellee had used in making im- 
provements for which he claimed compensation; that the 
appellee had made improvements on the premises of the 
value of three hundred dollars, for which he was entitled to 
compensation, and deducting this sum from the sum to 
which it was ascertained the appellant was entitled, left a 
balance due him of forty-six dollars, which was awarded to 
him. The matter involved in the suit between the parties, 
was the rent and its amount, and the improvements made 
on the premises, their value, and the right of the appellee to 
set-off the value of such improvements against the rent. 
The award, clearly, fully and finally determines this matter, 
and this was the matter expressly referred. 

It is insisted, however, the arbitrators exceeded. their 
authority, in considering and determining upon a supposed, 
but unexecuted sale of the land. The award bears no 
evidence that any such matter was considered and deter- 
mined, and no such matter can be concluded by it. All that 
it determines and concludes, so far as is shown by it, when 
read in connection with the submission, is the matters of 
difference to which we have referred. If the arbitrators con- 
sidered the sale of the land, and that was extraneous to the 
matter submitted, and so affected the award as to vitiate it, 
these were facts to be shown by evidence, extrinsic to the 
award. Whether such facts were proved, it was the province 
of the jury to determine, under proper instructions from the 
court. The court could not determine them, and refuse to 
receive the award as evidence, or exclude it after it had been 
admitted. 

The award is also assailed because of the misconduct of 
one of the arbitrators. Such misconduct, if it existed, does 
not appear otherwise than by evidence separate from the 
award. It could not therefore furnish ground for an _objec- 
tion to the admissibility of the award, or for its exclusion, 
after having been admitted. Whether it was shown, was 
matter of fact for the jury under proper instructions from the 
court. 

The award not appearing on its face when read in con- 
nection with the submission, to have departed from the sub- 
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mission, but appearing to be in conformity to it, the circuit 
court did not err in overruling the objection to its admissi- 
bility as evidence on the motion for its exclusion. 

The judgment is affirmed. 


Baldwin v. Ashby. 
Action on Common Counts. 


1. Witness ; when competent.—One coutracting with an agent, and suing 
the principal alone on the contract, is competent to testify as to the terms of 
the contract, although the agent be then dead. The exception contained in 
§ 2704 R. C., has no application to such a case. 

2. Declarations of agent; what admissible against principal.—Declarations 
made by the agent, after the contract was made by him, are admissible against 
his principal, where the agency still continued, and the declarations formed 
part of a conversation between the parties, mutually explanatory of the con- 
tract just entered into, or formed part of the agent’s report to his principal. 

3. Exception; when unavailing.—A party objecting to the admission of such 
declarations should negative the existence of facts which authorize their 
admission ; failing in this, the exception will be unavailing. Error must be 
clearly shown to authorize a reversal. 


AppkEaL from the Cireuit Court of Mobile. 
Tried before Hon. Joun EL1iort. 
The opinion states the facts. 


Joun T. Taytor, for appellant. 
AtEx. McKinstry, contra. 


MANNING, J.—The steamboat Swan, belonging to appel- 
lant and one Crimmins, had been snagged and sunk 10 or 12 
miles from Mobile in water 8 or 10 feet deep; and they, with 
the aid of the crew of the vessel, and of the steamboat 
Warrior and her crew, employed and chartered by appellant 
for the purpose, at $40 a flor. had been some time engaged 
in endeavcring to raise the vessel. Not succeeding, defendant 
sent Crimmins to Mobile “to employ plaintiff (Ashby) or 
some other person engaged in that business to raise her.” 
And by the aid during four days, of Ashby and his divers, 
the vessel, worth $10,000 or $12,000, was raised, and towed 
to the city. 

This suit was brought by Ashby in the circuit court for 
his compensation for this service; and a judgment having 
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been rendered in his favor, defendant brought it by appeal 
to this court. 

1. Itis agreed that appellee, according to the contract 
made with him, was to be paid in the event of success, 
$500 00; and the first question we are called on to decide is, 
whether out of that Ashby should pay for the services ren- 
dered by the Warrior and her crew. He and other witnesses 
testified that the engigement on his part was “to go down 
and saw off the snag, patch the kole and see her (the vessel) 
to town, for $500 00,” and that this was all that he contracted 
to do. Appellant proved by a witness that the contract was 
made in his presence, and that Ashby contracted “to go 
down, saw off the snag, raise the boat and see her to the wharf 
in Mobile for $500 00.” | 

It is undisputed that the crew of the Swan in the employ- 
ment of the (smal and the Warrior and her crew, also 
in the employment of defendant under the charter, had been 
at work endeavoring to raise the Swan before Ashby was 
engaged, and that they were about her, and continued to 
work at her under the same employment and charter, when 
and after Ashby and his divers went to work. And appellant 
admits expressly in his bill of exceptions, that he did not 
claim the right to charge for the services rendered by him- 
self and the crew of the Swan—while it is not pretended that 
there was any express stipulation that Ashby should be 
charged with the expense of the crew of the Warrior or of 
that vessel, or that he employed them, any more than he 
employed appellant and the crew of the Swan. In this state 
of the case, we do not perceive that there is any conflict, in 
fact, between the testimony on behalf of the plaintiff, and 
that on behalf of defendant for the consideration of the jury. 

Unless the vessel was raised, Ashby could not “see her to 
town” or “to the wharf in Mobile ”—which is the same thing ; 
since a steamboat always goes to a wharf there. Nor could 
she be kept afloat without the hole was patched. The con- 
tract, according to the evidence on behalf of plaintiff, uncon- 
tradicted by that on behalf of defendant, was, that for his 
services as an expert and those of his divers in aid of the 
owners of the vessel and their employees in raising her, he, 
Ashby, was to be paid $500, contingent on the arrival of the 
vessel under his supervision, at Mobile. The opposite view 
would have made Ashby responsible to appellant for the 
assistance of the latter, and that of those in his employment 
from the time Ashby went to work, even though the vessel 
had never been raised and could not be, and Ashby should 
receive no compensation at all; which was certainly not the 
contract in evidence. The court, therefore, did not err in 
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refusing to let the account and evidence of the expenses paid 
by appellant for the Warrior and her crew be introduced in 
reduction of Ashby’s claim, or in giving the charge excepted 
to, or in refusing the charges asked for on behalf of defendant, 
and refused by the court. 

2. The exception to Ashby’s testifying concerning the 
agreement as made with Crimmins—Crimmins being dead— 
is not well taken. Crimmins was the agent of defendant 
Baldwin, who alone was the defendant in the cause, when 
the testimony was given. The suit was not one against the 
executor or administrator of Crimmins ; and the exception in 
§ 2704 of the Rev. Code, does not therefore apply. 

3. <A bill of exceptions must affirmatively : whatever 
is necessary to put the court below in error, before its rulings 
will be reversed in this court. It does not appear that the 
declarations of Crimmins, made after the contract with 
Ashby was made, and which were objected to, on behalf of 
appellant, were not made while Crimmins was still agent of 
appellant, and lawfully acting as such. The mere fact that 
they were uttered after the making of the contract, does not 
necessarily make them inadmissible as evidence. They may 
have been part of a conversation between him and Ashby 
properly had, and mutually explanatory of the contract they 
had just before entered into—or a part of Crimmins’ report 
of the agreement he had made to his principal Baldwin. 
We cannot presume that they were not, and therefore we 
cannot sustain the assignment of error predicated on the 
admission of them in evidence. 

The judgment is affirmed. 


MecCuan #. Tanner, Ex’r. 
Assumpsit. 


Revised Code, section 2061, construed.—Section 2061 of the Revised Code, 
which exempts from payment of debts, in favor of the widow and children, 
five hundred dollars’ worth of the decedent’s lands, when it can be set apart, 
or otherwise, that amount in money from the proceeds of a sale, confers on 
them no right to the use and occupation of any particular quantity or parcel 
of land, but gives them a mere right, by proper judicial proceedings, to clothe 
themselves with title to the prescribed quantity of land. Until this is done, 
they are not owners of the land, and can not maintain assumpsit for use and 


occupation prior to its being set apart to them. 


Apprau from Limestone Cireuit Court. 
Tried before Hon. W. B. Woop. 


The opinion states the case. 
VoL. Liv. 
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WALKER & JONES, for appellant. 
Luke Pryor, contra. 


BRICKELL, C. J.—The husband of the appellant, Sarah, 
died in 1866, seized and possessed of a tract of land, situ- 
ated in Limestone county, the county of his residence. His 
personal representative obtained from the court of probate 
an order to sell the said lands for the payment of debts. A 
sale was made under this order, at which the testator of the 
appellee became the purchaser, and entered into possession. 
Subsequently, the estate of appellant’s husband was reported 
and decreed insolvent. On a final settlement thereof, it 
proved solvent, because of the failure of creditors to file 
their claims within the time prescribed by law. After such 
settlement, the appellant, Sarah, made application to the 
court of probate for the allotment to her and her children of 
five hundred dollars’ worth of the lands so sold by the 
administrator and purchased by the testator of appellee, as 
exempt to her and her minor children, from the payment of 
debts under the statute.—R. C. § 2061. The court of pro- 
bate refused her application, but its judgment was reversed 
on appeal to this court, and she was declared entitled to the 
allotment.—McCuan v. Turrentine, 48 Ala. 68. On the 12th 
July, 1872, the entire tract of land was allotted and set apart 
to the appellants, the widow and minor children, as being 
exempt from sale for payment of debts. On the Ist Jan- 
uary, 1870, and on the Ist January, 1871, the testator of 
appellee received in money, as the rents of said lands, the 
sum of seventy-five dollars. The appellants sue in assump- 
sit for money had and received, to recover this money. The 
circuit court, at the request of the appellee, charged the jury 
the appellants were not entitled to recover. The correctness 
of this charge is the only matter assigned as error. 

The charge seems to us clearly correct. The statute does 
not absolutely exempt any particular tract, or, parcel, or 
quantity of land. Nor does the death of the husband or 
father, and the necessity of selling his real estate, vest in the 
widow or the minor children a right to the use or occupation 
of any particular parcel or quantity of land. The statute 
simply confers on them a right to five hundred dollars’ worth 
of land, to be laid off and set apart to them by commission- 
ers appointed by the court of probate; or, if the lands are 
incapable of division, so as to set apart to them five hundregl 
dollars’ worth, they are entitled to five hundred dollars 
of the proceeds of sale, from the personal representative. 
No right to any particular quantity or parcel of land, vests 
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in them until it is set off by metes and bounds, by commis- 
sioners appointed by the court of probate. Until then, their 
right is a mere right of action—a right, by judicial proceed- 
ing, to clothe themselves with the title to a quantity of land, 
not exceeding a certain value, to be set apart and allotted to 
them. When the land is so set apart and distinguished, and 
not sooner, they become its owners, entitled to its rents and 
profits. Until the allotment is made, it cannot be known 
whether their right is a right to land, or to money only— 
whether the lands may not be incapable of division, and 
they entitled only to five hundred dollars of the proceeds of 
sale. The right and title of the appellants to the lands 
accruing only on its allotment, their right to rents and profits 
would accrue at that time only. They have no claim, legal 
or equitable, to the rents received by the appellee’s testator, 
accruing from the lands prior to the allotment to appellants. 

The'circuit court did not err in its charge, and the judg- 
ment must be affirmed. 


Robinson wv. The State. 


Assault with Intent to Murder. 


1. Assault with intent to murder ; province of jury as to.—Unnecessary force 
or rudeness while ejecting defendant from the cars, may deprive an assault 
then made, upon a person engaged in putting him off, of its felonious char- 
acter ; but whether the provocation was adequate to that end, is for the jury 
to determine under the evidence, and a charge which withdraws that question 


from them, is properly refused. 
2. Verdict, form of; what sufficient —A verdict as follows: ‘* We, the jury, 


find guilty, as charged in the indictment,” returned by a jury, duly sworn and 
charged with the trial of a sole defendant for an assault with intent to murder, 
will authorize sentence for that offense, although the verdict does not expressly 


mention who is found guilty. 


AppraL from Circuit Court of Madison. 

Tried before Hon. Louis WYETH. 

The appellant was tried for and convicted of an assault 
with intent to murder, committed upon one Blount McCrary, 
under the following circumstances : 

Defendant was on a train, and, having no ticket, was 
ordered by the brakesman (Blount McCrary) to get off the 
thain. Upon the train slacking up, without waiting for it to 
stop, he jumped off, und when the “caboose” passed him, 
the conductor threw “some small article” at him, and, there- 
upon, he drew his pistol and fired at the brakesman, who 

VoL, LIV, 
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was on top of the cars, three times. This was all the evi- 
dence. The defendant requested the following charges: 
“Ist.. That if the jury believe from the evidence that the 
defendant was stricken after he was put off the car, before 
the shooting by him, that this was such a provocation as 
would reduce his offense, if any offense, to a misdemeanor, 
and that he can only be convicted of an assault.” “3d. 
That if the jury believe from the evidence that unnecessary 
force and rudeness were used in putting the defendant off 
the car, and after he was off, and before the shooting, that 
such unnecessary force and rudeness would constitute a 
provocation that would reduce the offense of the defendant 
to a misdemeanor.” Both of these charges were refused, 
and an exception taken to the refusal. The jury returned 


the following verdict: ‘We, the jury, find guilty, as charged ., - 


in the indictment;’ and upon this verdict, the court sen- 
tenced the defendant to two years’ hard labor for the county. 
The charges refused, and passing sentence upon the verdict, 
are now assigned as error. 


Davip P. Lewis, for appellant, cited Wharton on Homi- 
cide, 2d edition, § 398; Holmes v. Wood, 6 Mass. 1. 


Joun W. A. Sanrorp, Attorney General, contra. 


MANNING, J.—The fault in the two charges requested 
by the defendant and refused by the court, upon which 
errors are assigned, was, that, instead of instructing the jury 
that they should consider the evidence concerning provoca- 
tion of the defendant, for the purpose of determining 
whether the shooting by him was not done in heat of blood, 
without malice aforethought, and whether the offense was 
not thereby reduced to a misdemeanor, they are so framed 
as to make the court decide and instruct the jury that the 
provocation, if proved, did have that effect. No matter 
what the rudeness of the conductor toward defendant may 
have been, if the evidence showed that the latter was actu- 
ated by malice or revenge for being put off a train, where he 
had no right to be, in shooting at another person, a brakes- 
man, and not by the conductor’s supposed maltreatment of 
him after he was put off, the provocation would not reduce 
the offense to one of less criminality. The instructions 
requested were, therefore, properly refused. 

The only other error assigned is that the judgment and 
sentence are not founded on a sufficient verdict. The record 
recites that on the 25th day of July, a day of the term of 
the court, came the solicitor, who prosecuted for the State, 
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and came also the defendant, in his own proper person, as 
well as by attorney, and that being put at the bar, and hear- 
ing the bill of indictment in this cause read to him, he 
pleaded not guilty thereto, whereupon a jury came, to-wit, 
&e., “who, being duly elected, empanneled, sworn and 
charged according to law, upon their oaths do say: ‘We, the 
jury, find guilty, as charged in the indictment; ” who was 
found guilty not being expressly mentioned. 

The jury being sworn according to law, were under oath 
well and truly to try the issue joined, and a true verdict to render 
according to the evidence. The issue was whether or not the 
defendant was guilty; to which the jury, under their oath, 
responded, “guilty, as charged in the indictment.” 

It is not at all uncommon for juries, in open court, in 
criminal causes, when asked what their verdict is, if it be 
against defendant, to answer orally, through their foreman, 
“suilty ;’ and this is received as sufficient. It does not be- 
come less so by being written down and read out, instead of 
being merely spoken, and the addition to it of the words, 
“as charged in the indictment,” prevents any misunderstand- 
ing of it, or ambiguity. 

It is matter of regret that, through inattention of those 
whose duty of supervision should prevent it, little defects in 
the records, like the one last considered, are so often pre- 
sented, to be taken advantage of upon appeals to this court, 
increasing the costs ‘to parties, and sometimes protracting ‘ 
the punishment of defendants. 

The judgment of the court below is affirmed, and must be 
executed according to law. 


Davis v. The State. 
Indictment for Burglary. 


1. Burglary ; indictment for ; when insnfficient.-—-An indictment for burglary 
under § 3695 of the Revised Code, which charges the offense merely in the 
general language of the statute, not setting out the ‘valuable things” on 
deposit, or averring their value, is bad. _ 

2. Same, rule as to, ownership of property.—The ownership of the building 
burglariofsly entered, should not be laid in the partnership, by its firm name 
merely ; but the names of the individuals composing the partnership should 
be stated. 

3. Oath to jury; what recital of, sufficient.—It is sufficient, if the judgment 
entry shows that the jury were duly empanneled, sworn, and charged ; but 

Vou. Liv. 
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where it purports to set out, or recite the oath administered, the judgment 
must be reversed, unless a substantial compliance with the statute (§ 4092 
Revised Code) is shown. 


AppEAL from Circuit Court of Greene. 

Tried before Hon. Luruer R. Sar. 

The appellant was tried and convicted on an indictment, 
which charged that he “broke into and entered the shop, 
store, warehouse, or other building of Messrs. Lamb, Blair 
& Co., in which goods, merchandise or other valuable things 
were kept for use, sale or deposit, with intent to steal,” &e. 
He moved in arrest of judgment, on the ground that the 
ownership was not properly laid in the indictment. The 
court overruled the motion, and sentenced the prisoner to 
four years imprisonment in the penitentiary. The minute 
entry of the trial, after reciting the plea of the prisoner, «c., 
concludes: “Whereupon came a jury of twelve good and 
lawful men, to-wit: Charles Coleman and eleven others, duly 
-empanneled, sworn and charged well and to try, do say on 
their oaths that they find the defendant, John Davis, guilty 
as charged,” &e. 


SnrpEcor & CockRELL, and McQurEen & Heap, for appel- 
lant.—The ownership of the property was not correctly laid 
in the indictment according to the rules of common law, and 
the statutes have not abrogated or modified the common law 
rule on this subject.—Beal v. State, 53 Ala. 


Joun W. A. Sanrorp, Attorney General, conti;a.—The own- 
ership was rightly laid in the firm name, as it is the only 
name by which the partnership is known. The ownership 
is laid merely to identify the building.— Webb v. T'he State, 
52 Ala. 422. 


STONE, J.—The indictment in this case is bad, because 
it does not specify the article or articles which constitute the 
“other valuable things,” and does not aver that they ave val- 
uable. In this respect, it is not enough to follow the language 
of the statute—See Hicks v. State, at present term, and 
authorities cited. 

We think, also, that the description, in the indictment, of 
the ownership of the shop, store, &c., in which the goods, 
merchandise, &c., were kept, should be specified with more 
particularity. The names of the persons composing the firm 
should be set out, that it may distinctly appear that the 
defendant is not one of them.—Deale v. State, 53 Ala. 
460. 
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There is also an error in the recital of the oath adminis- 
tered to the jury. It contains too much or too little. If the 
judgment entry had affirmed only that the jury were duly 
empanneled, sworn and charged, this would have been sut- 
ficient. When, however, the entry purports to set out the 
oath that was administered, it must conform substantially to 
the form given in section 4092 Revised Code.—See Smith v. 
State, 53 Ala. 486. Errors of this kind occur so fre- 
quently, that more care should be exercised to prevent them. 

Judgment of the circuit court reversed and cause remanded. 
Let the prisoner remain in custody until discharged by due 
course of law. 


Schiffer et als. v. Tarver et al. 
Bill in Equity to Foreclose Mortgage, ce. 


Evidence ; what not considered.—-On appeal from a decree in chancery, this 
court will disregard depositions contained in the record, unless they are set 
down in the note of testimony, as required by the 74th rule of chancery prac- 
tice. 


APPEAL from Chancery Court of Barbour. 
Heard before Hon. B. B. McCraw. 
The point decided is sufficiently stated in the opinion. 


Burorp & Dent, for appellant. 
Seats & Woop, contra. 


MANNING, J.—Appellants were complainants below, and 
the cause, according to the recital in the decree, was sub- 
mitted to the chancellor for his decision on “the pleadings 
and proof,” on consideration whereof the bill was dismissed. 

There are several depositions in the record that were taken 
in the cause, but it does not appear that they were submitted 
to the chancellor as evidence. There is no note of evidence 
in the record, and the counsel for appellee insist that accord- 
ing to the 74th of “The Rules of Chancery Practice,” any 
testimony not offered as it directs, “and noted by the regis- 
ter on the minutes, must not be considered as any part of 
the record, nor be considered by the chancellor.” —Revised 


‘ Code, p. 833. 


VoL. LIV. 
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This is the express provision of the rule referred to, and 
as averments necessary to support the equity of the bill are 
denied by the answers under oath, the decree of the chan- 
cellor must be affirmed. 

The examination I have made of the depositions in the 
record inclines me to the opinion that they would have com- 
pelled us to the same conclusion if they had been considered 
as evidence in the cause. 


Paulhaus & Paul wv. Leber. 
Suit by Attachment. 


1. Amendmeut ; when properly allowed.—A justice of the peace may properly 
allow the affidavit for the attachment to be amended, so as to show that the 
affiant was the agent and attorney of the plaintiff. The omission, if a defect, 
is an omission of form rather than of substance. 

2. Attachment, defects in affidavit for ; how cured.—Defects in an affidavit for 
attachment, or in the attachment sued out before a justice of the peace, by 
the express provisions of our statutes, are cured on appeal or certiorari. When 
a partnership is plaintiff in attachment, the justice should always require the 
name of the individual composing it to be stated, but the failure to do sq is a 
mere irregularity, cured by appeal. 

3. Same; irregularities in, what not noticed on appeal.—On appeal to the cir- 
cuit court, the case must be tried de novo on the merits, the cause being 
regarded as introduced by the appeal, behind which the court will not look for 
irregularities occurring before the justice. 


ApPEAL from Circuit Court of Barbour. 

Tried before Hon. J. McCaLes WILEY. 

Appellants commenced this suit in their firm name merely, 
by attachment before a justice of the peace. The appellee 
moved to quash the attachment, because the affidavit failed 
to show in what capacity the person making the affidavit 
acted, or what connection or interest the affiant had in the 
case. The justice’s court permitted the affidavit to be amended 
so as to show that the affiant was the agent and attorney of 
the plaintiffs. After final judgment in the justice’s court, the 
appellee took the case by appeal to the circuit court, and 
there moved. to quash the attachment: “1. Because the 
name of the persons composing the partnership no where 
appears in the attachment, writ or affidavit. 2. Because A. 
H. Merrill, who made the affidavit, was not a person who was 
authorized by law to do so, as he is not the plaintiff, and 
does not describe himself as their agent or attorney. 3. 
Because there is no plaintiff in the case.” 
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The circuit court sustained the motion, and quashed the 
attachment. Appellants excepted, and bring the case here 
by appeal. 


A. H. Merrity, and Woop & RoquEmorg, for appellant.— 
In all suits before a justice of the peace, a firm can sue by 
its firm name, as the same strictness in pleading is not 
required in these inferior courts.—Stockdale v. Riddle & Co., 
22 Ala. 678; Snow & Co. v. Ray, 2 Ala. 344. When the case 
reached the circuit court, the affidavit was regular on its 
face, and could not be attacked by motion.—F’ree v. Howard, 
adm’r, 44 Ala. 195; Airman c Rosser v. Patton, 19 Ala. 32. 
Any defect in the form of the affidavit can be amended.—R. 
C., section 2990. 


G. L. ComEr, contra.—The names of the partners should 
always be set out, and a suit cannot be maintained in the 
name of the partnership, unless it is a corporation, unless 
the names of the individuals composing it are set out.— Reid 
& Co. v. McLeod, 20 Ala. 576. 

The amendment was matter of substance, and not of form, 
and should not have been allowed. Motion to quash was 
properly made.—Calhoun v. Cozens, 3 Ala. 21; Cockrell v. 
McCraw, 83 Ala. 526; Hall & Curry v. Brazleton, 44 Ala. 406. 


BRICKELL, C. J.—The justice of the peace properly 
allowed the affidavit for the attachment to be amended, so 
as to show the affiant was the agent or the attorney of the 
plaintiff in the writ. If the affidavit was defective as orig- 
inally made, the defect was rather of form than of substance. 
R. C. § 2990. 

On appeal or certiorari from the judgment of a justice of 
the peace, to the circuit court, the statute expressly requires 
the cause to be tried “according to equity and justice, with- 
out regard to any defect in the summons or other proceed- 
ings before the justice.”—R. C. § 2772. Defects in an afli- 
davit for attachment, or in the attachment sued out before a 
justice, are on appeal cured by the statute.—Clough v. John- 
son, 9 Ala. 425; Perry v. Hurt, Corbin & Atkins, present 
term. No objection can be taken in the circuit court, on 
appeal, because the original process before the justice is sued 
out in the firm name of a partnership, not reciting the indi- 
vidual names of the several partners.—Condry v. Henley, 
48. &P.9; Snow v. Ray d& Co.,2 Ala. 344; Ortez v. Jewett, 
23 Ala. 662; Couch v. Robinson, 32 Ala. 633. The process 
— be more regular if it recited the individual names of 

OL. LIV. 
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‘the several partners, and the justice should always require 
them to be stated, but “this and all irregularities which 
embarrass a trial on the merits before the circuit court, the 
statute was intended to cure. Its object is a trial de novo 
in the circuit court on the merits, regarding the cause as 
introduced there by the appeal, and not looking behind it to 
irregularities occurring before the justice.” 

The circuit court erred in sustaining the motion to quash 
the attachment, and its judgment is reversed and the cause 
remanded. 


Battle v. The State. 
\ 
Indictment for Arson. 


1. Grand jury ; objections to, when too lute —Irregularities in the formation 
of the grand jury which found the indictment, can not be objected to after 
plea and verdict, and can not be made the basis for arrest of judgment. 

2. Foreman, oath of, presumption as to—Where the record recites that the 
foreman was appointed by the court, and it was ‘‘ ordered that he be sworn as 
foreman of said grand jury, which is accordingly done, and the other persons 
aforesaid are also sworn as jurors as aforesaid,” it must be presumed in the 
absence of plea in abatement, sustained by proof, that the proper oath was 
administered. 

3. Grand jury, order for summoning ; what sufficient—A recital in the record 
that ‘‘it appearing to the court that no persons have been summoned for 
grand jurors for this term of the court, it is therefore ordered that the sheriff 
forthwith summon,” &c., sufficiently shows that the order was made ‘‘in con- 
sequence of some neglect on the part of the judge of probate, sheriff,” &c. 

4. Juror, objection to, when too late. —An objection to a juror, on the ground 
that he was a member of the grand jury which found the indictment, comes 
too late after the priscner has accepted him; nor can the fact that one of 
the jurors rendering the verdict was a member of the grand jury which found 
the indictment, be made matter upon which to arrest judgment. 


AppEAL from Cireuit Court of Madison. 
Tried before Hon. Louis WYEtH. 
The case is sufficiently stated in the opinion. 


D. D. SHELBY, for appellant. 


Jno. W. A. Sanrorp, Attorney General, contra. 
’ a 


MANNING, J.—Appellant having been convicted of arson 
in the court below, moved in arrest of judgment for reasons 
set forth. The first three of these relate to the proceedings 
by which the grand jury was constituted. But these objec- 


























94 SUPREME COURT [Dec. Term, 


[Battle v. The State. ] 


tions, even if some irregularities had intervened therein, 
come too late after a plea of not guilty and verdict.—S/ate v. 
Clarkson, 3 Ala. R. 378; Russell v. State, 33 id. 366; Horton 
v. State, 47 id. 58. 

The record, however, shows that the foreman of the grand 
jury was appointed by the court; that it ordered that he “be 
sworn as foreman of said grand jury, which is accordingly 
done, and the other jurors aforesaid are also duly sworn as 
jurors aforesaid.” It must be intended that the oath was 
administered according to law, unless the contrary be averred 
by plea in abatement. 

The record reciting that “it appearing to the court that 
no persons have been summoned for grand jurors for this 
term of this court, it is therefore ordered by the court that 
the sheriff forthwith summon,” &c., sufficiently shows the 
exigency which justified the summoning of a grand jury, 
without reciting that it was the “consequence of some neg- 
lect on the part of judge of probate, sheriff, or clerk of the 
circuit court,” &c. Such neglect of one or more of those 
officers is necessarily inferred from the fact set forth in the 
record. 

It sufficiently appears that the indictment alleges that the 
house burned, with the property therein contained, was “of” 
the value mentioned, and this ground for the arrest of the 
judgment is not well assigned. 

The objection to Archer B. James as a juror on the ground 
that he was one of the grand jury by which the indictment 
had been found, would have been good if it had been duly 
taken. But the objection comes too late after trial. The 
records of the court contained a list of the grand jurors, 
which was accessible to appellant or his counsel; and it will 
not do to allow an individual who is indicted for crime, and 
who has an opportunity to know whether or not persons pro- 

osed as jurors upon his trial were of the panel of grand 
jurors that found the indictment against him, to be entitled 
to make the fact that such person was a member of both of 
the juries, a reason for the arrest of judgment after a con- 
viction, if no objection was made to such juror when put 
upon the prisoner. 

If available at all—and in certain cases no doubt it would 
be—the objection should be made the ground of a motion 


for a new trial. . 
The judgment of the court below must be affirmed. 


VoL. LIV. 
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Ex parte Heflin. 
Application for Certiorari, Mandamus or other Remedial Writ. 


1. Corporation; what sufficiently shows proceeding in the name of.—A petition 
for rehearing will not be treated as the petition of the president of s corpora- 
tion, merely becanse it is stated in the affidavit, that the person verifying it, is 
the acting president of the corporation, and the petition begins with the 
statement, ‘that tle undersigned, F. P. R., respectfully represents that he is 
president of the R. M. M. & L. Company,” when all its averments relate solely 
tu grievances suffered by the corporation, a judgment against which, is prayed 

- to be set aside, &e. 

2. Rehearing under statute; when should be granted.—Where a meritorious 
defense is shown, a rehearing, under the statute, should be granted, if it 
appears that the defendant, a corporation, had duly filed pleas to the merits, 
and its president remained in attendance upon the court, until the presiding 
judge announced, that after disposing of the case on trial, all other litigated 
cases would be continued for the term ; whereupon the president left for his 
home, some distance in the country, and shortly atterwards, the case was called 
up, in his absence, and judgment by default taken, as though it was not 
litigated. This shows both “surprise” and ‘ mistake,” without fault on the 
part of petitioner, which prevented the making of defense. 


Tars was an application for certiorari, mandamus, or other 
remedial writ, to vacate and quash certain proceedings, 
before the judge of the tenth judicial circuit (Hon. Jon 
HENDERSON, ) wherein, on petition, under the statute for 
rehearirg, a supersedeas, dc., was granted in the case of 
Heflin v. The Rock Mills Manufacturing & Lumber Company. 


The petition commences as follows: “The undersigned, 
Fountain P. Randle, a citizen of Randolph county, in said 
State, respectfully represents unto your Honor that he is 
president of the Rock Mills Manufacturing and Lumber 
Company, and that the business place of said company is in 
Randolph county.” The petition then shows that Heflin 
commenced suit, returnable to the last term of the circuit 
court, against the company for services alleged in the com- 
plaint to have been rendered, as attorney, to the company at 
its request. The company duly filed its plea to the merits, 
and its president was in attendance upon the court, until 
the court decided to take up the case of Amos v. Jenkins, 
when the presiding judge announced that all other litigated 
cases on the civil docket would stand continued, and there- 
upon “on account of said announcement, your petitioner 
left court and went to his home some eighteen miles away, 
under the firm belief that the cause of Heflin v. The Rock 
Mills Manufacturing and Lumber Company, would be, or was 
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continued, under the announcement made by your Honor 
that all litigated cases would stand continued.” Afterwards, 
Heflin called up the case, took judgment by default, with a 
writ of inquiry, which was then executed, and judgment ren- 
dered accordingly. 

The petition denies that Heflin ever rendered any services 
to the company at its request, or at the instance a any one 
authorized to bind it, and states that in fact the services 
were not rendered to the company at all, but to one Stephens 
(since deceased,) who employed Heflin, under the following 
circumstances: Stephens sold some lands to the Rock Mills 
Manufacturing and Lumber Company, and “gave a war- 
rantee deed.” Reeves and others brought suit in equity to 
recover the lands, and for account of rents, &c., and Stephens 
undertook to defend for the company. The petition con- 
tained affidavits from the wife of Stephens and one Shear- 
man, as to the truth of its statements in this regard. 

After showing that petitioner was greatly surprised, &c., 
the petition concludes: “ He therefore prays your Honor to 
grant to the Rock Mills Manufacturing and Lumber Com- 

any a rehearing, and that your Honor cause a supersedeas to 
issue,” and to “grant him as president of the Rock Mills 
Manufacturing and Lumber Company, such other and 
further relief as he may be entitled to,” &e. 

The petition is sworn to by Fountain P. Randle, who is 
stated in the affidavit to be acting president of the Rock 
Mills Manufacturing and Lumber Company, who swears 
“that the facts set forth in the foregoing petition, when — 
stated of his own knowledge are true, and when stated on 
information and belief, he believes them to be true.” 

Heflin having been served with notice, appeared before 
the circuit judge at Chambers, and “moved said judge to 
reject the petition and refuse to grant its prayer.” Ist. Be- 
cause the petition is not in the name of the defendant in the 
judgment. 2d. Because it is the petition of one Fountain 
P. Randle, who describes himself as the president of the 
Rock Mills Manufacturing and Lumber Company, 3d. 
Because the affidavit does not set forth that the “statements 
set forth,” &c., are true, &c., but only that the “facts” are 
true. 4th. Because it does not appear from the petition, 
that the defendant in the judgment had summoned any wit- 
nesses, or made preparation to defend said suit. 5th. 
Because the petition does not show that Randle was presi- 
dent of the corporation, when the matters detailed in the 
petition occurred. ; 

The circuit judge overruled the motion, and Heflin asked 
leave to demur on the grounds above set forth, which the 


Vou. Liv. 
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court refused, and Heflin excepted ; and thereupon the circuit 
judge made an order of supersedeas, &c. Heflin reserved a 
bill of exceptions showing the foregoing facts, and upon it, 
bases his present application to this court. 


Joun T. HEF.iy, pro se—The proceedings on rehearing 
constitute a suit, and the rules determining who are proper 
parties in suits, must determine who are proper parties here. 
Shearer v. Boyd, 10 Ala. 279; Edwards v. Lewis, 16 Ala. 813. 
The judgment being against the corporation the supersedeas 
and petition for rehearing should be in the name of the cov- 
poration. The petition is filed in the name of the president, 
and the corporation is not a party to it—Jaurey v. Motz, 4 
Iredell (Equity) 195; Brown’s Parties to Actions, 155 (45 
Law Library, £15) ; Powlkes v. Mem phis &: Charleston Rail Road 
Company, 38 Ala. 310. The granting of the swpersedeas being 
without authority, mandamus is the remedy.— Lx parte North, 


49 Ala. 385; Fuller v. Boggs, 49 Ala. 127. 


Smith & Smiru, contra.—The proceeding is in its nature 
equitable, and the same strictness of pleading is not requisite 
as in cases at law proper. The petition asks a rehearing in 
the case against the corporation ; the president asks no relief 
for himself. He states no facts on which he could ask any- 
thing individually. The corporation itself can not be “sur- 
prised,” neither can it make affidavit. Its officers can alone 
act for it, and they may be “surprised,” and can make oath. 
The affidavit to the petition could only have been made by 
some officer of the corporation, and it plainly shows that it 
is the corporation which is seeking relief. The statute does 
not require that the defendant should be the petitioner.—R. 
C. $$ 2814-15. 


STONE. J.—When this cause first come before us, we 
thought the petition was insufficient ; and, for that reason, 
we awarded a mandamus nisi. The point argued before us 
is, that the petition is not filed in the name of the defendant 
to the judgment. We now think this point not well takea. 
The petition sets forth that a judgment was recovered by 
John T. Heflin against the Rock Mills Manufacturing and 
Lumber Company, which is a corporation. Corporations 
can not make oaths. Hence, whenever it becomes neces- 
sary, in judicial proceedings by or against corporations, for 
affidavits to be made to pleadings or otherwise, some officer 
of the corporation, or some agent cognizant of the facts, must 
necessarily make the affidavit. To hold otherwise would 

(8) 
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greatly embarrass corporations in the conduct of litigation. 
Griffin v. State Bank, 17 Ala. 258; Br. Bank v. Coleman, 20 
Ala. 140. The first sentence of the petition, it is true, sets 
forth that Fountain P. Randle is president of the Rock Mills 
Manufacturing and Lumber Company. It does no more. 
Randle verified the petition. This he should have done. 
All the averments of the petition set forth grievances done 
to and suffered by the corporation; and the prayer is that 
the circuit judge “grant to the Rock Mills Manufacturing 
and Lumber Company a rehearing,” &c. We hold the peti- 
tion sufficient. 

The averments of fact in the petition were not controverted 
before the circuit judge. Prima /acie they are suflicient to 
authorize a rehearing under sections 2814-15 of the Revised 
Code. If true, the defendant in the cireuit court had a 
defense to the action, which it was prevented from making 
both'by surprise and mistake, and without fault on its part. 
The presiding judge had announced from the bench, that no 
other litigated cause would be tried during the term. This 
case was litigated; for a plea to the merits had been filed in 
the cause. The agent and attorney of the defendant were 
justified in leaving the court under this announcement, and 
did not thereby incur any imputation of fault or neglect. 
The surprise and mistake are shown in the fact, that 
although the judge had announced that no other litigated 
cause would be tried, and thereby induced the agent and 
attorney to leave the court; and although there was filed in 
the cause a plea to the merits, in bar of the whole action ; 
yet, by mistake, as we suppose, both the counsel for plaintiff 
and the court proceeded to try the cause as undefended ; 
and a judgment was rendered against the defendant by 
default. Had it been known that such plea was on file, the 
court, after the announcement previously made, would not 
have felt authorized to take up the cause for trial; and cer- 
tainly would not have rendered judgment by default, when a 
material issue had been formed.— JVoosley v. M. d& C. L—ail- 
voad, 28 Ala. 5386; Rhodes v. McFarland, 43 Ala. 95; Thomas 
v. Brown, 1 Stew. 412; Crow v. Decatur Bank, 5 Ala. 249. 

We can not anticipate what will, or should be the disposi- 
tion of the application for a rehearing, if the averments of 
the petition be controverted under the last clause of section 
2815 Revised Code. 

The writ of mandamus is refused, and the rule heretofore 
granted discharged, at the eosts of said John 'T. Heflin. 

VoL. Liv. 
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Holly «. Flournoy, Trustee. 
Detinue jor Horse. 


1. Substitution, order allowing ; when cannot-be revised.—Where the action of 
the court, in allowing the substitution of a complaint is sought to be revised, 
the facts should be made matter of record, and objection made at the time the 
substitution is allowed. 

2. Sume; what not sufficient to show.—An affidavit found in the record, not 
shown to have been brought to the notice of the court, or acted on by it, is 
not sufficient to authorize an appellate court to hold that there was a substitu- 
tion, and the aftidavit the only evidence on which it was allowed. 

3. Complaint ; when sufficient.—A complaint which shows that the plaintiff, 
as trustee of a married woman, claims in specie a horse, which it is averred 
the defendant detains from him, is not bad on demurrer for an insufficient 
statement of the cause of action, nor liable to the objection that it shows that 
the married woman should have sued in her own name. 

4. Declarations by the husband; when inadmissible. —Declarations by the hus- 
band, in regard to the ownership of property, which he had transferred to a 
trustee for the benefit of his wite, in satisfaction of certain of her moneys and 
property which he had converted, are not admissible evidence against the 
trustee, when it is not shown that such declarations were made prior to the 
execution of the deed, under which the trustee claims. 

5. Record from sister State; when inadmissible.-A record of judicial pro- 
ceedings had in a sister State, rot certified by the Judge of the court in which 
the proceedings were had, in conformity to the act of congress, is not properly 
authenticated, and is inadmissible as evidence in the courts of this State. 

6. Transferee of hushind, when takes subject to equity of wife.—Where the 
husband invests the corpus of the wife’s statutory estate in the purchase of 
property, taking the title in his own name, the wife has the equity of every 
other cestui que trust to pursue the funds, and either take the property or charge 
it with the payment of the money used in the purchase. This is a mere equi- 
table right, and until it is asserted, the legal title remains in the husband, who 
may transfer it, and his transferee, if not a bona fide purchaser, takes 1t subject 
to the wife’s equity. 

7. Statute requiring wife to sue alone; what not applicable to.—The statute 
requiring the wife to sue alone at law, where the suit relates to the corpus of 
her statutory estate, has no application to the equities of the wife, nor toa 
separate estate created by deed. ; 

8. Detinne; what measure of damages in.—In detinue, as in trover, the jury 
may assess the highest value of the property, at any time between the com- 
mencement of the suit and the trial, but they are not bound to do so; and a 
charge that they are thus bound is erroneous. Where, however, it clearly 
appears that the jury have not assessed the highest value warranted by the 
evidence, such a charge is not ground for reversal. 

9. Charge to jury, when properly refused. —-A charge asked in reference to the 
weight to be accorded the testimony of a witness discredited, when it does not 
appear that any witness has been discredited, is abstract, and properly 


refused. 


Appr from Cireuit Court of Covington. 

Tried before Hon. Pumermon O. HARPER. i 

The complaint in this case was as follows: “The plaintiff, 
as trustee of Frances Watson, a married woman, claims of 
the defendant the following personal property, to-wit: One 
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bay horse, of the value of two hundred dollars, for the use 
and hire thereof from the first day of January, 1870, which 
property, when recovered, will be assets in his hands, belong- 
ing to the estate of the said Frances Watson.” An affidavit 
setting forth that the original summons and complaint had 
been lost, and that the one now proposed to be substituted 
was similar to the one lost, appears in the transcript, but no 
action on the affidavit is disclosed, or that it was filed or in 
any manner brought to the notice of the court. 

The bill of exceptions recites, the defendant interposed a 
demurrer to the complaint on the following grounds: Ist. 
“Because said complaint shows on its face that the property 
sued for is the separate estate of Frances Watson, the plain- 
tiff in the case, and that the said suit should have been 
brought in her own individual name. 2d. That the said 
complaint is ambiguous and uncertain, and bad for want of 
certainty of interest. 3d. That the complaint does not aver 
that the property sued for is the property of the plaintiff, 
Frances Watson.” 

This demurrer was overruled, and defendant excepted. 
Plaintiff then offered one Ezekiel Watson, who testified that 
he was the husband of Frances Watson; that “in 1853 he 
received from her guardian certain money belonging to his 
wife, which he invested in lands and eattle,- and that the 
horse in question was the progeny of one purchase with his 
wife’s money. He testified that the horse had been sold as 
his property, under a levy in Florida, and that defendant 
bought the horse at such sale; that he told those who were 
then present that the horse was his wife’s, and at the same 
time exhibited a deed from himself to his wife. He also 
testified that the horse was worth about two hundred and 
fifty dollars, and that it was one of the horses mentioned in 
the deed. Witness was asked on cross-examination “if he 
did not, at the time the horse was sold under the attachment 
in Florida, and at the time the defendant bought him, point 
him out as his property, and tell the defendant to buy him— 
he was good property.” Plaintiff objected to this question, 
and the court, against the exception of the defendant, sus- 
tained the objection. 

The plaintiff then offered the deed from Watson to Flour- 
noy, as trustee. The defendant objected to the introduction 
of the deed, on the ground that it purported to be a contract 
between husband and wife, and that it was irrelevant and 
illegal. The court overruled the objection, and allowed the 
deed to go to the jury, to which defendant excepted. 

Defendant then offered a transcript from the county court 


of Santa Rosa county, Florida, which was certified by the 
Vou. LIv. 
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clerk of the court, under a state seal, but the certificate of 
the judge of the court was omitted. 

To the introduction of this deed plaintiff objected, on the 
ground that it was not authenticated as required by the acts 
of congress. This objection was sustained, and the tran- 
script excluded, to which defendant excepted. . 

Plaintiff then requested the following charges in writing : 
“That if the jury believe from the evidence that this is one 
of the horses that was in possession of E. Watson at the 
time he executed the deed to plaintiff, and that the horse 
was in the possession of the defendant at the time of the 
institution of this suit, and that plaintiff had not parted with 
his title, then the plaintiff is entitled to recover the highest 
value of the horse from that time until the trial, with inter- 
est thereon.” 

2d. “That E. Watson, the husband of Frances Watson, 
had a right to convey said property to the plaintiff as trustee 
of said Frances Watson, and a stranger could not take any 
advantage of it.” 

3d. “That E. Watson, as husband of Frances Watson, had 
a right to transfer his trusteeship of his wife’s separate 
estate to the plaintiff as trustee for his wife, and the wife 
alone can take advantage of the conveyance, and a stranger 
to the deed cannot take advantage of it.” Each of these 
charges was given by the court, and defendant separately 
excepted. The defendant then asked the following charges 
in writing: “If the jury believe from the evidence that the 
horse was bought with the money of Mrs. Watson, then it 
was her separate estate, and her property, and if her prop- 
erty, could not at the same time have been the property of 
Ezekiel Watson, then he could not deed it to his wife, and 
if he did, the instrument was a mere nullity, and the char- 
acter of the property would not be changed, and the suit 
should have been brought in the name of Mrs. Watson alone. 
2. If the jury do not believe the evidence of Ezekiel Watson, 
then the plaintiff cannot recover ; if the said Ezekiel Watson 
has been discredited in any other part of his testimony, then 
they may look to this part, in order to determine whether or 
not any part of his testimony, not corroborated, is not to be 
believed.” These charges the court refused, and defendant 
duly excepted. The record fails to show that any testimony 
impeaching Watson’s was introduced. 

The jury found for the plaintiff, and assessed the value of 
the horse at one hundred and thirty dollars. 

The various rulings of the court, to which exceptions were 
reserved, are here assigned as error. 
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JaMES M. WHITEHEAD, for appellant.—The complaint was 
defective, and the demurrer should have been sustained. 
The question asked Watson was legal and should have been 
allowed. It was simply laying the predicate to contradict 
him. The deed of gift was not competent testimony, because 
it shows on its face that the property attempted to be con- 
veyed to Frances Watson was her separate estate before its 
execution, hence the deed was evidence of nothing except 
that the property described in it was the separate estate of 
Frances Watson ; this renders the appointment of Flournoy 
as trustee a nullity, and the suit should have been brought 
in her own name. 


. 


J. EK. P. Frournoy, and W. D. Roxerts, contra.—The action 
was well brought in the name of the trustee, the husband 
having made a bona jide deed to the trustee for the benefit of 
his wife.—Ryan, trustee, v. Bibb et al., 46 Ala. 323. In 
detinue, as in trover, the plaintiff may recover the value of 
the property during the detention.— Freer et al. v. Covvles et 
al., 45 Ala. 314. 


BRICKELL, C. J.—No objection was made in the circuit 
court to the substitution of a complaint, nor does it indeed 
appear otherwise than as matter of inference from a memo- 
randum in the transcript, which may have been an indorse- 
ment on the complaint that there was a substitution. If it 
was intended to revise the action of the court in allowing the 
substitution, if it was allowed, the facts ought to have been 
entered of record. We cannot, on a mere inspection of an 
affidavit found in the record, not shown to have been brought 
to the notice of the court, or acted on by it, presume there 
was a substitution, and such affidavit the only evidence on 
which it was allowed. 

The demurrer to the complaint was not well taken. It is 
not wanting in certainty, but discloses that the plaintiff, as 
trustee of a married woman, claims a horse in specie, it is 
averred the defendant detained from him. Nor does it 
appear from the complaint the suit should have been in the 
name of the married woman. There is nothing indicating 
the property sued for is her statutory separate estate, and it 
is only for the corpus of such estate she 1s required to sue in 
her own name. : 

The declarations of Watson, the husband, were properly 
rejected as evidence. It was not shown they were made 
prior to the deed under which plaintiff claimed, and conse- 
quently they ought not to have been received, 

VoL. LIV. 
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The deed from Watson to the plaintiff, conveying the horse 
sued for, and other property, was properly received in evi- 
dence. If there is any force in the specitic objection made 
to it, that it was a contract between husband and wife, the 
objection was not true in point of fact. The wife is not a 
party to the deed. The only parties are the husband and 
the trustee, the plaintiff. 

The record from Florida was not certified by the judge of 
the court in which the proceedings embodied in it were had, 
and was for this reason properly excluded. The certificate 
of the judge conforming to the act of congress, (R. C., p. 
86), is essential to the authentication of a record of judicial 
proceedings from a sister State. 

The deed recites the husband had received moneys and 
personal property, the statutory estate of the wife, which he 
had used in the purchase of property, real and personal, 
taking title to himself. For the protection of the wife, it 
purports to be made. If the husband could properly have 
invested money, the corpus of the wife’s statutory estate, in 
the purchase of property, taking the title to her, making the 
purchase in his own name and taking title to himself, the 
wife hed the equity of every cestwi que trust to pursue the 
funds, and either to take the property or to charge it with 
the payment of the money employed in its purchase.— Marks 
v. Covles, 53 Ala. 499. This right is strictly equitable, 
and can be asserted only in a court of equity. Until it is 
asserted, the husband has the legal title, which he may trans- 
fer, and his transferee, if not a bona fide purchaser without 
notice, takes it charged with the equity. The statute which 
requies the wife to sue alone at law, when the suit relates 
to hei separate estate, has no application to equities of the 
wife, aor to a separate estate created by deed, and not by 
the siatute.— Bolling v. Mock, 35 Ala. 727. The charges given, 
excert that referring to the measure of recovery, were cor- 
rectin this view. 

The charge as to the measure of recovery, is not strictly 
correct. In detinue, as in trover, the jury may assess the 
higiest value of the property, at any time between the com- 
meicement of suit and the trial, but they are not bound to 
do so.—Johnson v. Marshall, 34 Ala. 521. The charge as 
gien, however, did not injure the appellant, as it appears 
tle value assessed by the jury was not the highest the evi- 
d:nce would have warranted. 

It does not appear from the bill of exceptions there was 
ay evidence contradictory of the evidence of the witness 
Vatson or assailing his credibility. The charge asked in 
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reference to the weight of the testimony of a witness dis- 
credited was therefore abstract. 
The judgment must be affirmed. 


Anderson wv. Thomas ef al. 


Bill in Equity by Ward to subject Estate of deceased Surety of 
Guardian in hands of Administrator. 


1. Biil in equity; when ward may maintain to reach estate of surety of quardian 
in hands of administrator.—A ward whose guardian was indebted on final settle- 
ment, may after return of ‘‘no property” as to him, maintain a bill against 
the administrator and distributees of a deceased surety of the guardian, to 
subject to the satisfaction of the decree, money remaining in the hands of the 
administrator, derived from a sale of the surety’s property, for which judgments 
had been rendered against him on final settlement in favor of the distributees ; 
and it is not ground of demurrer that complainant did not pray an injunction 
to prevent the money being paid over, or proceed as in the case of equitable 
attachments. 

2. Distributees, rights of.—Where, in such a case, the property of the surety 
was all sold, (without making any reservation or exemption to th: extent 
allowed by law), and converted into money, the equity of the minor distrib- 
utees to the money, to the extent which the statute allowed an allotnent in 
money in lieu of specific exemptions, is equal to that of a creditor of the intes- 
tate, and having a legal advantage, a court of equity will not allow their rights 
to be disturbed except as to the surplus remaining after deducting the mount 
allowed in lieu of exemptions, 


AppraL from Chancery Court of Greene. 
Heard before Hon. A. W. Dinuarp. 
The opinion states the case. 


E. Moraan, for appellant. 
W. & J. Wess, contra. 


MANNING, J.—Complainant below, who is the appellant 
here, being a minor, Thomas C. Thomas, one of defendans, 
was appointed his guardian on the 3d of January, 1861; md 
on the final settlement of his guardianship, October 20, 187), 
he was ascertained and adjudged to be indebted to con- 
plainant, who was then of age, in the sum of $587 12-100, fox 
recovery of which writs of execution were issued and returned 
“no property found,” the guardian being insolvent. James 
M. Jones was a surety on the bond of Thomas for his faith- 
ful guardianship; and all the co-sureties are now either 
wholly insolvent, or dead, and their estates insolvent. 

Vou, LIv. 
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Jones died in 1863, leaving real and personal estate, and 
three minor children named Marcellus, James J., and Deu- 
bema, respectively, who are still minors. They are made 
defendants to this bill, as is also Robert B. Crawford, as 
administrator de bonis non of their father’s estate. 

At a final settlement by Crawford as administrator, Aug- 
ust 8, 1870, it was found he had in hand, after paying all 
debts of the estate that were known to exist or had been 
presented, $1,416 12-100, for one-third of which, $472 04-100, 
a decree against him was rendered in favor of each of the 
three minor children of James M. Jones, deceased; and the 
money being still in the hands of the administrator, this suit 
was brought July 6, 1871, to subject it to the satisfaction of 
the decree in favor of complainant against his guardian 
Thomas, for whom the deceased Jones was a surety. 

It is settled law, that notwithstanding the death of Jones, 
his estate remained responsible for the faithful discharge by 
Thomas, afterwards, of his duties as guardian. This point 
was determined in Moore v. Wallis, 18 Ala. 458. 

It was also decided in the same case, that a bill in equity 
would lie in favor of a late ward against his guardian, who 
had been found on settlement indebted to him, and against 
the distributees and heirs of a deceased surety on the guard- 
ianship bond, whose estate had been administered and dis- 
tributed, and against the guardian of the minor distributees, 
into whose hands their portions of the proceeds of the estate 
had come. 

The obvious reason for this decision is, that the moneys 
or property sought to be subjected to the payment of the 
debt due to the complainant, legally belong, after distribu- 
tion, to persons who do not owe the debt; and it is only by 
showing an equity, which a court of law can not take cogni- 
zance of, that the complainant can maintain his right to have 
them so appropriated. 

The only difference in this particular between the case 
cited and the present one, is, that the money remaining of 
the estate of Jones is still in the hands of the administrator 
de bonis non of that estate. He is not entitled, however, to 
hold it as administrator. It has been adjudged to belong to 
the minor defendants in this cause by a decree irrevocable 
by the court which rendered it, and is thus no longer under 
administration therein as the estate of their deceased father, 
but has been allotted to them. The cause is, therefore, one 
of equity jurisdiction and the demurrer is not sustainable. 

The objection set up in the demurrer, that no injunction 
was applied for to restrain the administrator, Crawford, from 
paying over the portions adjudged to the minor defendants, 
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and the objection insisted on in argument that complainant 
should have proceeded as prescribed in the enactments rela- 
tive to equitable attachments, might have been well enough 

urged by Crawford, the administrator, if upon the running of 
writs of execution against him he had been compelled to sat- 
isfy and discharge the decrees. The injunction and attach- 
ment are mere instruments of the law, which complainant 
might have used if he had chosen to do so in order the better 
to prevent his suit from being fruitless, or from being retarded 
in its progress to a conclusion. It was not necessary to em- 
ploy them in order to give the court jurisdiction. 

The money in the hands of Crawford, the administrator, 
for which the decrees of the probate court had been rendered 
against him, was shown to be a balance of the price for which 
the lands of his intestate had been sold; and they were sold 
by order of the court, upon the petition of the administrator, 
for the purpose of paying debts of the estate. Personal 
property had also been sold, to a large amount, by his pre- 
decessor for the same purpose ; and no homestead had, ac- 
cording to the provisions of the exemption law, been reserved 
for the three infant children, the only family left by the de- 
ceased surviving him; nor had the personal property, to 
which they were entitled under the law in force when ‘their 
father died, been preserved for or set apart to them. All 
this property, real and personal, had been sold; and after the 
payment of the debts of deceased, and when it was supposed 
that they were all paid, a final settlement was had of the 
estate, and the entire balance remaining ascertained to be 
the sum for which said decrees were rendered. 

On behalf of the minors, it was claimed, and by the court 
it was decided, that they were entitled to have reserved out 
of the amount of the decrees the sum of $500, the value ac- 
cording to the statute, of the homestead which the law 
declared should be exempt from sale, for them; and also the 
value of the personal property in like manner exempted from 
administration for their benefit. The value of this personal 
property was ascertained by a reference to and report of the 
register as master. 

In Rottenberry v. Pipes, 53 Alabama, p. 447, we have 
decided that under the law relating to the exemption of a 
homestead in favor of the family of a deceased debtor, as it 
existed before the amendatory statute of December 9, 1864, 
was enacted (now incorporated in § 2061, chapter 6, of the 
Revised Code) when the homestead property was not selected 
and set apart before a sale of the realty by the administra- 
tor to pay the debts of the deceased, his widow could not 
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maintain an action against the purchaser of it, to have her 
homestead out of the lands he had bought and paid for. 

But the question presented in this record is quite a differ- 
ent one. The present proceeding does not seek to overturn 
a title acquired in good faith, under a judicial sale made by 
a court with jurisdiction over the subject matter. The ques- 
tion is, whether, after the decree of a probate court has been 
rendered upon the final administration of an estate, ascer- 
taining a balance due to infant distributees, arising wholly 
or in a large part, from the sale of property which the law 
declared should be exempt in their favor as preferred distrib- 
utees, from the claims of creditors, a creditor may come into 
a court of equity and have its aid to take this money away 
from the distributees ? 

A case somewhat like this arose in New York, where a 
similar law existed, allowing to the widow certain articles of 
personal property belonging to her deceased husband’s estate, 
and others in addition, to the value or amount of one hun- 
dred and fifty dollars, as provided by a subsequent law. In 
the administration of an estate no exemption was allowed by 
the executors or appraisers, under either statute, in favor of 
the widow ; “and the executors subsequently sold at public 
auction the property set forth in the inventory.” Applica- 
tion having been made by the widow to the surrogate for 
redress, he “decreed the executors to pay to her the sum of 
$150, in lieu of her right to the exempt property to which 
she was entitled.” The executors appealed to the supreme 
court, where the decree was affirmed, and then to the court 
of appeals of New York, where also it was affirmed. The 
latter court, in its opinion, says: “The proceeds of this sale 
in the hands of the executors, constituted a trust in favor of 
the widow, to the extent of her interest in or claim upon the 
property of the testator, under the statute. She might affirm 
the sale, and it would be the duty of the executors, as trus- 
tees, to pay over the avails to the legal and equitable pro- 
prietor. If they refused, the surrogate, in virtue of his 
power to control their conduct and to administer justice in 
all matters relating to the affairs of deceased persons, could 
compel their obedience. This he has done by his decree, 
and no objection is perceived to the exercise of this power.” 
Sheldon v. Bliss, 4 Seld. (8 N. Y.) Rep. 31. 

This doctrine of a trust is as applicable to the real estate 
so disposed of and situated as to personalty. And although 
the balance, for which the decrees before us are rendered, 
was entirely derived from the proceeds of the real property, 
yet, as it has been increased by the proceeds of the exempt 
personal property which was applied to the payment of the 
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debts, the infant distributees are entitled to have the value 
of the latter property, as well as the allowed value of the 
homestead, out of that balance. 

Under the circumstances, the minor distributees have at 
least an equal equity and the legal advantage. And this 
advantage, to the extent of their equity, a court of equity 
will respect and maintain, and so exercise its power as to 
protect them therein, while it will cause all beyond the 
amount to which these defendants have this equity, to be 
applied toward satisfying the debt to complainant. 

We find no material error in the decree of the chancellor, 
and it is affirmed. 


Kx parte Jones. 
Application for Mandamus. 


1. Judgment; when not void.—Where an administrator is removed pending 
‘suit, his removal must be brought to the knowledge of the court by plea in 
abatement. When this is not done, a judgment in his favor, although ren- 
dered after his removal, is not void. 

2. Motion for revivor ; when in time.—A iotion for revivor in the name of 
the succeeding administrator, although made more than eighteen months after 
the removal of his predecessor, comes in time, if made at the same term at 
which the plea in abatement is filed. 


Morton for mandamus to compel revivor of suit under 
circumstances which are fully set out in the opinion. 


Warts & GAMBLE, for the motion. 
HERBERT & BUELL, contra. 


MANNING, J.—Robert R. Wright, as administrator of 
John E. Jones, deceased, having obtained judgment in the 
circuit court of Butler county against W. V. .Evans and 
Uriah Evans, the latter removed the cause into this court by 
appeal, where it was submitted for the judgment of this 
court in it, on the 12th day of February, 1873. Being held 
under advisement, the judgment of this court, reversing that 
of the court below, was not rendered in fact until June term, 
1875, when the cause was remanded to said circuit court, for 
further proceedings therein. 

At the next term of the circuit court, the defendant 


Evans pleaded the fact that more than eighteen months 
You. Liv. 
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before, to-wit, in April, 1874, the plaintiff Wright had been 
removed from the administration of the estate of Jones, by 
the probate court, and that in his stead, petitioner, Jonas E. 
Jones, had been appointed administrator de bonis non, e., 
and still was such. And motion was made, contra, that the 
suit be revived in the name of the administrator de bonis non. 
The court overruled this motion, ordered that the suit abate, 
and that the officers of the court recover their costs of 
petitioner, Jonas E. Jones, as administrator, «c., after having 
overruled the motion that he be made a party to the cause. 

The order that the suit abate was supposed to be required, 
by section 3542 of the Revised Code, which is as follows : 
“No action abates by the death or other disability of the 
plaintiff or defendant, if the cause of action survive or con- 
tinue; but the same must, on motion, within eighteen months 
thereafter, be revived in the name of or against the legal 
representative of the deceased, his successor or party in 
interest.” 

By the death of the plaintiff, the suit by common law, 
would ipso facto abate for want of a living party to maintain 
it; and any judgment therein while the cause was in that 
condition, would then and still be wholly void. But this 
absolute consequence would not follow the mere removal of a 
plaintiff after suit brought from the administration of an 
estate, for which the suit was brought. There would still be 
a party living; and a judgment rendered in the cause in his 
favor would not be void. The removal of one person, and 
the appointment of another as administrator would have to 
be brought to the knowledge of the court by a plea in abate- 
ment.— Yeaton v. Lynn, 5 Peter’s R. 231. See also, Hatch v. 
Cook, 9 Porter, 177. And then, according to § 2284 of the 
Revised Code, the suit may be prosecuted by . . . . any 
succeeding executor or administrator, who may be made a 
party on motion. And this motion comes in time, when it is 
made at the same term of the court, at which the plea in 
abatement is filed. 

The motion for a mandamus must prevail; and by the con- 
ditional agreement of counsel, it is ordered that a peremptory 
writ of mandamus issue, as prayed for in the petition, to. 
reinstate the cause and allow Jonas E. Jones, as administra- 
tor de bonis non, &c., to be substituted as such administrator 
for Robert R. Wright, as plaintiff therein. 











—————— 
— 
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White v. Wolffe. 
Mandamus. 


Claim against Montgomery county ; when mandamus will not lie to compel pay- 
ment of.—Since the passage of the ‘‘act to establish a board of revenue for 
Montgomery county,” approved March j1th, 1875, and the act in relation to 
the finances of Montgomery county, the county treasurer has no authority 
to pay out any money, except on warrants authorized by the board of revenue, 
and an application for mandamus to compel him to pay a warrant not author- 
ized by the board of revenue, must be denied. Both of these acts are consti- 
tutional, and neither impair the obligation of contracts in any manner, in 
the requirement that the board shall enquire into the legality of warrants 
already issued. 


AppEAL from the Circuit Court of Montgomery. 

Tried before Hon. James Q. SMITH. 

This was an application made by Joel White, to the circuit 
court for a mandamus to compel the treasurer of the county 
to pay certain warrants drawn by the probate judge, for 
stationery furnished him for the use of the county, at various 
times between August, 1873, and March, 1875. 

The petition showed that the claims against the county 
had been passed upon and allowed by the court of county 
commissioners, as required by the law in force at that time, 
and ‘that the warrants he held were issued by order of said 
court of county commissioners, and that he had presented 
the warrants to the treasurer of the county, who had endorsed 
thereon the date of presentation, there being no money in 
the treasury at that time to pay them. 

It was alleged, that the claims for which the warrants 
were issued, were by the laws in force at that time preferred 
claims, and should be paid before any other claims, except 
certain other specified claims described in the statutes of 
Alabama, and that he had duly presented them to the treas- 
urer, who refused to pay them, giving as a reason for refusing, 
that the warrants were not drawn by the board of revenue, 
and that by law he was not authorized to pay them. 

The petition further alleged, that the law, so far as it 
applied to his claim, was unconstitutional and void, as it 
impaired the obligation of a contract by which his claim was 
to be a preferred one; that the treasurer had paid large 
claims, over which the warrants held by petitioner had 
preference, since demand made on him for their payment. 

Petitioner further alleged that the treasurer had on hand 
more than sufficient funds to pay all claims which had 
preference over his, and also to provide for the payment of 

Vou. LIV. 
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all county expenses, which by the law the treasurer was 
required to hold cash funds to meet, and also to pay off his 
said warrants. 

The court ordered a rule to show cause to be issued to the 
treasurer (Wolffe). 

Wolffe answered, admitting that the warrants held by 
petitioner were drawn by the probate judge as stated in the 
petition, but denying that he had paid any claims against 
the county which did not have preference of the petitioner’s, 
alleging that there were many other claims which had the 

oreference still due and unpaid. He showed that he had 
tia served with a written notice not to pay any warrant, 
unless drawn by the board of revenue, and alleged that since 
its reception he had paid no warrant, not drawn by them, 
unless compelled to do so by a suinieioniies from the courts. 
He also denied that he had any money on hand to pay 
oetitioner’s warrants when they were presented, or that he 
I ad any at that time with which to pay them. 

On the hearing, the court denied the application, dismissed 
the rule, and taxed petitioner with the costs; hence the 
appeal. 


Tuos. H. Warts, and Henry C. Srmpie, for appellant. 
Ricr, Jones & WILEY, contra. 


STONE, J. —The act “to establish a board of revenue for 
Montgomery county,’ Sess. Acts 1875-6, p. 513, and the act 

‘in relation to the finances of Montgomery county,” id. 
p. 621, work very material changes in the matter of auditing 
and paying claims against the county. Section 6 of the latter 
act requires that moneys in the treasury “shall be paid out 
only on warrants authorized by the board of revenue.’ 
These acts are purely remedi: al in their character; give 
evidence on their face that they were enacted to meet a 
supposed public want, and we do not think that they in the 


least impair the obligation of any contract—See Board of 


Revenue v. Barber, 53 Ala. 589; Cooley on Cons. Lim. 280; 
id. 273 et Seq. 126. 

The petition in this cause does not aver that the warrants 
it seeks to recover were authorized by the board of revenue 
of Montgomery county. This is a fatal defect, for which the 
judgment of the circuit court must be affir med. 
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Boit & McKenzie v. Corr. 
Action on Promissory~ Note. 


1, IJndorser ; what sufficient to charge.—Where a promissory note was made 
payable ‘‘at any bank” in a specified city, proof ot presentation at any bank 
in such city, and due protest and notice, will bind the indorser. 

2. Protest ; what sufficient.—The protest of a note made payable ‘at any 
bank in Savannah, Georgia,” showed that the note was presented for payment 
‘at the Southern bank of the State of Georgia,” but did not expressly state 
that this bank was in the city of Savannah. The caption showed that the 
protest was made in the city of Savannah, Georgia, and the protest recited 
that the notary resided in that city. After showing demand and refusal of 
payment, &ec., it concludes: ‘Thus done and protested in the city of 
Savannah aforesaid.” Held: 

1. The protest sufficiently showed that the bank, at which demand was 
made, was located in the city of Savannah. 

2. Parol proof was admissible, in connection with the protest, to show 


“. 


that a bank of the same name as that mentioned iu the protest, was located in 
the city of Savannah, at the date of the note and its protest. 


APPEAL from the City Court of Lee. 

Tried before Hon. J. C. Meapors. 

The appellants, Boit & McKenzie, brought suit against the 
appellee Corr, as indorser of a promissory note made by 
ode & Co., payable to his order. The note read as fol- 
OWS: 

Orenika, AxA., April 15th, 1873. 

On the 12th day of October next, we promise to pay to the 
order of John Corr twenty-six hundred and fifty dollars, at 
any bank in Savannah, Georgia. Value received. 


A. J. Cooper & Co. 


On the trial the appellants offered the note in evidence, in 
connection with the following protest : 


“ UNITED STATES OF AMERICA, ) 
City of Savannah, Georgia. 

On the 15th day of October, in the year of our Lord one 
thousand eight hundred and seventy-three, at the request of 
Messrs. Boit & McKenzie, I, John L. Hammond, a notary 
public in and for said county of Chatham, in the State of 
Georgia, by lawful authority duly admitted, commissioned 
and sworn, residing in the city of Savannah, presented the 
original note, a true copy of which is hereon written, at the 
Southern bank of the State of Georgia, and demanded pay- 
ment thereof. I have given notice to the indorser per mail 
under cover, addressed to Mr. John Corr, Opelika, Ala., 
which J mailed this P. M., whereupon I, the said notary, at 
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the request aforesaid, did protest, and by these presents do 
publicly and solemnly protest, against the makers and in- 
dorsers of said note, and against all others whom it doth or 
may concern, for exchange, re-exchange and all costs, 
damages and interest already incurred, or hereafter to be 
incurred for want of payment thereof. Thus done and pro- 
tested in the city of Savannah aforesaid, this the 15th day of 
October, in the year of our Lord, one thousand eight hundred 
and seventy-three,” ce. 

The defendant objected to the introduction of the protest, 
and the court sustained the objection, and would not permit 
to be read to the jury, and the plaintiffs excepted. The 
plaintiff then offered the protest, in connection with evidence 
that there was located in Savannah, Georgia, at the date of 
the protest “a bank by the name of the Southern bank of 
the State of Georgia.” On motion of defendant, the court 
refused to allow the protest in connection with the proffered 
evidence to go to the jury, and the plaintiffs excepted. The 
plaintiffs then offered the protest in connection with cvidence 
that at the time the note matured, and when it was pro- 
tested, there was a bank in the city of Savannah of the name 
of “the Southern bank of the State of Georgia.” The de- 
fendant objected, and on his motion the evidence was excluded 
and plaintiffs excepted. 

In consequence of these rulings the plaintiffs were forced 
to take a non-suit, with bill of exceptions, with leave, &e. 

The various rulings of court to which exception was 
reserved, are now assigned as error. 


H. C. Linpsay, for appellant. 


Wm. H. Barnss, contra. 





MANNING, J.—A promissory note made payable “at any 
bank in Savannah, Georgia,” may be presented for payment 
at maturity at any bank in that city; and if protested for 
non-payment, and notice thereof be in due time sent to an 
indorser, he is liable as such to the holder.—Page v. ]Keb- 
ster, 15 Maine R. 249, 253; Langley v. Palmer, 30 id. 467; 
Jackson v. Packer, 13 Conn. 343; Mackden Bk. v. Baldwin, 13 
Gray, 156. The certificate in the protest of the notary by 
whom it was presented for payment, that he sent notices of 
the presentment, non-payment, &c., to an indorser, is evi- 
dence that such notice was given.—Revised Code, § 1089. 

The protest offered as evidence in this cause does not 
expressly say that the Southern bank of the State of Geor- 
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gia mentioned therein, was in the city of Savannah, but 
begins thus: “United States of America, city of Savannah 
Georgia.” It then sets forth the office of the maker of it, as 
a notary public, his residence in the city of Savannah, his 
presentment of the note for payment at the Southern bank 
of the State of Georgia, the refusal to pay, his protest there- 
upon, and sending of notice to the indorser, all on the day 
when the note matured, and concludes as follows: “ Thus 
done and protested in the city of Savannah aforesaid, this the 
15th day of October, &c., the day on which the note became 
payable. 

The introduction of this protest was objected to by counsel 
for appellee, and excluded by the court, on the sole ground 
(as appears) that it did not expressly certify that the South- 
ern bank of the State of Georgia was in the city of Savan- 
nah; to which exclusion plaintiffs’ counsel excepted. 


. Plaintiffs’ counsel then offered the protest in evidence in 


connection with evidence going to show that there was loca- 
ted in the city of Savannah, at the date of said note and of 
the protest, a bank of the name of “the Southern bank of the 
State of Georgia,” to which the defendant objected, and the 
court sustained the objection, and refused to permit this 
evidence to go to the jury, and plaintiffs excepted. 

Plaintiffs then offered to prove by parol evidence to the 
jury, that at the time when said note was made, and when it 
matured, and when it was protested, there was a bank in said 
city of Savannah, of the name of the Southern bank of the 
State of Georgia, which also was objected to by defendant, 
excluded by the court, and the exclusion excepted to. 

Thereupon plaintiffs, claiming the benefit of a bill of ex- 
ceptions, took a non-suit, with notice that they should appeal 
to this court to have it set aside, and judgment was rendered 
against them for costs. | 

The errors of the court below are too palpable to admit of 
argument. 

The non-suit in the city court is set aside, its judgment 
against appellants reversed, and the cause remanded. 

VoL, Liv. 
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Nelson, Adm’r, v. Stewart. 
Action on Promissory Note. 


1. Discharge in bankruptcy; what bars.—A note given by a bankrupt, two 
days before the filing of his petition, reciting that it was given for ‘cash 
bona file advanced to enable him to take the benefit of the bankrupt law, and 
without such advance it would be impossible for him to do so,” is barred by 
his subsequent discharge. 


AprEatL from Circuit Court of Dallas. 
Tried before Hon. Minton J. SAFFOLD. 


This was a suit by the appellee to recover of appellant, as 
administrator of Daniel Stewart, the amount of a promissory 
note, of which the following is a copy: 


$150.00. Datuas County, AtA., May 12th, 1868. 
On or before the first day of January next, I promise to 
pay James R. Stewart, or order, one hundred and fifty dol- 
lars for value received, in cash advances, for the purpose of 
enabling me to take the benefit of the bankrupt law; that 
such advance was obtained bona jide for the purpose of taking 
the benefit of the bankrupt law, and that without such ad- 
vance it would not have been in my power to have done so. 
DanieL STEWART.” 


This note was offered in evidence and read to the jury, and 
appellee there rested his case. 

Appellee then introduced in evidence the discharge of his 
intestate, under the general bankrupt law, from all debts 
_which existed against him on the 14th day of May, 1868. 
This was all the evidence, and at the request of the plaintiff 
the court charged the jury, that if they believed the evidence 
they must find for the plaintiff. 

This charge was duly excepted to, and is now assigned as 
error. 


JouNsTON & NELSON, for appellant. 


Perrus & Dawson, contra. 


BRICKELL, C. J.—A discharge in bankruptcy operates 
as a bar to all remedies, legal or equitable, against the bank- 
rupt personally, on debts provable as claims in the bank- 
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ruptcy proceedings. The discharge does not extinguish the 
debt; the bankrupt may, by a subsequent promise, revive and 
renew it, restoring it as a legal demand to the condition in 
which it was before the discharge was granted.— vans v. 
Carey, 29 Ala. 109. There are authorities asserting that a 
promise made by the bankrupt, pending the bankruptcy pro- 
ceedings, and before the discharge is granted, will revive the 
debt, taking it without the operation of the discharge.— Otis 
Vv. Gazlin, 31 Maine R. ! 567; Brix v. Braleau, 1 Bing. 281. 
Other authorities assert a contrary isthe, and that a new 
promise, to be effectual against the discharge, must appear to 
have been made subsequently. —Stebbins v. Sherman, 1 Sande. 
Sup. Ct. 510. In Kingston v. Wharton, 2 Serg. & Rawles, 208, 
it was held, a promise by a bankrupt, made on the eve of 
going into bankruptcy, to pay a pre-existing debt, when able, 
was not barred by the discharge, the plaintiff averring the 
deferidant’s ability to pay. The decision rests on the theory, 
the promise was contingent, and of consequence not a prove 
ble demand ; and if the defendant had never been able rm 
pay, no action could have arisen. The case is not an author- 
ity which will support the present action. This promise is 
absolute, free from all contingency, preventing it from proof 
as a claim in bankruptcy, or which could arise in the future, 
giving a cause of action. Assuming the just interpretation 
of the contract i is, that the intestate ] promises, because of the 
character of the consideration, he will not interpose his 
anticipated discharge against it, such promise sdied nothing 
to the legal oblig: ition of the contract. That obligation 
could not be strengthened by solemn promises, or pledges 
of honor. The discharge operated on the contract, and on 
any and all promises of which courts can take notice, grow- 
ing out of it, not made subsequent to the bankruptey.— feed 
v. Feder ‘ick, 8 Gray, 230. The purpose of the parties doubt- 
less was to bind the intestate in conscience not to interpose 
his discharge in bar of the debt, creating a moral obligation 
he could not disregard. Peformance of the promise must be 
left to the sense of honor and right on which reliance was 
placed. The discharge operated. a bar to the action, and the 
court was in error in charging otherwise. 
The judgment is reversed and the cause remanded. 


e 
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Blanks v. Walker. 
Bill in Equity to enjoin Suit at Law, de. 


1. Amendment of bill; what is allowance of.—An order of the chancellor, in 
vacation, npon a petition that an amended answer attached be allowed, direct- 
ing that the amendment be filed as of the date of the order, is tantamount to 
an allowance of the amendment, which after that becomes, for all practical 
purposes, a part of the case, and may be considered by the chancellor, on 
motion in vacation to dissolve the injunction, heard after the allowance, but 
before the actual filing of the amendment by the register, 

2. Note for purchase money of land; when want of title in vendor no ground for 
resisting recovery on.—A vendee in possession of lands under an executory con- 
tract, with a solvent vendor, there being no fraud in the sale, can not go into 
equity to enjoin iw recovery of the purchase money, merely because the vendor 
has no title, or a defective title. 


AppEAL from Chancery Court of Marengo. 
Heard before Hon. A. W. Ditzarp. 


The appellant, Blanks, in November, 1874, filed this bill 
against the appellee, Mims, to enjoin the latter f.om prose- 
cuting an action at law against him upon a note given for 
the purchase money of lands, «e. 

Blanks purchased certain lands of Mims, paying part in 
cash and giving his note for the remainder of the purchase 
money, and thereupon entered into possession and erected 
valuable improvements, receiving from Mims a bond for title, 
which bound him to execute a “conveyance in fee simple,” 
upon full payment. The bill alleges that Mims has no title 
to the lands, the legal title to which is in one Gaines Whit- 
field, and that Mims owes the latter a large sum for them, 
greatly exceeding the deferred payment due by complainant 
to Mims; that Mims is wholly insolvent, and unatle to obtain 
title to the lands, &c.; that notwithstanding this he has brought 
suit against complainant for the balance of the purchase 
money in the cireuit court. The bill prays that respondent be 
enjoined from the further prosecution of the suit at law; 
that a reference be ordered to ascertain the amount due upon 
the purchase money to Walker, and in event said Walker is 
unable to make title to said lands, that the contract be 
rescinded and Walker be decreed to refund the amounts paid 
him, and account for the value of the improvements, ce. 

An injunction issued on the fat of a circuit judge, upon 
complainant’s entering into bond as therein prescribed. 

On the 22d of January, 1875, respondent filed an answer. 
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At the June term, 1875, he was allowed by the chancellor to 
amend his answer, so as to deny the allegation of insolvency 
in the bill. Afterwards respondent petitioned the chancellor 
to be “allowed to amend his answer by striking out the 
answer heretofore filed, and substituting and filing as the 
answer of this defendant the paper which is hereto attached, 


. and petitioner prays that his answer be allowed as a cross- 


bill,’ &ce. Due notice of this was given the complainant. In 
the transcript of the record appears the answer and cross-bill, 
and immediately following it, is an order in vacation, dated 
September 14th, 1875, by the chancellor, that “the within 
amended bill and cross-bill be filed as of to-day, but that the 
original answer now on file be retained,’ &c. The register 
endorsed on the bill, “ Received in office, October 4th, 1875, 
and filed under the above order as of September 14th, 1875.” 

The amended answer (which was much fuller than the 
original answer) admitted the sale to complainant upon the 
terms stated, and the payment thereon as stated, but denies 
respondent’s insolvency, and states that he is fully able to 
answer for any damages which might be recovered on his 
bond for title; asserts that respondent purchased the lands 
in question in a body with other land from Gaines Whitfield, 
who was seized in fee simple, and owed on the entire tract an 
amount not as great as complainant owed respondent; that 
since the filing of the bill Whitfield and wife, by deed, released, 
remised and quit claimed to respondent, (who before that 
time held his bond for title,) the lands in question, and ex- 
pressly waived any lien or claim he might have thereto, and 
thereupon, but since the filing of the bill, respondent executed 
a fee simple conveyance of the lands, in which his wife duly 
joined, and tendered it to complainant upon his paying the 
balance due, which complainant declined, because he was 
unable to take up the amount due. Respondent avers that 
he is willing and able and offers to convey a fee simple title 
whenever the purchase money is paid. It is prayed that the 
answer be taken as a cross-bill, and that upon final hearing 
the lands be decreed to be sold for payment of the purchase 
money, «ec. 

On the 20th of September, 1875, respondent served notice 
upon complainant, that a motion would be made before the 
chancellor, on the 2d day of October, to dissolve the injunc- 
tion “upon the denial of the equities of the bill.’ The par- 
ties appeared at the time and place mentioned, and the chan- 
cellor, on October 2d, 1875, dissolved the injunction, “upon 
the denials in the answer,” which is the sole error relied on 
here. 
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Wm. M. Brooks, for appellant.—The record fails to show 
that the amended answer was on file when the cause was 
heard. It is filed on October 4th, 1875, as of September 14, 
1875, under an order of the chancellor allowing it “to be filed.” 
There is nothing to show that he allowed it, or that it was 
considered by him on the hearing, which was had October 2d, 
two days before the .filing—2 Bland (Ch.) 616. The quit 
claim deed from Whitfield is not such a good title as com- 
plainant is entitled to. It would not protect Blanks as a 
bona fide purchaser.—44 Ala. 115; 21 Ala. 125; 5 Ala. 407, 
The answer is not as clear and distinct as it should be, where 
the facts charged rest on the knowledge of respondent.—9 
Smedes & Marshall, 304; High on Injunctions, § 883, The 
answer in effect admits the case made by the original bill, 
and seeks to defeat it by matters occurring subsequently. 
This puts the burden on the respondent to clearly prove the 
facts relied on.—17 Ala. 667; 4 Ala. 160; 2 Stewart, 280. 
The bill contains equity, and the only answer which can be 
considered showed no cause for dissolving the injunction. 
Neither it nor the amended answer, stated facts which author- 
ized the decree rendered, even if the allegation of insolvency 
be denied.—5 Leigh, 606; 10 Maryland, 412; 3 Grattan, 399; 
2 Johns. Ch. 546. 


Pettus & Dawson, contra.—The insolvency is denied flatly 
and squarely. A vendee of land who has taken possession 
where there is no fraud, can not resist the payment of the 
purchase money on the ground that his vendor has no title, 
unless the vendor is insolvent.—4 Ala. 622; 24 Ala. 513. 
The whole equity of the bill rested on the allegation that 
Walker was insolvent. That being denied, the injunction 
fell with the denial.—38 Ala. 51; 10 Ala. 596; 4 Ala. 622. 
The order allowing the filing of an amendment, which the 
chancellor was asked on petition to grant, was an allowance 
of the amendment. 


STONE, J.—We can not agree with appellant that the 
record fails to show the amended answer was allowed by the 
chancellor. His order made in vacation, dated September 
14th, 1875, considered in connection with the motion of 
defendent to be allowed to file an amended answer, amounts 
to an order by him allowing such answer to be filed, We 
think, also, that when he ordered the answer to be filed as 
of that date, it was permissible for him to consider its denials 
when the case came afterwards before him—October 2d—on 
motion to dissolve the injunction. The answer being allowed 
by the chancellor, and ordered to be filed, became from that 
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time, and for all practicable purposes, a part of the pleadings 
in the cause. 

The bond for title, given by Walker to Blanks, bound the 
former to make to the latter a good and sufficient title to the 
lands therein described. Such title he could not convey 
unless he was himself seized in fee. It was enough, how- 
ever, under the facts disclosed in this record, for him to have 
such title, when Blanks, by payment or tender of the pur- 
chase money, placed himself in condition to demand title— 
Clemins v. Loggins, 2 Ala. 514. 

Other prineiples apply, however, where there is fraud in 
the sale-—See Young v. Harris, 2 Ala. 108; Elliott v. Boaz, 
9 Ala. 772; Bonham v. Walton, 24 Ala. 514. Or, when the 
vendor is insolvent, has either no title or a defective title, 
and is seekimg to force the collection of the purchase money, 
on an executory contract of sale.-—See Kelley v. Allen, 34 Ala. 
663, and authorities therein collected; Magee v. McMillan, 
30 Ala. 420; McLemore v. Mabson, 20 Ala. 137. 

The only available equity in the present bill, is Walker's 
alleged insolvency, and inability to respond in damages—his 
title being alleged to be imperfect. The averment of insolv- 
ency and inability to respond in damages, is denied with 
clearness and certainty, quite equal to the averments of the 
bill. We think the defendant brought himself strictly within 
the rule, and that the chancellor rightly dissolved the injunc- 
tion.—1 Brick. Dig. 677, § 548. 

Decree affirmed. 


Miller v. Henry. 
Action on Bond. 


Bond endorsed in blank; when holder may maintain action in own name.—The 
endorsement in blank by the payee of a bond, authorizes the filling of the blank 
with the name of any subsequent holder, which filling up may be done or 
considered done on the trial, and enables such holder to maintain an action 
thereon in his own name. 


AppkAL from Cireuit Court of Marshall. 
Tried before Hon. W. J. Haratson. 


This was a suit by the appellee on a bond, of which the 
following is a copy: 
“720.00. Three years after date I promise to pay to 
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John M. Patton or order, the sum of seven hundred and 
twenty dollars, for value of him received. Witness my hand 
and seal at Huntsville, Alabama, this the 20th day of July, 
A. D. 1861. Henry L. Minter.”  [seal.] 


The complaint was‘ as follows: 

“Plaintiff claims of defendant seven hundred and twenty 
dollars, due by bond executed by him on the twentieth day 
of July, 1861, payable three years after its said date, to one 
John M. Patton, by whom it was transferred and endorsed 
to one James Critcher, by whom it was transferred to one 
James H. Moore, by whom it was transferred to plaintiff, 
whose property it now is, with interest due thereon.” 

Across the back of the bond was written “J. M. Patton.” 
The plaintiff offered to read the bond in evidence, and was 
allowed by the court to do so, against the objection and 
exception of the appellant. This was all the evidence. The 
jury found for the plaintiff, assessing the debt and interest 
due him at the sum of twelve hundred and fifty-one dollars 
and sixty cents. The admission of the bond in evidence, and 
the rendition of the judgment for interest, are here assigned 
for error. 


Stone & Cropton, for appellant. 
Henry C. SEMPLE, contra. 


MANNING, J.—The bond admitted in evidence against 
the objection of appellant corresponded with the description 
of it in the complaint, and was made payable as alleged, to 
John M. Patton, by whom (as the complainant proceeds to 
say,) “it was transferred and indorsed to one James Critcher, 
by whom it was transferred to one James H. Moore, by whom 
it was transferred to tne plaintiff, whose property it now is.” 

The ground of objection was, that the bond was indorsed 
by Patton in blank, and that Critcher’s name and those of 
the other transferrees did not appear on it. It is not alleged 
that any person but Patton indorsed it; and it is unneces- 
sarily added that he transferred and indorsed it to Critcher, 
and that he transferred (not indorsed) it to Moore, and that 
he transferre? it to plaintiff, whose property it is. 

The indorsement by the payee in blank, authorized the 
filling up of the blank with the name of Mr. Critcher, the 
person to whom it was delivered, or of any other subsequent 
owner and holder; which filling up might have been done, or 
considered as done at the time of the trial— Riggs v. An- 
drews, 8 Ala. 628; Sawyer’s Adm’y v. Patterson, 11 id. 523. 
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There was no error in refusing to exclude the bond from 
being read in evidence; and the mere transfer of it by Critcher 
or any subsequent owner, conveyed to the transferree a prop- 
erty in it, which would not only enable but require the suit 
upon it to be brought, while he was the owner of it, in his 
name; according to the statute which declares that the 
action on such an instrument “must be prosecuted in the 
name of the party really interested, whether he have the legal 
title or not.”— Rev. Code, § 2523. ' 

The remaining assignment of error is founded in mistake. 
Judgment was not rendered for more, by the amount of the 
interest, than was demanded by the complaint. It claims 
the amount mentioned in the bond, “with the interest due 
thereon,” as set forth at the end of the complaint. Besides, 
there was no exception in regard to this, and it is not an 
error for which this court would reverse. 

My opinion is that the,judgment of the circuit court ought 
to be affirmed. And by section 665 of the Revised Code, it 
is enacted that if two of the |udges of this court be disquali- 
fied from sitting in any cause, the other judge must hear it, 
“and if of the opinion that the judgment should be affirmed, 
his judgment is of the same force and effect as if it were the 
judgment of a majority of the court.” My colleagues being 
both disqualified, having been of counsel for appellant, do 
not sit in this cause. 

The judgment of the circuit court is affirmed. 


Burkham wv. Mastin. 


Action on Common Counts, cc. 


1. Amendment ; porer to allow.— A court has power, after the trial has been 
entered upon, to allow an amendment to the complaint, so as to make its alle- 
gations of the terms of the contract declared on, correspond with the evi- 
dence. : 

2. Contract; what not within stutute of frauds.—A contract by which a creditor 
receives from his debtor control ot a plantation he is cultivating, and sells the 
crops when grown in payment of the debt, upon agreeing to assume all the 
debtor’s contracts for the cultivation of the plantation, need not be in writing, 
and is not within the statute of frauds ; »nd any person having a contract with 


’ the debtor, which the creditor promised to carry out, may maintain an action 


against the creditor in his own name for a breach of the promise, although the 
consideration did not move from him. 

3. Contract; how parties to, may change.—Where a valid contract subsists 
between the parties, it is competent for them, at any time before-its breach, 
to waive, annul or dissolve the agreement, or to change or modify its terms, 
—< the mutual agreement of the parties 1s a sufficient consideration. 

(OL. LIV. 
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4. Same; what waiver of original contract.—If a creditor receives a partial 
payment before any breach of contract, and agrees to look to another source 
than the promissor for payment, such new agreement is binding and the orig- 
inal contract is abandoned or waived ; but if such agreement is made only to 
induce performance and prevent a breach of the original contract, it is without 
consideration and can not be supported. ; 

5. Charge; when properly refused.—A charge is properly refused which 
instructs the jury that certain acts of the parties are conclusive evidence of an 
intention to abandon the original contract, when these facts are capable of 
explanation by other testimony submitted to them, which, if believed, may 
show a different intention. 


AppEAL from the City Court of Montgomery. 
Tried before Hon. JoHn A. Minnis. 


The appellee, Mastin, brought this action against the 
appellant, Burkham. The complaint contained two counts ; 
the first being the common counts, and the second, counting 
on an agreement which in substance was as follows: One 
B. W. Ramsey, in 1874, entered into an agreement with 
plaintiff, to superintend his plantation that year, for which 
he agreed to pay five hundred dollars if a good crop was 
made, and not less than four hundred dollars in any event. 
While plaintiff was engaged in performing his duties under 
the agreement, defendant made an agreement with said B. 
W. Ramsey, in substance, that in consideration of said Ram- 
sey’s turning over the plantation to defendant, and the making 
and disposition of the crops that year, defendant would 
assume all the debts and liabilities of said Ramsey, in refer- 
ence to said plantation or the crops, or superintending the 
same. Ramsey, in pursuance of the contract, in June, 1874, 
turned over the plantation and crops, and permitted defend- 
ant to dispose of all grown thereon that year. The count ~ 
avers that defendant’s agreement with Ramsey covered Ram- 
sey’s agreement with defendant; that plaintiff performed his 
agreement, and made a good crop that year; nevertheless 
defendant, though often requested to, refuses to pay plaintiff, 

wherefore the suit. 

The plaintiff demurred to the. second count, on the grounds 
that there was no privity of contract between plaintiff and 
defendant; that defendant is not shown to have made any 
contract with plaintiff; that the count shows that the prom- 
ise of defendant to Ramsey to pay his debts, of which the 
debt to plaintiff was one, is void under the statute of frauds, 
and that the contract therein set forth is void for uncertainty. 
The demurrer was overruled. 

On the trial Ramsey testified that he employed the plaintiff 
in the month of February, 1874, to superintend his planta- 
tion, at a compensation to be not less than three, nor more 
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than five hundred dollars, in proportion to their success in 
making a crop. Thereupon, plaintiff moved for leave to 
amend his special count, so as to make it conform to the 
proof as to the terms of the contract. The court allowed 
the amendment, against the objection and exception of de- 
fendant. 

The testimony shows that B. W. Ramsey commenced the 
cultivation of a plantation in the year 1874, and hired plain- 
tiff to superintend it. In June of that year, Ramsey, who 
was indebted to Burkham, agreed with the latter to turn over 
the plantation to him, and to allow him to control and sell 
the crops, and apply the proceeds to reducing Ramsey’s 
indebtedness, upon Burkham’s assuming all of Ramsey’s 
contracts in regard to cultivating the place, including his 
contract with plaintiff. Under this contract, Burkham took 
possession of the plantation and sold the crops raised thereon, 
plaintiff continuing to superintend the plantation until the 
end of the year. Defendant “often visited the place while 
plaintiff was superintending it and made no complaint.” 

After the crops were housed in November, 1874, plaintiff 
applied to defendant for the balance due him, defendant 
having paid $150 up to that date. Defendant offered to pay 
him one hundred dollars if he would give him a receipt in 
full, which was already written out, stating if he did not 
sign it he would pay nothing. Plaintiff refused to sign, unless 
defendant would give him a showing for the balance of his 
wages. Thereupon defendant paid plaintiff one hundred 
dollars, and signed and delivered to him the following writ- 
ing: “TI hereby agree with B. E. Ramsey and O. M. Mastin 
[the plaintiff | that in addition to what I have paid them for 
their services, I will pay them in equal proportions any sur- 
plus that there may be after I have been fully paid for my 
advances made in making the crop, if there should be any 
surplus.—C. B. Burkham.” Upon the execution of this 
instrument plaintiff signed a receipt in full. 

The Ramsey mentioned in this agreement was an employe 
on the plantation. The plaintiff, on re-direct examination, 
further testified that he did not agree to the stipulations 
contained in this instrument, but took it merely as evidence 
of further indebtedness. The defendant objected to this 
testimony, but the court overruled the objection and admit- 
ted the testimony, and defendant excepted. 

No time was fixed when plaintiff’s wages were to be paid, 
but it was shown to be the custom of the country that they 
were not payable until the end of the year. The crop raised 
on the plantation in 1874 was not a good one. 

This being the substance of the testimony, the defendant 

Vou. LIV. 
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requested the following charge: “If the jury believe from 
the evidence that plaintiff's wages were not due at the time 
plaintiff was paid $100 by defendant, and plaintiff, in order 
to procure the payment of said one hundred dollars before 
it was due, signed a receipt to defendant as in full, and took 
from the defendant the paper signed C. B. Burkham; this 
constituted a new contract between the parties, based on a 
sufficient consideration, and the new contract being substi- 
tuted for the original contract, plaintiff can only recover in a 
suit on the new contract, and not in this action.” The court 
refused to give this charge, and defendant duly excepted. 

The refusal to give the charge requested, and the ruling 
on demurrer, are the chief errors assigned. 


Buakey & Fercusoy, for appellants.—It is true the general 
rule is, the statute of frauds must be pleaded; but why plead 
what already appears of record on the face of the complaint? 
The special count shows on its face that the contract plain- 
tifl is seeking to enforce, is a promise to answer for the debt 
of another, and construing it most strongly against the 
pleader, that it was not in writing. It was, therefore, void 
under the statute of frauds.—25 Ala. 236. The charge re- 
quested should have been given. It was perfectly competent 
for the parties to make the new contract, and when made, all 
former contracts were merged in it, and any right of action 
existing, is upon the new contract.—-Jolnson v. Sellers, 33 Ala. 
271; 29 Ala. 558. . 


ARRINGTON & GRAHAM, contra.—Where a promise is made 
by one person for the benefit of another, the latter may main- 
tain an action on it in his own name.—Vason v. Hall, 30 Ala. 
599. The promise in this case arising out of a new consid- 
eration, beneficial to the promisor and resting entirely on 
his performance, is not within the statute of frauds.— Mc Ken- 
zie v. Jackson, 4 Ala. 250; Mason v. Hall, 30 Ala. 599. The 
charge asked was properly refused. It was based only on a 
part of the evidence, and required the court to instruct the 
jury, if this was true, then the parties did make a new con- 
tract, when there was testimony tending to show they did 
not. 


BRICKELL, C. J.—The tendency of our decisions is in 
support of the proposition, that if one person make a promise 
to another, for the benefit of a third, such third person may 
maintain an action upon the promise, though the considera- 
tion does not move from him.— Huckabee v. May, 14 Ala. 263 ; 
Mason v. Hall, 30 Ala. 599. It is well settled by our decis- 
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ions, conforming to the universal construction of the statute 
of frauds, that a promise by one to pay the debt of another, 
made upon a new and valuable consideration beneficial to 
the promisor, is not within the statute.—M/cKenzie v. Jack- 
son, 4 Ala. 230; Lee v. Fontaine, 10 Ala. 755; Mason v. Hall, 
30 Ala. 599. It is also well settled, that in declaring on 
promise required by the statute of frauds to be in writing, it 
is not necessary to aver the promise to have been made in 
writing. The distinction recognized by the authorities is, 
that when the contract would be good at common law, with- 
out writing, it is not necessary, in suing on it, to aver that it 
was written, although unless it is, a statute may declare it 
invalid. If, however, a statute creates the liability, or author- 
ized the contract, and rendered a writing essential, then, in 
suing on it, the declaration must aver it is in writing.—2 Brick. 
Dig. 30, § 221. These propositions sustain the sufficiency of 
the complaint, and relieve it from the objections made by 
the demurrer. 

The statute (R. C. § 2809) requires the amendment of 
pleadings, while the cause is in progress, “without costs and 
without delay,’ unless injustice will thereby be done. The 
only limit to the right of amendment is, that a new cause of 
action must not be substituted, and there must not be a 
change of the form of action, or an entire change of parties. 
The court below very properly permitted an amendment of 
the complaint, so as to make its allegations of the terms of 
the contract correspond with the evidence. 

The plaintiff having assented to the contract made with 
Ramsey, by which the defendant became liable to pay him 
for lis services, it was competent for him and the defendant, 
at any time before a breach of the contract, to waive, dissolve 
or annul the agreement, or to change, modify or qualify its 
terms. The mutual agreement of the parties, is the only 
consideration necessary to support the new agreement.—1 
Brick. Dig. 334, § 233. Whether there has been such change 
or modification of the original contract, is a question of fact 
for the jury, and depends on the intention of the parties, to 
be collected from their acts and declarations when the change 
is supposed to have been made. The acceptance by a party 
of a portion of his demand againsi another, without any 
agreement to release the balance, is not a waiver of his right 
to insist upon the payment of such balance.— Trustees, &c., 
v. Walden, 15 Ala. 655. But if he accepts such partial pay- 
ment, before a breach of contract—before the time of pay- 
ment has arrived, and agrees to look to another source than 
the promisor for the payment of the balance, or that pay- 

Vou. XIV. 
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ment of the balance shall depend on some contingency or 
event in the future, which may never happen, such new 
agreement is binding, and the original contract is waived or 
abandoned.—Johnson v. Sellers, 33 Ala. 265. If such agree- 
ment is made only to induce a performance, or to prevent a 
breach of the original contract, it would be without consider- 
ation and could not be supported. 

The charge requested by appellant was properly refused. 
Without explanation, its tendency was to mislead the jury. 
It withdrew from the consideration of the jury the evidence 
tending to show that the plaintiff had not assented to a 
change of the original contract—had not assented that the 
payment of the balance of his wages should depend on a 
surplus of the proceeds of the sales of the crops remaining 
after paying the defendant his advances. It also withdrew 
from their consideration the evidence tending to show that 
the plaintiff only seemingly assented, to induce a partial 
performance of the original contract. 

The defense set up was also dependent on the inquiry, 
whether the parties, by the supposed new agreement, really 
intended to vary or dissolve the original contract. If the 
charge had been given, the jury would probably have been 
led to suppose the facts referred to in it were conclusive 
evidence of such intention. These facts were all capable of 
explanation by evidence which satisfied the jury that the 
parties never intended to change or dissolve the original 
contract. There was evidence on this point, and its effect 
it was the province of the jury to determine. 

We find no error in the record, and the judgment must be 
affirmed. 





Danner v. The State. 
Indictment for Burglary. 


1. Indictment following language of statue; when insufficient.—Where a statute 
creating an offense, declares that it may be committed by certain specified 
particular acts or means, or by other generic acts or means which are not 
described, an indictment pursuing merely the language of the statute is defect- 
ive. If a conviction is sought for an act done in a manner or by means other 
than those particularized, such act or means should be specified more defi- 
nitely than by the general description in the statute. 

2. Character; presumption as to.—In the absence of all proof of the prisoner's 
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general reputation, the law indulges no presumption that his character is either 
good or bad, and the jury, without regard to that, must base their verdict 
solely on the evidence introduced. 


AppEaL from Cireuit Court of Bullock. 
Tried before Hon. J. E. Coss. 


Appellant was convicted of burglary, upon an indictment 
which charged that he “broke into and entered a shop, store, 
warehouse or other building, the property of J. Z. Andrews, 
in which goods, merchandize or other valuable thing, was 
kept for use, sale or deposit, with intent to steal, against the 
peace,” &e. 

The indictment was found in the circuit court of Barbour, 
and a change of venue was granted to Bullock circuit court, 
on account of local prejudice. On the trial in the latter 
court, a number of witnesses were examined. The appellant 
offered no proof as to character. In the concluding argument 
for the State, the prosecating attorney called the attention of 
the jury to the fact that appellant had failed to prove a good 
character, and urged that this was a circumstance against him. 

After the court had charged the jury, the appellant request- 
ed the following charge: “The law presumes every man to 
be innocent, until the presumption is broken down by satis- 
factory evidence. The law also presumes every one to have 
good character, and the failure of defendant to put his char- 
acter in evidence, creates no presumption whatever against 
him.” The court gave this charge, and remarked that it 
would further say to the jury, as an additional charge, “that 
it was the right of the defendant to have proven his own 
good character, and the State could not attack the character 
of defendant unless he put it in issue.” To this charge the 
defendant excepted. 

The jury having rendered a verdict of guilty, appellant 
moved in arrest of judgment on the following grounds: 

Ist. The indictment charges no offense. 

2d. The indictment charges the defendant with entering 
one or more places, in the alternative, in which one or more 
things were kept, without stating what was on deposit, or 
that such thing was of value.” 

The motion was overruled, and the prisoner sentenced. 


D.M. Sears and Joun A. Foster, for appellant.—The indict- 
ment is fatally defective, and the court erred in not sustaining 
the motion in arrest of judgment.—Ramsey v. The State, 43 
Ala. 404; 1 Brick. Dig. § 962; Anthony v. The State, 29 Ala. 


Vou. 11v. 
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27; Johnson v. The State, 32 Ala. 583. The effect of the addi- 
tional charge given by the court, under the circumstances, 
was error prejudicial to defendant. It made the charge, in 
substance, as follows: The law forbids you to draw any pre- 
sumption against the prisoner, for not putting his character 
in issue—nevertheless you must understand the State could 
not attack his character unless he put it in issue! What 

yas this but an intimation that the defendant’s not having 
put his character in issue, was a matter to be weighed by 
the jury? 





Joun W. A. Sanrorp, Attorney General, contra.—The in- 
dictment pursuing the words of the statute, was sufficient.— 
25 Ala. 64; 22 Ala. 64. The object of the statute was to 
protect the security of the buildings mentioned in it, and 
the value of the things in them is “immaterial. The words 
in which “any goods, “merchandize or other valuable thing 
is kept,” are employ ed merely to describe the kind of build- 
ing intended to be protected. 


MANNING, J.—The indictment in this cause, under sec- 
tion 3695 of the Revised Code, charges that defendant “broke 
into and entered a shop, store, warehouse, or other building, 
the property of J. Z. Andrews, in which goods, merchandize, 
or other valuable thing was kept for use, sale, or deposit, with 
intent to steal, against the peace and dignity,” &e. The lan- 
guage used is that contained in the section. 

A statute creating a crime often specifies certain particular 
acts and things as constituting it, and then declares further, 
in alternative w ords, that the offense may be committed 
otherwise by acts and things which are not specifically desig- 
nated, but are described or classed generally, as having 
something i in common with those, or some of those that are 
specified... Thus, the section under which this prosecution is 
conducted, denounces as guilty of burglary, “any person who 
either in the night or day time, with intent to steal, or to 
commit a felony, breaks into and enters... ... . any shop, 
store, W arehouse or other building, |the property of another 
person] in which any goods, merchandize, or other valuable 
thing, is kept for use, sale or deposit.” In an indictment on 
such a statute, w hen the State’s‘counsel intends to rely on 
proof of the commission of the offense in a manner or by 
means other than those particularized as sufficient to consti- 
tute it, he should specify those other means, and not rely 
merely on the general description; which, in the instance 
before us, is contained in the words, “or other valuable 
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thing.” —Johnson v. State, 32 Ala. 581. And the other thing 
particularized should in this case be alleged also to be a 
thing of value, or a valuable thing, to-wit: cotton, or what- 
ever it be.—Jke Lobinson v. State, 52 Ala. 587; Jasper Webb 
v. State, 52 Ala. 422. 

It has been decided that the terms, “goods” and “mer- 
chandize,” used in the statute, import value, but that “cot- 
ton in the seed” or “lint cotton,” does not.— Norris d& Cole- 
man v. State, January term, 1874; Webb v. State, (supra.) 

The cases in which it has been held, that an indictment 
charging an offense in the words of the statute creating it, is 
good, will be found to be cases in which the terms used are 
those specially designated by the statute as constituting it, 
or the general description, with an addition under videlicet, 
or otherwise, particularizing the things or means other than 
those mentioned in the statute that are relied on, and not 
the words merely of the general description.— 7'he State v. 
Click, 2 Ala. 26; Mason & Franklin v. State, 42 id. 543; Lo- 
dano v. State, 25 id. 54. 

A charge in the words of such general description without 
any specification, or with such general words alone, follow- 
ing in the alternative, after the words specifically used in the 
statute, is not good. Section 1361 (1176) of the Code, 
makes it a punishable offense to “obstruct a public road by 
a fence, bar, or other impediment.” And in Johnson v. State, 
32 Ala. 581, an indictment under this law averred that defend- 
ant did obstruct a public road, “by a fence, bar, or other 
impediment ”—without specifying or particularizing what 
constituted such other impediment—and it was decided that 
the indictment was not good. If it had averred that the 
obstruction was by a fence, or by a bar, it would have then 
been sufficient ; but the addition, although in the language 
of the statute, of the alternative words, “or some other imped- 
iment,” created an uncertainty which made the whole indict- 
ment bad.—Johnson v. State, supra; Raiford’s case, 7 Porter, 
101. 

Section 3695 evidently means that the “other valuable 
thing” contemplated, shall be something ejusdem generis with 
“goods” and “merchandize;’ at least that it must be per- 
sonalty. But ¢/ings are not necessarily personal chattles. 
The word is one of very wide meaning. Things may be real 
or personal, corporeal or incorporeal, secular or spiritual. 
Indeed, it is perhaps the nomen generalissimum of the English 
language. A valuable thing kept in a building for use, might be 
a picture painted on the walls of a house, much more valua- 
ble than the house itself, kept therein and used as a means 
of making money by the exhibition of it, or in the instruction 
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of pupils in art; or it might be a black-board built in the walls 
of a school house, as a part thereof, and used as a means of 
education. In either of these cases the thing being a part of 
the realty, would not be of the same nature with “goods” or 
“merchandize.” The rule, therefore, established by the case 
of Johnson v. State, supra, and other cases, is especially appli- 
cable to indictments under section 3695 of the Revised Code, 
and the disregard of this rule in framing the indictment in 
the cause before us, makes it defective and bad. 

The charge asked by the defendant and given by the court, 
was not entirely correct. While it is true that the law pre- 
sumes every one to be innocent until the contrary appears 
by evidence, it does not presume every one to have a good 
character. It presumes nothing in respect to a defendant’s 
general reputation. In the absence of all proof on the sub- 
ject, his character is not to be taken as either good or bad; 
and the jury are not authorized by assuming that it is one 
or the other, to let it have weight in inclining them toward 
either his acquittal or his conviction. In such a case, their 
verdict should be founded entirely on the evidence legally 
introduced, and not on any idea unsupported by direct testi- 
mony concerning his general character. And it is the office 
and duty of the judge who tries a cause, to see to it, by his 
control over counsel and his instructions to the jury, that 
justice is administered according to law, and not according 
to the prejudices and passions of the community. Of course, 
also, instructions of the judge to the jury which will mislead 
them to the prejudice of a prisoner on a point in respect to 
which there is no evidence, are erroneous and will cause a 
reversal of the judgment. 

The judgment of the court below is reversed and the cause 
remanded. The appellant must remain in custody until dis- 
charged by due course of law. 


Williams v. The State. 
Indictment for Bigamy. 


1. Bigamy; what sufficient proot of foreign marriage.—The confession of a 
prior marriage, in a sister State, by one indicted for bigamy here, are properly 
received in evidence against him, without the production of the record ot the 
marriage. By the common law, which is presumed to exist there, consent 
followed by cohabitation constituting a valid marriage, it does not appear that 
there is any better evidence of the marriage, and if there were, the court here 
is without power to compel its production. 

2. Same.— Repeated admissions deliberately made by the accused, that h 
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had a wife in Florida and left her there because she refused to come with him 
to this State, are sufficient evidence of the first marriage to justify conviction, 
if the jury are satisfied that the admission of the marriage involved an admis- 
sion of its validity. 

3. Venue; questions as to, how can not be raised.—Whether there was any or 
sufficient proof of venue, (where no exception is taken to the ‘‘ conviction and 
sentence,”) can be raised ouly by exception to some ruling of the court on the 
evidence. ‘The refusal of a charge involving a single legal proposition, not in 
any manner raising the question of proof of venue, does not autherize an 
inquiry into the sufficiency of the whole evidence, as though the court were 
considering it on motion for a new trial. 


ApPEAL from Cireuit Court of Butler. 

Tried before Hon. Joun K. Henry. 

The appellant, George Williams, was convicted of bigamy. 
To prove the second marriage, the State introduced from the 
record of marriage licenses of the probate court of Butler 
county, Alabama, a marriage license, authorizing the solem- 
nization of the rites of matrimony between George W. Wil- 
liams and Sarah E. Byrd, and a certificate of a justice of the 
peace that he had married the parties on the 9th day of 
March, 1873. 

There was no proof of the first marriage, except the 
admissions and statements of the accused. He stated to 
two witnesses in the early part of the year 1873, that “he 
had a wife in Florida, but when he left there she refused to 
come, and he left her in Florida.” Another witness testified 
that in hiring the appellant and his brother in November, 
1872, he asked how many families there would be, and 
defendant said “he had been married, but was ready to 
marry again.” In January, 1873, appellant advised with 
this same witness about marrying, stating “that he had a 
wife in Florida, but she refused to come with him, and he 
wanted to marry a Mrs. Byrd.” He asked the witness ‘if 
he thought there would be any danger in marrying her, and 
stated that if he was in Florida, he could get a divorce for 
five dollars.” 

This was substantially all the evidence. 

The appellant’s counsel requested the court to charge the 
jury, in writing, as follows: “If the proof shows defendant 
confessed to witnesses, in the years 1872 and 1873, that he 
had a wife in Florida, and then afterwards married a Mrs. 
Byrd in Alabama, then the State can not convict on these 
confessions, unless it goes further and proves to the satis- 
faction of the jury that the marriage of the defendant in 
Florida was valid, and according to the laws of Florida.” 
The court refused to give this charge, and the defendant 
excepted. 

VoL. LIV. 
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W. A. Duke, for appellant.—This case differs from Lang- 
try v. The State. Proof of both confession and cohabitation 
was made in that case; here, there is only proof of confes- 
sions, but no proof of cohabitation. The proof of the sec- 
ond marriage is insuflicient. The license and certificate 
show at most only that George W. Williams and Sarah E. 
Byrd were married, but they do not show the identity of the 
Williams there mentioned with the defendant here.—See 
Roscoe’s Crim. Ev. 316. The venue was not proved.— 
Peters v. The State, 30 Ala. 681. 


Joun W. A. Sanrorp, Attorney General, contra.—Langtry 
v. The State, 30 Ala., is decisive of this case. The objection 
as to the sufficiency of the proof of the second marriage, 
and of the venue are not questions for this court, unless the 
matter was raised in the court below and decided there. 


BRICKELL, C. J.—The verbal admission of a party in a 
civil cause, or the verbal confession of the accused in a crim- 
inal prosecution, of any fact capable of proof by parol, is 
admissible in evidence against him. An admission or con- 
fession verbally, of a fact of which there is higher and bet- 
ter evidence the party offering it can produce, is not received 
on the same principle and for the same reasons on which 
inferior evidence is always rejected. Verbal admissions out 
of court are not admissible to establish records, deeds, or 
other writings, of which there is higher and better evidence 
the party can and ought to produce. The presumption 
arises that the best evidence is withheld, it may be, for a 
sinister purpose, and if that presumption is not indulged, it 
would be dangerous to rest judgment on inferior evidence, 
when it was apparent to the court higher evidence, on which 
it could proceed more intelligently and satisfactorily, existed, 
and was within the power of the party to produce, and the 
production of which it had jurisdiction to compel. The 
deed or record, if produced, would possibly contradict the 
admission or confession, and verbal confession in a criminal 
case, are always capable of contradiction or explanation. It 
may be shown they were ignorantly made, or even when 
intentionally made, are not founded in truth. This is true, 
also, of verbal admissions, when not operating as an estop- 
pel. A mere verbal admission or confession of matter of 
law, is not admitted as evidence, for the party may not know 
the law, and his admission of it may be exceedingly errone- 
ous. The court must determine what is the law, unaided by 
such admission or confession. 

These are the only limitations on the admissibility of 
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admissions or confessions, which the current of authority 
recognizes. The vigilance of the court in inquiring in crim- 
inal prosecutions whether the confession of the accused— 
and by confession is intended only that which is expressed 
by admission when applied to a civil cause—is voluntary, 
must always be exercised. If it appears to have been vol- 
untary, it is evidence the jury must consider and weigh, and 
within their exclusive province it lies to determine its suf- 
ficiency. They should be, and doubtless are, always in- 
structed, that the value of a confession depends in a great 
degree on other evidence corroborating it, and that it should 
be carefully and cautiously weighed, because, like the repeti- 
tion of every verbal statement, it is subject to much infirm- 
ity. The party making it may have been misunderstood, 
or he may not have clearly expressed himself, or his words 
may bear to another a significance different from that he 
intended ; and besides, it is a species of evidence easy of fab- 
rication, and difficult of disproof. When, however, the con- 
fession has been voluntarily made, is precisely identified, and 
has been repeated substantially at different times and to dif- 
ferent persons, in the absence of all motive to speak other- 
wise than truthfully, it is evidence the court never hesitate 
to receive, and on which the most intelligent, thoughtful and 
conscientious juror will not hesitate to pronounce a verdict. 
The degree of the crime is not material; it may be the high- 
est, involving a forfeiture of life, or it may be the lowest, fol- 
lowed by a mere pecuniary amercement, insignificant in 
amount. 

To this general principle, an exception is supposed to 
obtain in a prosecution for bigamy. To constitute the 
offense, it is necessary to allege and prove two distinct mar- 
riages, and that at the time of the second marriage the 
accused had a former husband or wife alive.—3 Green. Ev. 
§ 204. The former marriage, it has been said, must be proved 
by the production of the record of the marriage, or by a 
witness present at its solemnization or ceremony. The excep- 
tion, where it is recognized, rests on the expressions of Lord 
Mansfield, in Morris v. Miller, 4 Burr. 2087. The action was 
for criminal conversation, and of consequence the admissi- 
bility or sufficiency of evidence in that particular form of 
action only was directly presented for adjudication. It is 
true, he says, “in a prosecution for bigamy, a marriage in 
fact must be proved,” but he says, also, ‘we do not at pres- 
ent define what may or may not be evidence of a marriage 
in fact.” The declarations of the defendant in the case were 
rejected, as tending only to prove a marriage by reputation, 
and not a marriage in fact. Proceeding on these expressions 
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of Lord Mansfield, it was said by Ormond, J.,in Ford v. 
Ford, 4 Ala. 144: “ Upon an indictment for bigamy, and in 
the action for criminal conversation, the fact of the former 
marriage must be proved by the production of the record of 
the marriage, or by a witness present at the ceremony.” 
The case before the court was a bill in equity for the assign- 
ment of dower, and in such a suit it is only necessary for 
the demandant to show an actual marriage, by any compe- 
tent evidence, satisfying the court of the fact. No particular 
character of evidence, such as the registry of the marriage, 
or the production of a witness present at the ceremony, is 
necessary.— Martin v. Martin, 22 Ala. 86. In Langtry v. State, 
30 Ala. 536, the question was directly presented, whether, on 
a prosecution for bigamy, the first marriage was capable of 
proof by the declarations of the accused, and cohabitation. 
The court declaring what was said in Ford v. Ford, supra, a 
dictum, unsupported except by the dictum of Lord Mansfield, 
in Morris v. Miller, supra, or cases resting on it, held such 
evidence admissible, and if full and satisfactory, sufficient to 
support a conviction. The first marriage, in the case of 
Langtry v. State, was, if it existed, probably a domestic, not a 
foreign marriage. If in any case record evidence of a mar- 
riage can be presumed to exist, and within the power of the 
State to produce, the presumption would be the more readily 
made as to a domestic marriage. It cannot be solemnized 
without a license issuing from the office of a public officer of 
the State, to which it must be returned, with the certificate 
of the officer or minister solemnizing it. The license and 
the certificate are recorded, and a certified copy of the reg- 
istry, is presumptive evidence of the fact of marriage.—R. C. 
§ 2341. The record is always open to public inspection, and 
any one is entitled to a certified copy of it. Of a foreign 
marriage, there cannot be record evidence, within the power 
of the State to produce. If such evidence exists, it is with- 
out the State, and beyond the jurisdiction of the court. 
There would be a reason, therefore, for requiring record evi- 
dence of a marriage in this State, not existing when the mar- 
riage occurred in a foreign state. In England, it has been 
held on an indictment for bigamy, the first marriage having 
oceurred in New York, it was competent to prove it by the 
admissions of the accused, and it was for the jury to deter- 
mine whether the admission was of a marriage valid accord- 
ing to the law of New York.—Keg. v. Simmonton, 1 Cow. & 
Kir. 164, (S. C. 47 Eng. Com. Law 164). In Truman’s case, 
cited 1 East’s Crown Law, 470, the first marriage occurred in 
Scotland, and was proved by cohabitation, the declarations 
of the accused, and a copy of proceedings had against him 
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in a court of Scotland for having contracted such marriage. 
A conviction on the evidence was supported by all the judges 
(except two who were absent), some of them expressjng the 
opinion the acknowledgment of the accused would have been 
sufficient evidence. Mr. East, in his observations upon the 
case, says: “With respect to such evidence of a bare 
acknowledgment i in this case, it may be difficult to say that 
it is not evidence to go to the jury, like the acknowledgment 
of any other matter en pais, where it is made by a party to 
his own prejudice at the time.” It is difficult to see any 
good reason for doubting the admissibility of an admission 
of the fact of marriage or its sufticiency, when it is deliber- 
ate and precisely identified. Such evidence would be received 
if it was sought to charge the husband with the engagements 
of the supposed wife; or, after his death, when the legiti- 
macy of his children, or the descent and inheritance of his 
estate; were involved. Then, even evidence inferior to it, 
inscriptions on tombstones, family registers, recognition, or 
reputation, will be received. When the legitimacy of chil- 
dren and their right to inherit is in issue, the validity of 
marriage is as directly involved as it is in a prosecution for 
bigamy. That the one may be a civil action and the other 
is a criminal prosecution, affects the admissibility of the 
declaration only in requiring evidence in the latter case sat- 
isfactory to the court that it was voluntary. Any fact capa- 
ble of proof by parol, in a civil cause, is equally capable of 
proof by evidence of that character in a criminal prosecu- 
tion. 

In the case before us, the evidence found in the record is 
of the repeated admissions of the accused that he had a wife 
in Florida, and that he left her there because she refused to 
come with him to this state. These admissions, it is appa- 
rent, were not carelessly made, but were made while the 
second marriage was in contemplation, and in one instance 
when soliciting advice as to the propriety of the second mar- 
riage. If he indulged a doubt of the validity of his first 
marriage, he does not intimate it in any of the several con- 
vers ations in which he admits it. He certainly knew whether 
he had been married or not, and whether that m: utiage was 

valid or not. It is but a fair presumption, if the marriage 
had been invalid, he would have so stated. According to his 
admissions, it was valid, and the wife had not kept her vow 
to live with him by refusing to come here with him. In 
Cayford’s case, 7 Green. 57, C. J. Mellen, after a thorough 
examination of the authorities, held, on an indictment for 
lewd cohabitation, the prisoner’s confession of the fact of 
marriage in another State or country was sufticient; that from 

Vou. Liv. 

















1875.) OF ALABAMA. 137 
[Williams v. The State.] 


such confession the validity of the marriage ought to be pre- 
sumed. Not doubting that a deliberate confession of mar- 
riage in the State would be sufticient evidence of the fact, he 
says: “Cases of foreign marriage stand on different grounds 
from domestic. The latter may be generally proved with 
ease by record evidence, or by the oath of some person or 
persons who were present at the solemnization, they being 
within reach of the court’s process. Not so in cases of mar- 
riages in a foreign country, or even in another State of the 
Union.” Soin the case of Warner v. Commonwealth, 2 Va. 
Cases, the fact of marriage in Pennsylvania was held prop- 
erly proved by the declarations of the accused. In State v. 
Hilton, 3 Rich. (Law) 434, the declarations of the accused 
were deemed sufficien’ to establish the first marriage had in 
North Carolina. Such is the general line of decision in this 
country.—3 Whart. Am. Cr. Law, $$ 2631-4. 

The presumption is that the common law prevails in our 
sister States. The weight of authority is in favor of the prop- 
osition that at common law, the consent of the parties, fol- 
lowed by cohabitation, is a valid marriage—1 Bish. Mar. & 
Div., $$ 289-292; Campbell v. Gullait, 43 Ala. 57. The admis- 
sion of the accused of the fact of marriage in Florida, was 
an admission of a fact which may rest only in parol, of the 
fact that he and the woman who refused to accompany him 
to this State had consented to live together, and had lived 
together as man and wife. It was not the confession of a 
fact of which there was necessarily higher evidence, and if 
there was such evidence, it was without the State, and not 
in the power of the prosecution to produce. 

The charge requested was properly refused. The admis- 
sions were competent evidence, without any other evidence 
that the marriage was valid according to the laws of Florida. 
It was for the jury to determine whether the admissions did 
not involve an admission of the validity of the marriage. If 
the jury were satisfied they did, no other evidence of its 
validity was necessary. 

The only exception reserved was to the refusal of the 
charge requested by the appellant; no exception was taken 
“to the sentence and conviction,’ as in /rank v. State, 40 
Ala. 9. Whether there was evidence of the venue, or whether 
the evidence in any respect was insufficient for a conviction, 
can only be presented by some exception to the rulings of 
the court on the evidence. A charge requested and refused, 
presenting a single legal proposition, does not authorize an 
inquiry into the sufliciency of the whole evidence, as if we 
were determining an application for a new trial, because of 
the insufliciency of the evidence to support the verdict. 

The judgment must be affirmed. 
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Snow wv. The State. 
Indictment for Burglary. 


1. Indictment ; when not bad for duplicity—Under our statutes an indictment 
is not bad for duplicity, because it charges in the same count a burglarious 
entrance into a building, and the commission therein of petty larceny. 

2. Declarations ; what hearsay.—Declarations of a third person, made in the 


oe 


absence of the accused, to the effect that he, and not the defendant committed 
the offense charged, are mere hearsay, and not admissible evidence in favor 
of the prisoner. 


ApPEaL from the Circuit Court of Wilcox. 

Tried before Hon. Joun K. Henry. 

The indictment in this case contained two counts. The 
first count charged “that Walter Snow and Marion Crum 
did, with the intent to steal, break into and enter the cotton 
house of Thomas Avery, a building in which cotton in the seed 
was then and there kept for use or deposit, and did then 
and there in said cotton house, feloniously take and carry 
away one hundred pounds of cotton in the seed, the personal 
property of Thomas Avery, of the value of four dollars, 
against the peace,” «ce. 

The second count charged that Snow and Crum did, with 
the intent to steal, break into and enter the cotton house of 
Thomas Avery, a building in which cotton, a valuable thing, 
was then and there kept for use or deposit, and did then and 
there, in said cotton house, feloniously take and carry away 
one hundred pounds of cotton, the personal property of 
Thomas Avery, of the value of four dollars,’ &c. The de- 
fendants demurred to the indictment because of a misjoinder 
of counts, and the State, by leave of court, entered a nolle 
pross as to the first count. The defendants then demurred 
to the second count, because it charged a felony and a mis- 
demeanor in the same count, and the court overruled the 
demurrer, and the defendants excepted. - 

On the trial, the appellant Snow “moved the court to 
allow him to prove by Scott Skinner that the morning after 
the cotton house was said to have been broken open, he 
(said witness) heard Gus Underwood say that he (Under- 
wood) was the one that broke into said cotton house, and 
that it was not Walter Snow—the said Gus Underwood not 
being a witness or defendant, or having any connection with 
the case whatever.” The court refused to allow this evidence 
to go to the jury, and defendant Snow excepted. Crum was 
acquitted, and Snow convicted of burglary. 

Vou. Liv. 
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Neither the record nor docket gives the name of appel- 
lant’s counsel. 


Joun W. A. Sanrorp, Attorney General, appeared for the 
State. 


BRICKELL, C. J.—The demurrer to the indictment rests 
on the ground that two offenses, burglary and petty larceny, 
are charged in the same count, and therefore the couut is 
bad for duplicity. The general rule that two offenses can- 
not be charged in the same count has many exceptions 
under our statute. At common law, in England, it is a com- 
mon practice in an indictment for burglary, to aver in the 
same count, the breaking and, entry with intent to steal, and 
also the larceny actually committed in the place entered. 
1 Bish. Cr. Pro. § 439. The whole is a single transaction, 
dependent on the same facts, and the accused is not per- 
plexed or embarrassed in making defense, as he would be if 
two separate and distinct offenses were charged against him. 
The demurrer was properly overruled.— Wolf v. State, 49 
Ala. 359. 

The declarations of a third person, made in the absence of 
the accused, tending to the conclusion he was the guilty 
agent in the commission of the offense, was mere hearsay, and 
was properly excluded. There is no error in the record, and 
the judgment must be aftirmed. 


The State v. The Alabama & Chatta- 
nooga Rail Road Company. 


Motion to dismiss Appeal. 


Appeul ; what not such final decree as will authorize.—A decretal order of the 
chancellor ascertaining and declaring the compeusation of a receiver appointed 
in the cause, and his solicitor, and directing its taxation as costs against the 
complainant in the suit—the equities of the case not having been settled—is 
not such a final decree as will support an appeal. 


AppraL from Chancery Court of Sumter. 

Heard before Hon. A. W. DILLarp. 

This was a motion to dismiss the appeal in this case, on 
the ground that no final decree had been rendered. The 
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facts upon which it is based are sufficiently stated in the 
Opinion. 


W. Boytes, and Braca & TuHorIneToN, pio motion. 


Joun W. A. Sanrorp, Attorney General, and Robert H. 
SMITH, contra. 


BRICKELL, C. J.—This appeal is taken from a decretal 
order, ascertaining and declaring the compensation of a 
receiver appointed in this cause, and his solicitor, and direct- 
ing its taxation as costs against the appellant, the com- 
plainant in the suit. The statute limits appeals, (unless 
otherwise directed), to final decrees.—R. C. § 3485. The 
final decree, which, under the statute, will support an appeal, 
is that which settles the equities, and adjudges the rights of 
the parties.—1 Brick. Dig. 89, § 85. An interlocutory or 
decretal order, touching matters arising incidentally in the 
progress of the cause, remains under the control of the 
chancellor, subject to the rescission or modification, as the 
exigencies of the case or the rights of the parties may 
require, and are not revisable until the rendition of the final 
decree. There may be decretal orders of such a nature, 
that the immediate correction of granting or refusing them, 
is indispensable to the due administration of justice. Of 
this kind the case of Ex parte King, 27 Ala. 387, is an 
example. When such is the case a mandamus has been 
awarded in the exercise of the power of general superin- 
tendence over inferior jurisdictions with which this court is 
clothed. 

The decretal order under consideration is completely 
within the control of the chancellor, and if erroneous, he can, 
and would doubtless, on a proper application, rescind or 
modify it, at any time before the final disposition of the 
cause. The case is clearly distinguishable from that of 
Magee v. Cowperthwaite, 10 Ala. 966, in. which a writ of error 
was supported from a decree of the chancellor, overruling 
exceptions to the report of the register, stating the accounts, 
and fixing the compensation of a receiver. The equities of 
the case had all been previously settled and a decree ren- 
dered, which had been affirmed in this court. The cause 
remained in the chancery court, only for a settlement of the 
accounts of the receiver, and the decree settling them was 
the final disposition of the cause. Over that decree, after 
the term of its rendition, the chancellor had no power, and 
there were no parties to be affected by it, but the com- 
piainents and the receiver. The equities of this case have 
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not been settled—the whole cause is within the control of 
the chancellor, and the order complained of cannot affect the 
final decree which may be rendered. The direction that 
execution may issue against the appellant for the compensa- 
tion allowed, cannot change the character of the order. We 
presume it was inadvertently inserted, as in no event can an 
execution issue against the State. 

The motion to dismiss the appeal must be sustained. It 
is not proper, therefore, to express any opinion on the reg- 
ularity of the order, or whether the facts found in the record 
support it. These are inquiries which will arise, if on a 
proper application, the chancellor should refuse to rescind 
or modify it, and an appropriate remedy should be pursued 
to correct any error he may be found to have committed. 

The appeal is dismissed. 


STongE, J., not sitting. 


Riges vw. Fuller et al. 
=SSs 


Real Action in the Nature of Ejectment. 


1. Designatio persone; what regarded as.—Where the terms and covenants 
of a deed import that the grantor was seized, and covenanted and conveyed in 
his own right, his designating himself ‘‘administrator of the estate of J. D. 
R., deceased,” will be regarded as mere designatio person. 

2. Color of tille: what admissible to show.—Such a deed made by an admin- 
istrator, with the will annexed (the will giving no power of sale and a sale 
not having been ordered by any court), although void as a conveyance of the 
testator’s estate, is admissible to show color and claim of title in the grantee 
and those claiming wader him. 

3. Sale by one heir; when purchaser holds adversely to all.—A sale and con- 
veyance by one heir of the entire fee to a stranger who takes possession, claim- 
ing the exclusive title, converts the possession of the purchaser into adverse 
possession, which, if continued for the time prescribed by the statute of lim- 
itations, will bar the entry of the other heirs. 

4. Adverse possession; what indispensable to.—Continuity is an indispensa- 
ble element of adverse possession. If several persons enter at different times, 
between whom there is no privity of estate, the several possessions can not be 
tacked so as to make a continuity of possessions on which the statute of lim- 
itations will operate; otherwise, where there is such privity of estate, as the 
possession of landlord and tenant, vendor and vendee, ancestor and heir. 


5 Revised Code, § 2910; construed.—Under the provisions of the Revised 


Code (§ 2910), the operation of the statute is not suspended during the con- 
tinnance of the disabilities therein enumerated. Where disabilities occur and 
contiuue with the right during the whole time necessary to constitute the bar, 
the whole additional period allowed by the statute, after the removal of the 
disability, must elapse before the bar is complete ; but where any portion of 
such additional period elapses during the time constituting the bar, it must be 
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deducted from the time allowed for bringing suit, after the removal of the 
disability. 

6. Charge; presumptions made to uphold.—An affirmative charge, correct as 
a legal proposition under any state of facts that could have existed in the case, 
will be presumed to have been authorized by the evidence, unless the contrary 
affirmatively appears. 


APPEAL from Circuit Court of St. Clair. 

Tried before Hon. W. L. Wurrtock. 

The appellant, Columbus W. Riggs, brought a real action 
in the nature of ejectment against the appellees, to recover 
certain lands, on the 16th day of January, 1873. 

The lands in controversy formerly belonged to John D. 
Riggs, deceased. Appellant was his youngest son, and 
claimed title as heir. He was born some time in May, 1849. 
The appellees claimed title through certain conveyances and 
possessions thereunder, as hereafter shown. 

John D. Riggs died in the year 1852, leaving a widow who 
survived him for two or three years, and several children. 
He also left a last will and testament, which was duly ad- 
mitted to probate. The will provided, among other things, 
that the testator’s land should not be sold, but kept together 
until his youngest child became of age. William G. Riggs, a 
son of the testator, was appointed and qualified as adminis- 
trator cum testamento annexo, and on the 19th day of March, 
A. D. 1856, without any order of court, or other known au- 
thority (he having no title or interest whatever in the lands, 
except as an heir), sold and conveyed the premises to Charles 
Pearson, since deceased. Pearson took peaceable possession 
under this deed and remained in possession, claiming and 
holding the lands as his own, until his death in the year 
1862. He left a widow, who afterwards intermarried with 
one Spruell, and a minor child, Julia, under fourteen vears 
of age, two of the appellees. He also left a last will and 
testament, which was duly probated, of which McClendon 
and James Pearson qualified as executors. The will itself is 
not set out in the record. After Pearson’s death his widow 
and child remained in the actual and peaceable possession 
of the tract sought to be recovered of them, until it was set 
apart and conveyed them as a homestead, and have ever 
since continued in possession. 

On the 5th day of November, 1866, the executors of Pear- 
son filed their petition in the probate court, reciting that the 
will gave no power to sell land, and that the lands “are so 
situated, and are of such dimensions that they can not be 
equitably divided among the heirs,” (who are stated to be 
the widow and a minor child) and praying an order of sale 
for that purpose. This petition also shows that more than 
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eighteen months had elapsed from the grant of letters testa- 
mentary, and that the estate was solvent. The probate 
judge being disqualified, the cause was heard before the reg- 
ister in chancery, who set a day for the hearing, appointed 
a guardian ad litem for the minor, and caused notice to issue 
to the widow, «e. 

On the day appointed, the guardian ad litem having ap- 
peared, accepted in writing and filed an answer in writing 
denying the allegations of the petition, the register upon 
proof by disinterested witnesses, taken by deposition as in 
chancery proceedings, showing the necessity for sale, granted 
the order of sale of the lands in controversy, and other lands 
belonging to the testator, as prayed in the petition. The sale 
was made, as directed, and the appellee Fuller became the 
purchaser of a portion of the lands in controversy. It was 
duly reported to and confirmed by the court, and upon pay- 
ment of the purchase money, a conveyance was ordered and 
executed on the 15th day of June, 1868. Fuller entered into 
possession after the date of the confirmation, on the 8th day 
of February, 1867, anda has so continued ever since, claiming 
under the purchase and conveyance. ; 

It appears that Pearson’s widow dissented from the will, 
and demanded dower, and by her written consent the lands 
were sold, freed from the claim of dower. The probate 
court, upon petition of the widow, asking that real estate of 
the value of $500, be set apart to her and her minor child, 
as exemptions, and that she was unable to set apart said 
lands, but the executors were willing to do so for her—made 
an order directing the executors to select and set apart such 
lands, &c., including the homestead, and report to the court. 
The executors having reported a selection and setting apart 
of land (which was accepted by the widow), the report was 
approved, and the register, acting as probate judge, directed 
a conveyance by the executors to the widow, of the lands 
thus set apart, which was accordingly made on the Ist day 
of September, 1867, to the widow and her minor child, Julia. 
This was the claim of the title shown by the appellees 
Spruell and Julia Pearson, they having taken possession on 
the day the conveyance bears date, and so continued in 


possession ever since. The suit being brought against all | 


the appellees for the possession of the entire tract sued 
for, they respectively disclaimed possession as to that part 
in the possession of their co-defendants. 
The deed from William G. Riggs to Pearson, conveying 
the premises sued for, was as follows: “This indenture, 


made the 19th day of March, 1856, between William G. 
Riggs, administrator of the estave of John D. Riggs, deceased, 
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party of the first part, and Charles W. Pearson of the second 
part,” . . . “witnesseth, that whereas the party of the first 
part, in consideration of the sum of $500 to him in hand paid, 
the receipt whereof is hereby acknowledged, hath this day 
bargained and sold, and by these presents doth bargain and 
sell, and enfoeff and convey unto said Charles M. Pearson, 
. to have and to hold to him and his heirs forever, 
. . . and the party of the first part, for and against him- 
self, his heirs, executors and administrators, do and by these 

resents will forever warrant and defend said title from the 
lawful claim of him, his heirs, and from all persons what- 
soever. In testimony whereof said party to the first part hath 
hereunto set his hand and affixed his seal,” &c. This deed 
was signed by Riggs as an individual merely. 

When the appellees offered the deed “to show color of 
title in Charles M. Pearson, and for every other purpose for 
which they might offer it,” the appellant objected, on the 
grounds that there had been no order of sale; that the will 
conferred no authority to sell, and that the probate court 
had never confirmed the sale or ordered any conveyance. 
These objections were overruled, and appellant excepted. 

When the deed of Pearson’s executors to the appellee 
Fuller was introduced, the appellant objected, on the ground 
that the order of sale and conveyance under it were void, 
and that the probate court or register had no jurisdiction to 
make the order of sale, &c. His objections were overruled 
and he excepted, the judge remarking that he would let the 
record and deed go in evidence and he would charge right on 
that point. 

Appellant also objected to the introduction of the deed of 
Pearson’s executors conveying the lands set apart as a 
homestead, to the appellees Spruell and Julia Pearson, on 
the ground that the estate not being insolvent, there was no 
necessity for sale, &c. A similar ruling was made, and like 
exception reserved as to the introduction of the conveyance 
to Fuller. 

The foregoing is the substance of the evidence set forth in 
the bill of exceptions, which states, “this being all the 
evidence upon the question of title to the land in con- 
troversy, the court charged the jury,” «e. 

The court charged the jury, in substance, that if Pearson 
went into possession of the lands, under the deed from W. 
G. Riggs, on the 19th of March, 1856, and continued in 
actual, peaceable and undisturbed pcssession until his death, 
and that at his death the appellee Spruell and Julia Pearson 
went into possession as his next of kin, together with his 
executors, and held the same peaceably and adversely until 
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the sale by the execut rs to the appellee Fuller, in 1867, and 
that under that conveyance he went into peaceable possession 
of the portion of the land conveyed to him, and so continued 
to hold the same undisturbed, peaceably and as his property 
up to the time this suit was brought—“then Fuller was en- 
titled to the period of time Pearson, deceased, had the lands, 
added to the time he himself had it in possession, in making 
out the statute of limitations and adverse peaceable posses- 
sion of ten years, (deducting the period during which the 
statute was suspended during the late war), and plaintiff can 
not recover if he failed to bring the suit within three years 
next after he attained his majority.” 

The court further charged the jury, in substance, that they 
could look to the deed from Riggs to Pearson, and from 
Pearson’s executors to Fuller, and to the other appellees, 
for the purpose of showing color of title in them to the 
lands, and for no other purpose. 

The court further charged the jury, that “if C. M. Pear- 
son, immediately after his purchase, went into actual and 
peaceable possession of the lands under such color of title, 
and so held the same up to the time of his death, and that 
he died leaving a widow and only child, whe continued in 
peaceable possession until the land was assigned them as a 
homestead, as shown by the evidence, and afterwards held 
the same peaceably and undisturbed up to the time the suit 
was brought, they would be entitled to the time which C. M. 
Pearson so held, as a portion of the time necessary to create 
the bar of ten years, deducting the period during which the 
statute of limitations was suspended during the late war.” 

Appellant excepted separately to the giving of each of 
these charges, and here assigns them, together with the 
rulings of the court upon the introduction of the deeds 
offered in evidence, as error. 


LeRoy F. Box, for appellant. 


JOHN W. InzeEr, confra. 


BRICKELL, C. J.—The specific objections to the intro- 
duction as evidence of the deed made’ by William G. Riggs 
to C. M. Pearson, are all reducible to this: That the grantor, 
as administrator with the will annexed of the ancestor of 
the appellant, was without power or authority to sell and 
convey the lands. This may be admitted, and as a con- 
veyance by the administrator of the right and title of his 
testator the deed is void, not even casting a cloud on the title 
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of the heirs, to whom the lands had descended.—Posey v. 
Conway, 10 Ala. 811. The deed is not, , however, made by 
the grantor in his representative capacity. He is described 
as “administrator of the estate of John D. Riggs, deceased.” 
This can be regarded only as a desijnatio persoue.—Innerarity 
v. Kennedy, 2 Stew. 159. The deed in all its operative terms 
imports that the grantor was seized in his own right in fee of 
the lands, and purports to convey them in fee simple, and 
not the mere right, title or claim of another. It has full 
covenants of warranty, all of which are obligatory on the 
grantor individually, and for a breach of which he would be 
bound to respond individually.— Whitesive v. Jennings, 19 
Ala. 784. The grantor was one of the heirs to whom the 
lands had descended. A sale and conveyance by him of the 
entire fee to a stranger, who takes possession claiming the 
exclusive title, operates a disseissin of the other heirs, and 
convérts the possession of the stranger into an adverse 
possession, which, if continued the length of time prescribed 
by the statute of limitations, will bar the entry of the other 
heirs.— Clapp v. Bromaghan, 9 Cow. 556; Law v. Patterson, 
1 Watts & Sergt. 184. Though the deed as a conveyance 
of the title of ancestor was obnoxious to the specific ob- 
jections made, and was invalid and inoperative, it was admissi- 
ble, as color and claim of title in Pearson the grantee, to 
give character to his possession. It is enough that one is in 
possession under a claim of title, apparently conferring the 
right to clothe his possession with the character of an ad- 
verse possession.—Saltmarsh v. Crommelin, 24 Ala. 352; 
Dillingham v. Brown, 38 Ala. 311. 

Continuity is an indispensable element of an adverse 
possession. If several persons enter on lands at different 
times, and there is nota privity of estate between them, 
the several possessions cannot be tacked so as to make a 
continuity of possession on which the statute of limitations 
will operate. But if there is such privity of estate, or of 
title, as that the several possessions can and should be 
referred to the original entry, they are regarded as joined 
and continuous.—Ang. on Lim., $$ 413, 414. The possession 


_ of a landlord and his tenant, of an ancestor and his heirs, of 
a vendor and his vendee, may be tacked to complete the bar 


of the statute of limitations. There is no break or interrup- 
tion in the possession—each possessor is connected with his 
predecessor, and the whole is a continuous possession.— 
Overfield v. Christic, T Sergt. & Rawls, 177; Valentine v. Cootey, 
Meigs, 613; Alexander v. Cranch, 8 Cranch, 464. The posses- 
sion of Fuller, the purchaser at the sale made by the 
a of Pearson, and of the widow and heirs of Pear- 
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son, after his death, was but a continuance of Pearson’s 
possession, all referrible to his originalentry. It was, there- 
fore, proper that evidence of such possession should be 
received, and the conveyances under which it was taken, 
were prover evidence to show its character and its connection 
with Pearson’s entry and possession. It may be the pro- 
ceedings in the court of probate, under which Fuller claimed 
as purchaser, were irregular and insuflicient to divest the 
title of Pearson’s heirs; and that the allotment of home- 
stead to the widow and minor child, was irregular and void 
as to the child. An invalid or defective title gives color of 
title, and is a claim of title, which will constitute a posses- 
sion adverse, and may show the relation in which the 
possessor enters and claims possession. “Color of title, 
even under a void and worthless deed, has always been 
received as evidence that the person in possession claims for 
himself, and of course, adversely to all the world.” —Pillow v. 
Roberts, 9 How. 477. 

In Griffins v. Tottenham, 1 Watts & Sergt. 488, it is held 
if one enter upon land claiming, but without title, and die in 
possession, leaving a widow and children, one of whom con- 
tinues in possession and conveys the land to a third person, 
who goes into possession and continues it to a period exceed- 
ing the bar of the statute of limitations, the law will tack the 
possessions together so as to make a good title under the 
statute. The possessions were all, as in this case, connected 
with and derived from the original entry. They could not prop- 
erly be regarded as the separate and independent tortious 
acts of several trespassers. 

The appellant’s cause of action accrued on the 19th May, 
1856. His infancy terminated in May, 1870, according to 
the evidence set out in the bill of exceptions. Deducting 
the period of the late war, during which the operation of 
the statute of limitations was suspended, (from the 11th day 
of January, 1861, to the 21st of September, 1865,) ten years, 
the time prescribed within which an action for the recovery - 
of lands or the possession thereof must be brought, expired 
on the 29th January, 1871, when the appellant was of full 
age. The suit was commenced on the 16th January, 1873, 
within less than three years after the termination of appel- 
lant’s infancy. The court charged the jury, that the de- 
fendant Fuller, the vendee of the executors of Pearson, and 
the widow and heir of Pearson, who were also defendants, 
could unite or tack their several possessions to that of Pear- 
son, so as to make out the period of ten years within which 
the statute would operate a bar. The court further charged, 
that in computing the ten years, the time during which the 
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statute was suspended by the late war, must be deducted. It 
is apparent from what we have said, in considering the ad- 
missibility of the evidence objected to thus far, the court has 
not‘erred. The court further charged, that if computing the 
time as stated, there had been ten years adverse possession, 
the appellant was not entitled to recover, unless he sued 
within three years next after he attained majority. As a legal 
proposition, this part of the charge is also correct. The 
purpose of the statute of limitations, as applied to posses- 
sions of real or personal property, is to quiet the title. Its 
operation is to convert an actual possession, open and notori- 
ous, hostile to the true owner in its inception and con- 
tinuance, if existing for the prescribed period, into a rightful 
title. The tendency of modern legislation is, to lessen the 
period for the continuance of possessions, which will bar the 
entry of the true owner, and perfect the title of the possessor. 
Under the statutes of force in this State, prior to the Code 
of 1852, infancy, coverture and ins: ity, were disabilities 
suspending the operation of the statute. The period of such 
disability was not computed, and the whole time prescribed, 
must have elapsed after the removal or termination of such 
disability before the bar was complete.—Clay’s Dig. 3 6, 
329. The Code changed the statutes, and declares: “If 
any one entitled to bring any of the actions enumerated in 
this chapter, or to make an entry on land, or defense founded 
on the title to real property, be at the time such right 
accrues, within the age of twenty-one years, a married 
woman, or insane, or imprisoned on a criminal charge, for 
any term less than for life, he or she has three years ajter the 
termination of such disability to bring suit, make entry or defense. 
But no disability will extend the period of limitation, so as 
to allow such action to be commenced, entry or defense 
made, after the lapse of twenty years from the time of the 
cause of action, or right accrued.—R. C. § 2910. 

This statute does not, as did the former statutes, suspend 


.the operation of the statute of limitations during the con- 


tinuance of the enumerated disabilities. Its theory is, that 
ten years from the accrual of the right shall bar an-entry, or 
an action for the recovery of lands or the possession thereof. 
Disabilities occurring with the right, shall not suspend the 
operation of the statute, but three years shall remain to the 
person laboring under them, after their removal, within 
which to assert the right. Such is the language and policy 

of the statute. The former statute excluding the period of 
disability, from the computation of the bar, was supposed to 
render titles and possessions too insecure, and unreasonably 
to prolong the day of litigation. To remedy the mischief, 
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was the purpose of the present statute. If ten years of ad- 
verse possession elapse during infancy, it is not doubted, the 
infant has three years after majority within which to pursue 
his legal remedy. But suppose seven years, or any longer 
period less than ten have elapsed, has he, in addition to 
three years, such length of time as will make full ten years 
within which to sue? We are of the opinion he is entitled 
to the full period of ten years to bring his action, but if 
three years of that time elapse after the termination of his 
infancy, he is barred. So of any other and shorter period, 
so that he is allowed ten years, during three of which he is 
not under the disability. The English statute, 21 James I., 
C. 16, enacted that no person should make entry into lands, 
but within twenty years next after the right or title accrued. 
It contained an exception in favor of infants, femes covert, 
non compotes mentis, &c., that they or their heirs could, not- 
withstanding the lapse of twenty years, bring action, or make 
entry, within ten years after the removal of the disabilities. 
Under that statute the period of ten years was computed 
from the removal of the disability, though it comprehended a 
part of the period of twenty years necessary to perfect the 
bar.—Coftterel v. Dalton, 4 Taunt. 826; Doe v. Jesson, 6 East, 
79. The English statute was substantially re-enacted in 
New York, and in Pennsylvania, and received the construc- 
tion given it by the English courts.— Weddle v. Robertson, 
6 Watts, 486; Henry v. Carson, 59 Penn. 297; Demarest v. 
Wynkoop, 3 Johns. Ch. 129; Wilson v. Betts, 4 Denio, 201; 
Thorp v. Raymond, 16 How. (U. 8.) 247. This construction 
did not allow to persons laboring under disability, the same 
number of years after they became of competent ability, as 
was slowed to those freed from disability. It allowed them 
that period, but computed as part of it the period of disa- 
bility, when the disability had been removed the full 
period allowed them for suing after its removal. The theory 
of the statute, thus construed, is the theory of our present 
statute—that disabilities do not suspend the operation of 
the statute—a defined period after their removal must 
elapse, within which the party may make entry or bring 
action. This period may comprehend more or less of the 
time necessary to constitute a bar prescribed by the statute. 
Supervenient or cumulative disabilities never arrest or pro- 
long the bar of the statute ; and the period of the bar should 
not be extended by tacking to it the time allowed for bringing 
suit after the removal of disability, when the party has 
already its full benefit during the running of the statute. 
The meaning of the statute is, that if ten years elapse, during 
which the disability continues, then three years will be: 











150 SUPREME COURT [Dec. Term, 


[Woods & Co. v. Armstrong. ] 


allowed after its termination, cumulatively, for the bringing 
of suit or making entry, if thereby the time is not prolonged 
beyond twenty years. But if ten years have elapsed, during 
three of which the disability was not existing, the party has 
had the time the statute intended, freed from disability, and 
the bar iscomplete. We repeat, then, as a legal proposition, 
the first affirmative charge of the court is correct. True it 
is, if the bill of exception sets out all the evidence, the 
appellant was not barred under the principles we have an- 
nounced. It is well settled by numerous decisions of this 
court, that an affirmative charge, correct as a legal proposi- 
tion, under any state of facts that could have existed in the 
case, will be presumed to have been authorized by the 
evidence, unless the contrary affirmatively appears.—1 Brick. 
Dig. 337, § 23. The bill of exceptions purports to set out all 
the evidence only “upon the question of title,” thus indica- 
ting. there was other evidence on other points not set out in 
the bill. The only other points on which we can conceive 
there could have been evidence, were the age of the ap- 
pellant, and the damages for the use and occupation of the 
Jands. It is but a just presumption in favor of the ruling of 
the circuit court, that a disputed question of fact was, 
whether the appellant had attained majority more than three 
years before the commencement of suit. The presumption 
Is not inconsistent with the statement of facts in the bill of 
exceptions. 

The remaining charges of the court conform to the views 
we have expressed. The judgment must be affirmed. 


Woods & Co. v. Armstrong. 


Action on Promissory Note. 


1. Contract; when void.—A contract founded on an act which a statute pro- 
hibits under a penalty, is void, although the statute does not expressly so 
provide, 

2. Same; what not validated by.—The subsequent repeal of the statute, with- 
out any saving clause as to penalties already incurred, will not validate a con- 
tract void under the law in existence when the contract was made. 

3. ‘* Aet to protect planters from imposition,” &c., construed.—The statute to 
protect planters from imposition in the sale of fertilizers, approved March 8th, 
1871, exacts an actual inspection, stamping and certifying by a proper officer, 
before a sale of guano can be made. The fact that the owner, before sale, pro- 


cured the sub-inspector to visit the warehouse where the guano was deposited, 
gave him samples, and urged him to inspect, stamp, and certify the gnano 
according to law, will not relieve a sale from the operation of the statute, if 
‘na inspection be in fact made, 
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ArrFaL from Circuit Court of Henry. 

Tried before Hon. J. McCates WILEY. 

Appellants, in the spring of 1873, sold the appellee and 
various other persons, a commercial fertilizer, known as the 
“Soluble Pacific Guano,” for which the purchasers executed 
notes, reciting that consideration. These notes not having 
been paid, appellants brought seventeen suits against the 
purchasers in the circuit court, where, by agreement of coun- 
sel, the cases were tried together, all the cases going off below 
on the judgment rendered in the present case, which it was 
agreed should be a test case in this court, the others to abide 
the event of this appeal. 

The case was tried on issue joined on pleas of non assump- 
sit and failure of consideration. 

It was agreed that “none of the bags of Soluble Pacific 
Guano sold to the defendant were branded or stamped with 
an inspector’s brand in the State of Alabama,” and that Dr. 
James Gillespie, “sole inspector for Henry county, was called 
upon and requested by plaintiffs’ agents to inspect and brand 
all the guano they received for sale in the year 1873; that 
said Gillespie went to Columbia and Gordon to inspect said 
guano, and took a sample from each bulk, and was paid his 
legal fees for such inspection, but said Gillespie, as inspector, 
failed or refused to inspect or brand the said sacks of guano. 
Gillespie went to Columbia and Gordon and took a sample 
but one time.” 

There was much testimony introduced to show that the 
plaintiffs had warranted the guano, and that it was worthless, 
but as the case did not go off on that point, no further ref- 
erence need be made to it. 

The court charged the jury, among other things, that the 
“Act to protect planters of this State from imposition in the 
sale of fertilizers,” was a constitutional law, and unless every 
sack, bag or package of said guano was inspected, ana- 
lyzed and stamped, or branded, with an inspector’s brand or 
stamp in this State, before the same was offered for sale and 
sold, that the sales were in violation of the law, and plain- 
tiffs could not recover.” 

Exception was reserved to this charge, and it is now 
assigned as error. 


Oarrs & Bro., for appellant.—The appellee here is parti- 
ceps criminis in the illegal act of sale. He asserts only 
rights which the State allows him to assert for its good, and 
not out of regard for him. If the State is estopped, he is 
also. The State, whose authority is sought to be invoked to 
annul this sale, is itself estopped. Its officer failed to do 
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his duty. Appellants did theirs. Can it be that the State 
will declare a forfeiture because a law was not complied 
with, when it is its fault that the law was not carried out— 
when the act of its agent made it impossible for appellants to 
comply with the law, although they vainly endeavored to do 
so? ‘The State can not take advantage of its own wrong.— 
Brent v. State, 43 Ala.; Boyd & Jackson v. State, 46 Ala. 

The inspection act does not declare sales void, but simply 
imposes a penalty on the seller—Harvris v. Runnels, 12 How- 
ard, 79. The repeal of the statute requiring the inspection, 
without any saving clause, takes away all offenses growing 
out of that act.—46 Ala. 603; 4 Ala. 487; 6 Cranch, 329; 2 
Peters, 380; 49 Barbour, 524; Brooklyn Life Ins. Co. v. Bled- 
soe, 52 Ala. 538. 

F’. M. Woon, for appellee.—The contract was clearly ille- 
gal and void. Until actual inspection of the guano, it was a 
violation of law to sell it. The plaintiff could have com- 
pelled an inspection. The State, in general, is not liable for 
the misfeasance of its officers, or an insurer against loss by 
them. The sale being void, the repeal of the statute then 
in force will not give it life—See, as to illegality of sale, 


2 Benj. on Sales, 430-3; 1 Brick. Dig. 377. 


STONE, J.—In Shippey v. Eastwood, 9 Ala. 200, this court 
said: “It has been repeatedly determined that a penalty in- 
flicted by statute upon an offense, implies a prohibition, and a 
contract relating to it is void, even where it is not expressly 
declared by the statute that the contract shall be void.” 
Many authorities are cited in support of this proposition. 

In Saltmarsh v. Tuthill, 13 Ala. 406, this language is quoted 
with approbation. 

In O'Donnell v. Sweeney, 5 Ala. 468, this court, after stating 
the principle as above, added: “It would indeed be a strange 
anomaly if a contract, made in violation of a statute, and 
prohibited by a penalty, could be enforced in the courts of 
the same country whose laws are thus trampled on and set 
at defiance.” 

In Milton v. Haden, 32 Ala. 36, this court said “that a con- 
tract founded on an act which the law prohibits under a 
penalty, is void.” To the same effect is Dodson v. Harris, 
10 Ala. 566; Gunter v. Lecky, 30 Ala. 591. In the case last 
cited, and in McGehee v. Lindsay, 6 Ala. 16, this court went 
farther and said: “It is not necessary that a statute should 
impose a penalty for doing or omitting to do something, in 
= to make a contract void which is opposed to its opera- 
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tion.” See, also, Black & Manning v. Oliver, 1 Ala. 449; 

Walker v. Gregory, 36 Ala. 180. 

The rule above declared is not only founded in the sound- 
est principles of morality and public policy, but its enforce- 
ment is necessary to maintain the supremacy of the laws 
and the dignity of the State. 

Each of the suits in the present record is founded on a 
note, which expresses as its consideration “Soluble Pa- 
cific Guano,” sold to the defendant. Soluble Pacific Guano 
is a fertilizer, and was sold as such during the early months 
of 1873; the dates of the several notes declared on. It is 
one of the admitted facts in this record that the Soluble Pa- 
citic Guano sold to the several defendants, whose cases are 
presented in this record, was never inspected in this State, 
or by its inspector, or any sub-inspector, under the statute 
“To protect the planters of this State from imposition in the 
sale of fertilizers,” approved March 8, 1871. That statute 
declares “that any person who shall sell, or offer for sale, 
within this State, any fertilizer manufactured in or imported 
into this State, which has not been inspected, stamped, and 
certified to, . . . . . . shall be guilty of a misde- 
meanor, and, on conviction thereof, in any court having juris- 
diction, shall be fined not more than one thousand dollars.” 

On the admitted facts in this record, this case is brought 
directly within the principles declared above, and there can 
be no recovery in these suits, unless the appellant has shown 
a sufficient excuse for not having the fertilizer inspected. 
He contends he did all he could to comply with the law, in 
this, that he procured the sub-inspector for his county to 
visit his warehouse, and that such sub-inspector examined 
the packages, took samples, and promised to perform his 
part of the service. That he subsequently called the atten- 
tion of the sub-inspector to the subject, and urged him to 
act, but such sub-inspector pleaded other engagements, and 
informed the seller he might proceed to sell, and it would all 
be right. 

Another argument urged, why we should hold this case 
not within the rule above declared, is, that on the 24th 
December, 1874, the statute requiring inspection of fertilizers 
was repealed.—Pamp. Acts, 244. The precise point made 
is, that inasmuch as the illegality of the contract consists 1n 
the fact that it was made in violation of a statute imposing 
a penalty for its breach, the repeal of that statute, although 
effected since the trial and judgment in the court below, 
relieves the contract of all illegal taint, and neutralizes the de- 
fense then successfully made. In point of fact, these several 
suits were tried and determined at the spring term of the 
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circuit court, 1874, before the enactment of the repealing 
statute. 

In answer to the argument first above stated, it is obvious 
that the law requiring the inspection of fertilizers, was 
enacted to.protect planters from imposition—imposition in 
the sale to them of fertilizers, without the guaranty to them 
which inspection affords of the quality of the article 
they are purchasing. Without such guaranty, the planter, 
usually unskilled in agricultural chemistry, may be greatly 
injured by the quality of the article he is induced to pur- 
chase. For such injury, the law can not afford him complete 
indemnity. This statute was passed in the interest of a 
class which may justly be styled the causa causans of all 
wealth, if not of all other industries. Most civilized 
nations have made it a part of their policy to extend a fos- 
tering care over agricultural pursuits. Such was the policy 
which. dictated this statute, and as such we must measure 
the consequences which result from its disregard. Whether 
the provisions of this statute were wise or not, it is not our 
province to determine. While in existence, it was a binding 
rule of action, and its subsequent repeal did not impair its 
binding force while it remained on the statute book. It 
expressed a legislative policy which we have no right to dis- 
regard. We have been referred to no authorities in support 
of either of the above propositions, and we have found none. 
We think the excuse offered, why the fertilizer was not 
inspected, is insufficient. The statute contains no such 
exception; and the seller, before making sale, or offering for 
sale, should have taken steps to secure or coerce inspection, 
stamp and certificate. While we have no foundation for 
imputing-any wish to evade or violate the law in this case, 
we think the course pursued by the seller and sub-inspector 
might lead to collusions very detrimental to the class the 
statute was designed to protect. 

We are equally convinced that the argument second above 
urged is unsound. The legality of the contract must be 
tested and determined by the law as it stood when the con- 
tract was made. The repeal of the statute in 1874, can not 
retroact so as to make valid a contract made in 1873, which 
was at that time illegal, under a statute then of force — Jays 
v. Williams, 27 Ala. 267. True, in this case, that in the 
repealing statute of 1874, there is no saving clause as to 
penalties previously incurred. We apprehend, however, that 
section 4151 of the Revised Code would have prevented the 
result contended for, even if the case had been one of pros- 
ecution for the offense committed. The principle, however, 
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even without our saving statute, has no application to the 
question we are considering. 

What we have said above is decisive of these cases in any 
event, and we deem it unnecessary to consider the other 
questions raised by the assignments of error. 

Judgment of the circuit court affirmed. 


Miller v. The State. 
Indictment for Murder. 


1. Misnomer; how taken advantage of.—The misnomer of the defendant 
must be taken advantage of by plea in abatement, before arraignment and 
plea to the merits; it is too late to raise the objection afterwards. 

2. Jury; when must fix terin of imprisonment.— Ou conviction for murder in 


the second degree, the Jury may aflix imprisonment in the penitentiary for 
any number of years they see fit, not less than ten. 

3. Murder in the first degree ; how long malice and premeditation must exist to 
constitute. —Deliberation and premeditatidn need not exist for any appreciable 
space of time, before a willful and malicious killing, to constitute murder in 
the first degree. 

4. Charge ; when should be given. —A written charge, asserting a correct legal 
proposition, and not abstract, can not be condemned as misleading, because it 
is tounded on part only of the evidence, or may seem to give undue promi- 
nence to the facts on which it is predicated. It should be given, followed by 
additional explanatory charges from the court. 


AppEaL from Circuit Court of Russell. 

Tried before Hon. J. E. Cox. 

The appellant, under the name of William A. Miller, was 
indicted for the murder of one John Ford. There was some 
evidence tending to show that the defendant apprehended an 
attack from Ford. The evidence showed that the deceased 
and accused had met, about an hour before the killing, and 
attempted to fight, but had been prevented from doing so by 
mutual friends; that the accused had left the place, and 
shortly afterwards returned with a pistol. ‘The deceased was 
standing in front of a store, when accused went up to him 
and asked if he meant what he said about him that morning. 
He replied: “Yes, God damn you, I did.” The defendant 
then struck him in the face with his fist, and after a short 
struggle, stepped back, and fired upon him with a pistol, 
inflicting a wound which killed deceased. 

The defendant then asked, among others, the following 
charge: “If the jury believe from the evidence that the 
defendant had good reason to apprehend an attack from the 
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deceased, before he got his pistol, he had a right to get his 
pistol to defend himself.” This charge the court refused. 
The jury having remained out all night, without being able 
to agree, came into court and asked “what length of time 
should be allowed to expire before premeditation or malice 
might be assumed to ensue.” ‘To this inquiry the court 
replied “that no particular length of time was necessary ; 
that premeditation or malice might ensue upon the instant; 
that all the jury had to do was to ascertain from all the evi- 
dence whether or not it existed at the time of the shooting ; 
that if it did so exist, and the killing was done by defendant, 
and done with premeditation, deliberation, willfulness, and 
malice, they could find the defendant guilty of murder in 
the first degree ; but that these four ingredients were neces- 
sary to constitute murder in the first degree, and that the 
jury must be able to say that the killing was a willful, delib- 
erate, ‘and malicious killing, before they could find the 
defendant guilty of murder in the first degree.” To this 
charge defendant excepted. 

The jury found the defendant guilty of murder in the sec- 
ond degree, and affixed as punishment imprisonment in the 
penitentiary for forty years. Motion in arrest of judgment 
was made, on the ground that the indictment stated the 
name of the prisoner to be William A. Miller, while his true 
name was Wiley A. Miller, and that the jury having returned 
a verdict of gnilty of murder in the second degree, had, in 
effect, affixed as punishment the punishment provided by law 
for murder in the first degree, viz., imprisonment for life.” 
This motion was overruled, and sentence passed on the 


verdict. 


Neither record nor docket gives name of counsel for 
appellant. 


Joun W. A. SanrorD, Attorney General, contra. 


BRICKELL, C. J—The misnomer of a defendant in an 
indictment is matter of a plea in abatement, not of objection 
on the trial after arraignment and the plea of not guilty, or 
of motion in arrest of judgment. 

The statute commits to the discretion of the jury the pun- 
ishment of murder in the second degree, subject to no other 
limitation than that it must be imprisonment in the peniten- 
tiary, or hard labor for the county, for a term not less than 
ten years. If the facts of the case seem to them to require 
it, they may impose imprisonment for life, or for any number 
of years exceeding ten.—R. C. § 3654. 


VoL. LIV. 
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The charges given by the court are free from error. They 
assert only the familiar rule that, to constitute murder in the 
first degree, there need not be, for any appreciable space of 
time before the killing, deliberation and premeditation on 
the part of the slayer. These must concur with willfulness 
and malice to make up the offense. It is enough that they 
existed, though instantaneous with the commission of the 
deed.—Whart. Hom. § 180; People v. Williams, 43 Cal. 344. 

Previous preparation for a rencounter evinces deliberation 
and premeditation, and unexplained is evidence of express 
malice. It may have been argued for appellant that he did 
not obtain and carry the pistol after the first altercation for 
the purpose of attack, but for defense, and that therefore 
the inference of malice which could be properly drawn from 
the fact, was repelled. It is a legal, constitutional right to 
bear arms. The only restraint on the right is that they 
must not be concealed about the person. This restraint is 
removed, if the person has good reason to apprehend an 
attack.—R. C. § 3555. As an abstract legal proposition, it 
may be correctly asserted that if the appellant had good 
reason to apprehend an attack from the deceased, he had the 
right to arm himself for defense. Such reason appearing, 
the presumption of malice would be lessened, or it may be 
entirely repelled, in the judgment of the jury. The diffi- 
culty we have is not in the correctness of the proposition, but 
in reaching the conclusion the record discloses evidence 
rendering it applicable to this case. We can not say, after a 
careful examination of the record, there is not some evi- 
dence, though it may be weak, or countervailed by other 
evidence, rendering if proper the proposition should have 
been given in charge to the jury. Without such evidence, 
the churge requested, asserting the proposition, would have 
been abstract, and its refusal not erroneous. The rule of 
this court is, that a charge based partly or entirely on a state 
of facts, of which there is no evidence, should be refused.— 
1 Brick. Dig. 338, § 41. But a charge can not be considered 
abstract when there is evidence, howéver weak, tending to 
support it.—Ib. § 42. Nor can a charge be regarded as mis- 
leading because it is founded on a part only of the evidence, 
or because it may seem to give undue prominence to the 
facts on which it rests, or to a particular phase of the case. 
Bell v. Troy, 35 Ala. 184. Such a charge would require from 
the court an additional charge divesting it of the injurious 
consequences apprehended from it. While we are con- 
strained to the conclusion, the charge requested asserts a 
correct legal proposition, and is not without some evidence, 
weak though it may be, to support it, and its refusal erro- 
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neous, it should have been followed by additional instruc- 
tions. The right of the appellant was to obtain and carry 
the pistol for defense, not for aggression. His responsibility 
for its subsequent use is not diminished because of the right 
he had to obtain and carry it. If, after having obtained it, 
he repaired to the place of the first quarrel, expecting to 
meet the deceased, and provoked the fatal rencounter, the 
degree of his guilt is the same it would have been if no rea- 
son for apprehending an attack had been furnished by the 
previous conduct of the deceased. Or, if in mutual combat, 
without the existence of imminent peril to life, or of great 
bodily harm, he took the life of the deceased, the measure of 
criminal respoasibility is not lessened, because of the exist- 
ence of a reasonable apprehension of attack, justifying arm- 
ing for its resistance. The existence of such apprehension 
in this case, is material only as it affects the question of 
malice. If, notwithstanding the existence of such apprehen- 
sion, the jury are satisfied that the killing was malicious— 
that the weapon was obtained, not for the purpose of 
defense alone, but with a view to a rencounter, in which the 
appellant intended to take the life of the deceased, and 
which ine intended to provoke, or did not intend to avoid, the 
degree of the offense is not mitigated. Accompanied by 
additional instructions, the charge requested should have 
been given. The error of refusal compels a reversal of the 
judgment, and remandment of the cause. 

The appellant must remain in custody until discharged by 
due course of law. 


Richardson v. The State. 
Indictment for Rape. 


1. Erroneous charge; when not ground for vreversal.-- Erroneous instructions 
to the jury will not work a reversal unless excepted to. 

2. Charge to jury; qualificallon of, when not erroneous.—It is not error to 
add a qualification, asserting a correet legal proposition, to a charge requested 
orally. 

3. Indictment for rape; what defendant mty be convicted of, under.—Under an 
indictment for rape. a conviction may be had of ssault with intent to commit 
rape, or assault and battery ; and a charge requiring the jury to acquit unless 
they believe the defendant did the deed “as charge,” is properly refused. 

4. Charge; when properly refused.—A charge based partly ona state of facts 
of which there does not appear to have been any evidence, is abstract, and for 
that reason may be refused. 

VoL. LIV. 
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APPEAL from Cireuit Court of Greene. 

Tried before Hon. Lurner R. Srru. 

The appellant was indicted for rape upon one Viney Hicks. 
She was examined as a witness, and testified to the cireum- 
stances of the assault upon her, and that the defendant threw 
her down, and accomplished his purpose. She made but 
little outcry then, but told some persons afterwards. The 
testimony showed that she came to a field where defendant 
was at work, to collect a small debt he owed her, and a wit- 
ness for the defense testified that he was at work near by 
when the prosecutrix came up; that defendant was engaged 
in riving boards, without having on any shirt, and “she came 
up behind him and cut him on the naked skin,’ whereupon 
defendant “slammed her on the ground,” and she got up and 
went home, muttering something he could not hear. 

This was the substance of all the testimony, except as to 
venue. 

The court, of its own motion, charged the jury, “if they 
believed from the evidence that the defendant, in the county 
of Greene, before the finding of the indictment, ravished by 
force the woman, and that he penetrated her person, then 
they must find the defendant guilty, and sentence him to 
death by hanging, or confinement in the penitentiary for life ; 
and if they believed from the evidence in the case that the 
defendant assaulted the woman, with the intent to ravish 
her, they must find him guilty of assault with intent to com- 
mit rape, and leave the punishment to the court; that if 
they believed that the defendant did not commit a rape, or 
an assault with intent to commit a rape, but that he forcibly 
assaulted, and threw her down, they might find him guilty 
of assault and battery.” 

No exception was reserved to this charge. 

The defendant then requested the court orally to charge 
the jury that “if they believe from the evidence that Viney 
Hicks first struck the defendant with a switch, on the naked 
skin, that they might consider this in determining the guilt 
of the defendant of the offense of assault and battery,” 
which charge the court gave, but added, that “if they believed 
the assault made by the prisoner was disproportionate to 
that received by him, they might still find him guilty of 
assault and battery.” To this modification, the defendant 
duly excepted, and then requested, in writing, the following 
charges to the jury: Ist. “That if from all the circum- 
stances, they did not believe the defendant did the deed as 
charged, they must acquit.” 2d. “That if the jury find that 
the subject of the rape is a woman of bad fame, and that she 
stands unsupported by other evidence; that she concealed 
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the injury for a considerable length of time after she could 
have complained ; that the act was done at a time when her 
cries could have been heard, and she made none, then these 
circumstances will proportionally diminish the credit to be 
given to her testimony by them.” These charges the court 
refused to give, and an exception was reserved to its ruling. 


SnEDECOR, CockrELL & Heap, for appellant.—A defendant 
cannot be convicted of the crime of assault with intent to 
commit a rape, unless he actually attempt to cohabit with 
the female by force and against her consent. The charge 
given by the court ignored force and non-consent, which are 
essential ingredients of the crime.—380 Ala. 54. 


Joun W. A. Sanrorp, Attorney General, contva.—Oral 
charges may be modified or qualified so as to prevent mis- 
leading the jury.—JMorris v. State, 25 Ala. 58. 

Both charges asked by the defendant were abstract, there 
being no evidence of the character of the witness introduced. 
Giham v. The State, 50 Ala. 

The charges asked must assert absolutely correct legal 
propositions, applicable to the evidence, and if defective in 
any particular, their refusal is no ground for reversal.— Cohen 


v. The State, 50 Ala. 108; Irvin v. Whe State, 50 Ala. 181. 


STONE, J.—We find nothing in this record to require a 
reversal of the sentence of conviction. In the general charge, 
there is at least one error of expression, but no exception is 
taken to any part, or even to the whole of that charge. We 
have repeatedly held that we will not reverse for erroneous 
instructions to the jury unless there be exception reserved to 
such instructions. The reason is obvious. If exception be 
taken, the error, if any, may be cured by a correction of the 
erroneous ruling; or, adverse counsel may prefer to with- 
draw such ruling, rather than incur the hazard of a reversal. 
Johnson v. State, 29 Ala. 62; Jones v. Jones, 42 Ala. 218; Lrawin 
v. State, 50 Ala. 181; Murphy v. State, 54 Ala. 

This disposes of all the points raised on the general 
charge. 

The qualification of the charge requested orally by defend- 
ant, and given by the court, asserts a correct legal proposi- 
tion, and is no ground of error.—AJ/ooney v. Stale, 33 Ala. 
419; Morris v. State, 25 Ala. 57. 

Two charges were asked by the defendant in writing— 
refused by the court, and exceptions reserved. The first of 
ms two is free from fault, except in the last clause. The 
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only deed charged in the indictment is rape. Yet, under the 
indictment, the defendant could be convicted of either rape, 
assault with intent to commit rape, or assault and battery. 
The charge assumes that if the jury are not convinced 
“beyond a reasonable doubt that the defendant did the deed 
as charged, they must acquit.” This charge, if given, would 
have precluded the jury from convicting the defendant of 
either of the lesser offenses.—Murtin v. Hill, 42 Ala. 275. 

The second charge asked contains, as an element of its 
hypothesis, “that the subject of the rape is a woman of bad 
fame.” The bill of exceptions aflirms that it contains “all 
the testimony in the case.” It contains no evidence of the 
woman's character or fame. This constituted the charge 
abstract, to the extent pointed out, and justifies its refusal. 
1 Brick. Dig. 338, § 41. 

The judgment of the circuit court is affirmed, and the sen- 
tence of the law must be executed. 


Harris et als. v. Murfree. 
Summary Proceeding against Sheriff and Sureties. 


1. Execution, failure to make money on; measure of damages.—Where a sher- 
iff fails to make money on an execution, which, by the use of due diligence, 
could have been collected, by a sale of lands of the defendent in execution, 
the measure of damayes, for which the sheriff and his sureties are answerable, 
is the sum which would have been produced by a sale of the land. To show 

hat the sheriff was wanting in diligence, oral evidence is admissible to prove 
that the defendant in execution was in possession of the land, but not that he 
was its reputed owner. 

2. Quere.-~Is a plaintiff entitled to any judgment in a summary proceed- 
ing, or to maintain it at all against the sheriff and his sureties, under section 
3033 of the Revised Code, unless the evidence shows that the whole amount of 
the judgment could have been made by use of due diligence ; the only judg- 
ment authorized by the statute being for the amount of the execution, inter- 
est, and ten per cent. damages. 

3. Charge to jury; when erroneous. —A charge to the jury that ‘the title of 
the defendant in execution has been sufficiently proved ; that the only ques- 
tion for them to determine is the true value of the land; that its market value, 
or whac it would have brought at execution sale, could not be considered,” is a 
manifest invasion of the province of the jury. 


APPEAL from Circuit Court of Hale. 
Tried before Hon. GrorGe H. Cratia. 
At the fall term, 1873, of the circuit court of Hale, Mur- 
free recovered a judgment against John and Jabez Nelson. 
(12) 
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Execution was issued and placed in the hands of appellant, 
as sheriff, on the 21st day of November, 1873. Harris kept 
the execution in his hands until March, 1874, and then 
returned it with this endorsement: “Returned no property 
found in my county, subject to the satisfaction of this exe- 
cution.” On the making of this return, Murfree moved for 
a judgment against the appellant and his sureties, alleging 
that the failure to make the money on the execution was 
caused by lack of due diligence. 

Harris answered, denying lack of due diligence, and a trial 

yas had on a plea of not guilty. 

Murfree introduced a witness, who testified that the 
defendants in execution were the reputed owners of an undi- 
vided interest in certain lands in Hale county during the 
time the execution was in the hands of the sheriff, but that 
he did not know what the lands would have brought in the 
fall of 1873. It was admitted that the only property which 
the defendants had, liable to pay the execution, was their 
undivided interest as heirs at law, in the estate of a brother, 
whose estate was being administered on at the time. One 
of the plaintiffs’ attorneys testified that he had informed the 
sheriff, before the return of the execution, of the interest of the 
defendants in the estate of their brother, and advised him 
to levy on the same. 

Harris testified that he made diligent enquiries, and 
became convinced that a levy and offer of sale would only 
increase costs, and for that reason he had returned the exe- 
cution. The court then charged the jury that “the defend- 
ants’ title to the property was sufficiently proved, and that 
the only question left for them to determine was the true 
value of the property. You cannot consider its market value, 
or what it would have brought at execution sale.” 

The jury found that defendant’s interest in the lands was 
worth one thousand dollars, and the court thereupon ren- 
dered judgment for that amount in favor of Murfree, against 
Harris and his sureties, hence the appeal. 


GarreTT & WALKER, for appellants. 


WALKER, Pirrman & WALKER, contra. 


BRICKELL, C. J.—This was a summary proceeding 
against the appellants, a sheriff and his sureties, under sec- 
tion 3033 of the Revised/Code, to recover judgment for the 
default of the sheriff in not making the money on an execu- 


tion, which could have been made by due diligence. An 
VoL. LIV. 
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issue was formed between the parties, which was submitted 
to a jury for trial, the issue being a denial of the truth of 
the allegations of the motion. The official capacity of the 
principal, nor the fact of the suretyship of his co-defendants 
was controverted; nor was the fact that an execution in favor 
of the plaintiff in the motion, corresponding to that described, 
came to the hands of the sheriff to be levied and returned. 
The point of controversy was as to his ability, by due dili- 
gence, to have levied it on property subject to it, and sufli- 
cient for its satisfaction. The evidence was entirely oral, 
and related to the ownership by the defendants in execution, 
of real estate, and its value. The court charged the jury as 
follows: “The defendants’ title to the property has been 
sufficiently proved, and the only question left for you to 
determine is as to the true value of the property. You can- 
not consider its market value, or what it would have brought 
at execution sale.” To this charge an exception was reserved, 
and it is now assigned as error. 

The charge assumes, as fully proved, all that the evidence 
tended to prove—that the defendants in execution had an 
interest in lands, the subject of levy and sale, and that the 
sheriff was fully informed of such interest, or by the use of 
due diligence could have obtained such information in time 
to have levied the execution, and made the money. It is a 
manifest invasion of the province of the jury, and is of con- 
sequence erroneous.—Jones v. Fort, 36 Ala. 449; AleDougald 
v. Rutherford, 30 Ala. 253. It is also an invasion of the 
province of the jury, in not referring to them the credibility 
of the testimony, which was entirely oral—1l Brick. Dig. § 
98, 342. The plaintiff was not entitled to a judgment with- 
out affirmative proof, satisfactory to the jury, that by due 
diligence the money could have been made on the execution 
by the sheriff— Adams v. White, 2 Ala. 37. Whether such 
proof had been made, and its sufficiency, the jury ought to 
have determined. The court, by the charge, determines it 
for them, and limits their finding to the value of the lands. 
Charges less objectionable than this have been often repu- 
diated by this court, and the duty of a judge in charging a 
jury not to assume as proved any fact which the evidence 
only tends to prove, and to Jeave the jury free to pass on the 
credibility of the evidence, enforced in strong terms. | 

The charge is also erroneous in narrowing the inquiry of 
the jury to the true value of the lands, and instructing them 
not to consider the market value, or what they would have 
brought at execution sale. A sheriff, in making a levy, is 
bound to bear in mind, the fact known to all, that property, 
real or personal, at forced sales, under legal process, but sel- 
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dom commands its real value. He must, of consequence, 
make his levies with a view to this fact, and cannot be 
charged for an excessive levy because the real value of the 
property seized may exceed the sum necessary to satisfy the 
execution, when the extent of its probable sacrifice at forced 
sale does not render the levy disproportionate. The sacri- 
fice of real estate at forced judicial sales was the cause to 
which the redemption law owes its origin, the first of which 
was entitled “ An act to prevent the sacrifice of real estate.” 
Pamph. Acts 1841-2, p. 8. The true measure of the liability 
of a sheriff for a failure to levy on and make sale of lands, 
under execution, is the sum which would have been produced 
by the sale. That is the extent of the injury the plaintiff 
has sustained, and that alone is the test by which it can be 
determined whether by due diligence the money could have 
been made on the execution.— Governor v. Powell, 9 Ala. 83 ; 
French v. Snyder, 30 Tl. 339. , 

In Johnson v. Cunningham, 1 Ala. 249, which was a proceed- 
ing similar to this, a suggestion against a sheriff, that he 
could, by the use of due diligence, have made themoney on 
an execution, it is said it is permissible to show by oral evi- 
dence that the defendant in execution was in possession of 
the land, but not that he was its reputed owner. It is too 
plain for argument that the evidence that the defendants in 
execution were the reputed owners of an interest in the lands, 
was not admissible. It would have been more appropriate 
to have objected to its introduction when offered, than 
silently have permitted it introduced, and then requested 
charges declaring its insufficiency. It is not necessary to 
consider the other matters presented by the assignment of 
errors ; they will not probably arise on another trial. 

The judgment authorized by the statute, under which the 

laintiff is proceeding, is for the amount of the execution, 
interest, and ten per centum damages. It may be well for 
the parties to consider whether the proceeding is maintain- 
able, unless the evidence shows the whole amount of the 
execution could, by due diligence, have been collected, or 
whether any other judgment than that prescribed ean be 
rendered. 

The judgment is reversed and the cause remanded. 
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Ezell and Walker wv. The State. 


Indictment for Murder. 


1. Motion to amend record; when not error to refuse.—After trial and verdict 
on indictment charging murder, committed by striking deceased with a stick, 
club, ‘‘or other weapon of like character,” it is too late to raise the objection 
that the copy of the indictment served on the prisoner, used, in addition, the 
words, ‘‘or other weapon of lilce description;’ and the objection not having been 
made earlier, it is not error to refuse a motion (made with a view of moving in 
arrest of judgment) to amend a recital in the judgment entry, that a copy of 
the indictment had been served on the prisoner, so as to show that the copy 
differed, in the respect stated, from the original. 

2. Indictment, copy of, served on prisoner ; when change in fatal.—When there 
is the slightest change in meaning, caused by words inserted in the copy served 
on the prisoner, which were not in the original indictment, and the objection 
was raised before trial, and refused, it would be held a fatal irregularity by the 
appellate court. 


AppraL from Circuit Court of Clarke. 

Tried before Hon. Harry T. Toutmin. 

The original indictment charged that the defendants killed 
the deceased “by striking him with a stick, club or other 
weapon of like character,” and the copy served upon them 
alleged that the killing was done with a “stick, club or other 
weapon of like description of like character.” No objection 
was made to the correctness of the copy served until after 
trial and verdict, when a motion was made to amend the 
record, so as to show what papers were delivered to the pris- 
oners. This motion was refused, and its refusal is now 
assigned as error. 


Joun Y. Kinparrick and ALFRED GOLDTHWAITE, for appel- 
lants. 


Joun W. A. SanrorD, Attorney General, contra. 


MANNING, J.—After a trial in this cause and verdict of 
guilty, a motion was made (Ist) to correct the judgment entry 
by striking out the recital that a copy of the indictment was 
served on the prisoners one entire day before the trial; (2d) 
to amend the sheriff’s return certifying he had made such a 
service, (3d) to amend the minutes by setting forth therein 
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the writing supposed to be a copy of the indictment, and 
which was served on the prisoners as such; so as to enable 
the defendants, upon such amendments being made, to move 
in arrest of the judgment of the court, upon the ground that 
there had not been a true copy of the indictment served on 
the prisoners. 

The indictment was in the form following, after statement 
of the county, State and term of the court : 

“The gr and jury of said county charge, that before the 
finding of this indictment, Henry Ezell and Nelson Walker, 
unlawfully and with malice aforethought, killed John A. Bon- 
durant by striking him with a stick, club, or other weapon 
of like character, against the peace,” &e. 

The writing, purporting to be a copy, differed from the 
original only” by the insertion after the wor ds, “or other 
weapon,’ the expression, “of like description ”—s0 that the 
latter part of the supposed copy ran as follows: “or other 
weapon of like description, of like character, against the 

eace,” &e. 

Officers of the court should take pains to see that no errors or 
mistakes occur in the copies of original papers which it is their 
duty to make. Serious results may follow very slight changes 
of words or the insertion of words which are not in the original. 
In this case, if there was the slightest change in the mean- 
ing caused by the words inserted in the copy which were not 
in the original, and advantage had been taken of it before 
a trial, we should hold that the error was a fatal in egu- 
arity. 

No objection having been taken to this matter before the 
trial, we think it was not error to deny the motion to amend. 

The judgment is affirmed; and as the sentence on convic- 
tion has been suspended that the case might be here reviewed, 
it is adjudged that the prisoners be executed on Friday, the 
28th day of July next, between the hours of 10 0’clock before 

noon and 4 o'clock in the afternoon, by being hanged by the 
neck until they are dead; and the jailor who may “have cus- 
tody of them must deliv er the prisoners, respectively, to the 
sheriff of Clarke county, on the demand of said sheriff, who 
— execute this sentence in Clarke county. 

yOL. LIV. 
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Mabson v. McecGowen. 
Amendment Nune Pro Tune. 


1, Amendment nune pro tune; what sufficient to auhorize.—Where the record 
shows that the plaintiff in ejectment recovered judgment on verdict for the 
lands sued for, and damages for use and occupation, this is ample evidence 
on which to base an amendment nune pro tune, at a subsequent term, altering 
the judgment so as to make it for the recovery of possession, and also to 
award with it a writ of habere fucias possessionem. 


AppEaL from Cireuit Court of Dale. 
Tried before Hon. J. McCates WILEY. 
The opinion states the facts. 


ARRINGTON & Tompkins, for appellant. 
Norman & WILSON, contra. 


BRICKELL, C. J.—The appellee sued in the statutory 
actior, in the nature of ejectment for the recovery of posses- 
sion of a tract of land, recovered judgment on verdict for the 
lands, and damages for use and occupation. In entering 
judgment there was an omissjon to enter it for the recov- 
ery of the possession, and to award a writ of habere facias 
possessionem. At a subsequent term the appellee moved the 
court to amend the judgment entry, so as to cure the omis- 
sion. The power of the court to correct the errors and cure 
the omissions of its ministerial officers, by amendments, 
which the record affords evidence to make, can not be ques- 
tioned. The record of the original suit, consisting of the 
process and pleadings, the dockets of the court, the entries 
thereon by the presiding judge, the minutes of the court, are 
proper evidence on which to base an amendment. 

These were the evidence on which the circuit court based 
the amendment, and they showed clearly that the omission 
to render judgment for the recovery of the lands, and to 
award the writ of possession, which follows the judgment, as 
an incident and consequence, was a mere clerical omission 
which ought to be corrected. The judgment is affirméd. 
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Mobile & Girard Railroad Company 
”% D.&S. A. Williams. 


Action against Carrier for Failure to deliver Goods. 
e 


1. Complaint on appeal from justice’s court; when sufficient. —The statement 
which the plaintiff in an action js required to file, on appeal from the judg- 
ment of a justice of the peace, is not subject to technical rules of pleading ; 
it is sufficient if it discloses a substantial cause of action. 

2. Action; when properly brought in name of consignee. —An action against a 
common earrier for failure to deliver goods entrusted to it, is properly brought 
in the name of the consignees alone, although they are prosecuting the suit 
for the benefit of another, whom they hold linble for the value of the goods. 

Mode of dealing; when proper to prove.—Evidence of a party’s course of 
dealing is always admissible evidence against him, when relevant to any fact 
to be ascertained by the jury—e. g,—it may be shown in an action against a 
carrier, for ‘nilure to deliver goods, for which it produces the consignee’s 
receipt, that its course of dealing was to demand payment of freight, and a 
receipt for the goods, before delivering them. 

4. Witness; evidence of general character of ; when inadmissible.—Where there 
has been no impeachment of the character of a witness, the fact that there is 
material conflict between his testimony and that of other witnesses, furnishes 
no ground for admitting evidence of general good character in his support. 


Appeal from Circuit Court gf Pike. 

Tried before Hon. H. D. Ciayron. 

The appellees, D. & S. A. Williams, composing a mercan- 
tile firm, doing business under that name, brought suit in a 
justice’s court against the appellant to recover seventy-nine 
and 20-100 dollars, for failure to deliver a case of boots, 
received for transportation to the appellees. 

The justice rendered judgment against them, and they 
appealed to the circuit court. In that court, they filed a 
complaint containing two counts. The first count claimed 
of the defendants, “seventy-nine dollars as damages for the 
failure to deliver certain goods, to-wit: one case of boots, 
received by them as common carriers, to be delivered to the 
plaintiff at Troy, Pike county, Alabama, for a reward, which 
they failed to do.” 

The second count claimed damages to a like amount, “for 
the failure to deliver certain goods, to-wit: one box or case 
of fine boots, received by them as warehousemen, on or about 
September 6th, 1872, at’ Troy, Pike county, Alabama, which 
goods defendant undertook and agreed safely to keep and 
to deliver to plaintiffs or their agents, within a reasonable 
time, if called for by plaintiffs or “their agents,” and defend- 

Vor. LI, 
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ant, although often requested so to do, failed to deliver said 
goods, to the damage of plaintiffs, seventy-nine 20-100 dol- 
lars.” Appellant demurred to each count, on the grounds 
that the complaint filed was for a greater amount than the 
justice had jurisdiction of, in actions of this character, and 
that the circuit court had no appellate jurisdi¢tion of such 
a cause of action. The demurrer was overruled. A trial 
was then had, on issue joined on the “plea of the general 
issue, with leave to give in evidence any matter which might 
be specially pleaded in defense.” 

The testimony for the plaintiffs went to show that they 
purchased 21 boxes and cases of boots and shoes in New 
York, giving directions to have them, and other freight, 
shipped by steamer to Savannah, Ga. and thence over the 
Central Railroad of Georgia to defendant at Columbus, and 
thence over its road to Troy, Ala. All the testimony showed 
that the entire lot of goods purchased, with the exception of 
the case of boots, were delivered by defendant’s agent at 
Troy. The evidence was conflicting as to whether the case 
of boots in question was not also delivered at the same time 
with the other goods. 

The defendant introduced the plaintiffs’ receipt for the 
goods, which showed the delivery of all the goods shipped, 
except one box of hardware, marked “short.” 

The plaintiff introduced the receipt given by the railroad 
company for the freight on the same articles, which also 
showed that one box of hardware was imarked “short.” 
[It is probable that in making out the transcript, the word 
“short” was copied opposite the words “box of hardware,” 
through mistake as to its proper place. The box of hard- 
ware was among the goods received, and there was no claim 
for it—Rerp.| The testimony for the plaintiffs showed that 
it was the custom of defendant to demand payment of freight 
and a receipt for the goods before delivery; that they accord- 
ingly paid freight and receipted for the goods before any of 
them were delivered, and that one box of boots had never 
been received. ‘Their place of business was some distance 
in the country, and their goods were hauled to them by one 
Carlisle, their wagoner and agent. He testified that he 
delivered all the goods received from the railroad company, 
and that he had never lost any goods in hauling. 

The agent of the railroad company testified that the receipt 
signed by Williams for the goods was made out the day 
before, and that the box of shoes or boots marked “short” in 
pencil on the receipt, was misplaced in moving the goods 
from the cars to the depot, before Williams receipted for 
them. [No box of shoes or boots is marked short on the 
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receipt, although doubtless intended to be so marked, instead © 
of opposite the word “hardware.”—Rep.| After the receipt 
was delivered to Williams and he had left, witness found the 
box among some goods for S. A. & D. Williams, and gave it 
to plaintiffs’ agent and wagoner, Carlisle; but the plaintiff 
never sent the receipt back to have the pencil mark, “short,” 
erased. 

During the progress of the trial the plaintiffs introduced 
one Beauchamp, who testified that “it was the custom of 
the defendant to require of merchants in the city of Troy to 
receipt for all goods shipped to them over defendant’s road 
before any portion of them were delivered, and when goods 
were short, they were so marked on the receipt, and mer- 
chants were required to return said receipts, and the word 
“short” was marked out when said goods were delivered, 
but witness did not know what was the custom as to country 
merchants. ” 

The defendant objected and excepted to the admission of 
this testimony, and afterwards moved to exclude it from the 
jury, on the ground that it was not a general custom, and 
did not apply to country merchants, and was illegal and irrel- 
evant. The court overruled these various objections and 
refused to exclude the testimony. 

The plaintiffs then introduced §. A. Williams, and pro- 
posed to prove by him, that at the time the defendant gave 
him a receipt for payment of freight on certain articles deliv- 
ered to him on June 20th, three sacks of coffee were short, 
and were so marked on the receipt, and when the sacks were 
found and delivered defendant required him to bring back 
the receipt it gave for the freight, and marked out the words 
“three sacks short.” The same objections were urged 
against the admission of this testimony as offered against 
Beauchamp’s testimony; but the court overruled them, and 
defendant excepted. The plaintiffs were allowed, in rebuttal, 
to introduce testimony that Carlisle, plaintiffs’ wagoner, was 
“an honest man, and a good and careful driver.” The defend- 
ant objected and excepted to the admission of this testimony, 
but the court refused to exclude it from the jury. 

There was a verdict and judgment for the plaintiffs, and 
the defendant appeals, and here assigns as error the various 
rulings to which it reserved exceptions. 


Norman & Witson, for appellant.—The demurrer should 
have been sustained.—Pearce v. Pope, 42 Ala. 319. The tes- 
timony as to Carlisle’s character was inadmissible.— Pearsall 
v. McCartney, 28 Ala. 125. 


Vou. Liv. 
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W. D. Woon, contra——The demurrer was properly over- 

ruled.— “aughan v. Robinson, 22 Ala.519. There was a direct 


conflict between Carlisle and other witnesses. Proof of his 
character was, therefore, competent. 


BRICKELL, C. J.—The statement which the plaintiff in 
an action on an appeal from the judgment of a justice of the 
peace is required to file in the cirenit court, is not subject to 
the technical rules of pleading. If it shows a substantial 
cause of action—a debt due, or a contract to be performed 
and a breach, it is sufficient.—Jobile cd? Ohio R. BR. v. Wil- 
liams, 53 Ala. The duty of a carrier to deliver goods 
entrusted to him for transportation, springs out of contract, 
and for his failure to perform an action of assumpsit can be 
maintained.—1 Chit. Pl. 101. The statement .filed by the 
appellee may well be regarded as in assumpsit, counting on 
a breach of the contract of the appellant to carry and deliver 
the goods. Treating it as an action ex x contractu, the juris- 
diction of the justice i is undoubted.—R. C. § 841. 

If it is true the plaintiffs are pr cecilia this suit for the 
use and benefit of another, whom they hold liable for the 
value of the goods alleged to be lost, it would not prejudice 
their right tomaintainit. It is not a suit the statute requires 
to be prosecuted in the name of the party beneficially inter- 
ested, and if it was, the right of the plaintiffs to maintain it 
has not been controverted by a sworn plea, the only mode 
of putting it in issue—Rule 29, R.C. p. 822. The court 
properly excluded the evidence of these facts, which was pro- 
posed. It was irrelevant and its introduction could have 
served no good purpose. 

The evidence offered was not of a general usage, affecting 
appellant, because of its generality, notoriety and continued 
observance. It was of appellant’ s own course of dealing, in 
the delivery of freight to consignees or owners—affecting 
appellant not as a custom in its proper signification affects a 
party, because of a presumption that by ‘his contract or act 
he intended to be bound by it, but because it is his own act. 
The evidence of a party’s mode of dealing, is always admis- 
sible against him, when relevant to any fact to be ascertained 
by the j jury. The payment of freight by the appellees was a 
fact which the jury could consider in determining whether 
the appellant had delivered the goods on which the freight 
was charged. Delivery of the goods and payment of freight 
are usually cotemporaneous. It was proper to aid the jury 
in determining the weight to be attached to the fact of the 
payment of freight, to prove that appellant’s course of deal- 
jng was to demand and receive payment before delivery. 
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In permitting appellees to give evidence that the wagoner, 
who was their agent in the carriage of the goods received 
from appellant, was an honest man, and a good and careful 
wagoner, the court erred. He was a witness on the trial, but 
there was no impeachment of his character. There may be 
a conflict between his evidence and that of witnesses for 
appellant. Such conflicts often arise in the course of trials 
before juries and must be settled by a careful consideration 
of the evidence of each witness—the consistency of his testi- 
mony, his general demeanor, and the interest or feeling he 
may have involved. They furnish no ground for admitting 
general evidence as to character; if they did, trials would be 
indefinitely prolonged, and the real issues on which the jury 
should pass, embarrassed and lost sight of in the considera- 


tion of mere collateral matter. 
For this error, the judgment must be reversed and the 


cause remanded. 


Winter v. Mobile Savings Bank. 


Action on Common Counts. 


1. Common counts; when recovery may be had under.—Under the common 
counts there can be no recovery, if there is a special contract open and unre- 
scinded, embracing the same subject matter; if, however, the contract has 
been executed and nothing remains but payment of money by the defendant, 
resort may be had to the common counts. 

2. Same; ‘replication, what bad.—To a complaint counting on the common 
counts, the defendant pleaded, among other things, the statute of limitations, 
failure of consideration, and that consideration of plaintiff’s claim was for 
Confederate treasury notes, deposited by plaintiff with defendant, which defend- 
ant was ready and offered to return. The plaintiff replied generally to each 
plea, and specially in substance, that she deposited the money under a special 
contract, which provided, among other things, that a certain number of days 
notice was necessary to place the bank in default for not paying on demand ; 
that interest would commence ten days after deposit, without demand, if 
remaining more than four months, and varying according to the length of time 
the deposit remained, and interest to be compounded annually at five per cent. 
The breach alleged is a demand before suit, of the deposit, and interest com- 
pounded annually at five per cent.‘and a refusal. 

Held: The replication was a departure from the complaint, and neither trav- 
ersed, confessed and avoided the pleas or set up matters of estoppel, but intro- 
duced a new cause of action ; for both of which reasons demurrers were prop- 


erly sustained to the replication. 


AppraL from Mobile Circuit Court. 
Tried before Hon. Jonn ELiort. 


The case is stated in the opinion. 
VoL. LIV. 
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ALEXANDER McKinstry, for appellant. 


P. Hamitron, contra. 


BRICKELL, C. J.—The case presents a singular state of 
pleadings. The complaint contains three counts—the first, 
a general count, on an account, not disclosing its considera- 
tion; the second, a count for money loaned; the third, a 
count on an account stated. The defendant pleaded eleven 
different pleas, including the general issue, payment, want 
of consideration, failure of consideration, set off, accord and 
satisfaction, the statute of limitations of six years—of three 
years—that the consideration of the plaintiff’s claim was 
Confederate treasury notes, and in different forms, that the 
claim was because of a deposit by plaintiff with defendant 
of Confederate treasury notes, and that defendant was ready 
and willing and had offered to return them. The plaintiff 
replied generally to each plea, and specially, in substance, 
that on the first of January, 1861, she had on deposit with 
defendant for savings and interest nine hundred dollars— 
that this deposit was shown by a voucher and receipt in 
writing, which is set out at length, together with the terms 
and stipulations on which the deposit was made and accepted. 
Of these terms, those now material are, that deposits of sav- 
ings for interest were payable back only on three days’ notice 
for three hundred dollars, and one additional day’s notice 
for each additional hundred dollars up to $1,500. If the 
deposit equaled or exceeded twenty-five dollars, and it re- 
mained twelve months, it bore five per cent. interest, and if 
left less, and more than four months, it bore a smaller rate 
of interest, depending on the length of time it remained. 
The interest was to be compounded annually on the first day 
of February. Ten days were deducted in the computation 
of interest, to allow the bank time for investment. The 
breach alleged i is that the plaintiff, on the first day of Febru- 
ary, 1872, demanded payment of her deposit, with interest 
compounded annually at five per cent., which the defendant 
refused. The replication contains many other averments 
not necessary to be noticed. The defendant demurred to it, 
assigning twenty -one different causes of demurrer, two of 
which only we shall consider—first, that it is a departure 
from the complaint, or, sets up a new and different cause of 
action, from that alleged in the complaint—second, that it 
neither traverses, confesses or avoids the matters set up in 
the pleas. 

It is an elementary principle of pleading, that a replication 
must not depart from the allegations in the complaint or 
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declaration, in any matter necessary to a recovery.—1 Chit. 
Pl. 643. A departure in pleading is said to be when a party 
quits or departs from the case or defense which he has first 
made, and has recourse to another; it occurs when the repli- 
cation or rejoinder, &c., contains matter not pursuant to the 
declaration or plea, and which does not support and fortify 
it.—Ib., MeAden v. Gibson, 5 Ala. 344. The complaint con- 
tains only the common counts, und on these there can not be 
a recovery, if there is a special contract open and unrescinded, 
embracing the same subject matter—2 Green. Ev. § 103; 
Clements v. Eslava, 4 Port. 502; Snedicor v. Leachman, 10 Ala. 
332. So long as the contract remains executory, the plaintiff 
must declare specially ; it is only when it has been executed, 
and nothing remains but the payment of money, by the 
defendant, which is nothing more than the law would imply 
against him, that resort may be had to the common counts. 
2 Green. Ev. § 104. 

A simple deposit of moneys with a bank to the credit of 
the depositor, creates between the depositor and the bank 
the relation of debtor and creditor. The money is loaned 
to the bank, ceases to be the property of the depositor, 
becomes that of the bank, and the bank 1s merely the simple 
contract debtor of the depositor.—Addison on Contracts, 417, 
544-5; Marine Bank v. Fulton Bank, 2 Wall. 252; Wray v. 
Tuskegee Ins. Co. 34 Ala. 64. Such a deposit, after demand 
made, or after notice of the unwillingness of the bank to pay 
on demand, may doubtless be recovered in indebitatus assump- 
sit for money loaned.—Morse on Banks, 28-9. In the absence 
of an express promise, the law would imply the promise to 
pay, with interest from the demand, or of notice that a 
demand would be fruitless. If there was an express promise 
so to pay, it would be nothing more than the law would 
imply from the transaction, and hence the demand would be 
recoverable on the common count for money loaned, or 
money had and received. The law never presumes or implies 
a promise, if an express agreement is shown.—2 Green. Lv. 
§ 103; Shumake v. Nelms, 25 Ala. 126. The replication dis- 
closes an express agreement, requiring special averments to 
set out a breach, authorizing a recovery, and this special 
agreement varies materially from the promise the law would 
imply. If the transaction had been a simple, general deposit, 
the promise the law would imply would give a right of action 
immediately on a refusal to pay—no notice of the demand 
would be necessary. Under the special agreement nine days 
notice is necessary to place the bank in default. A general 
deposit would not bear interest until demand made, or notice 
Ey unwillingness to pay. The special agreement entitles 

OL, LIV. 
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the depositor to interest, without demand made, from the 
expiration of ten days after it was made, if it remains four 
months; and the rate of interest is matter of contract, vary- 
ing according to whether the deposit remains more or less 
than twelve months. The law would imply a promise to pay 
the rate of interest prescribed by law, and to pay simple 
interest only. The special agreement limits the interest to 
five per cent. per annum, and it is compounded annually, this 
mode of contracting being authorized by the charter of the 
bank. The replication discloses a cause of action, recover- 
able only on a special count setting out the agreement, and 
disclosing its breach. It departs from the complaint and 
assigns a new cause of action, on which a recovery could not 
be had under either of its counts. The demurrer to it was 
therefore properly sustained. Nor did the court err in ex- 
eluding the evidence of the special agreement. It was not 
admissible under the complaint. It discloses a cause of 
action not recoverable under it. 

A replication must either traverse or confess and avoid the 
matter pleaded, or present matter of estoppel thereto.—1l 
Chit. Pl. 647. This replication neither traverses, confesses 
and avoids, or presents matter of estoppel to the pleas. It 
passes them unnoticed and introduces a new cause of action. 
If this could be allowed the defendant could rejoin new mat- 
ter of defense, and the record “would be spun into endless 
prolixity,” the parties never reaching an issue. An amend- 
ment of the complaint, counting on the special agreement, 
with a mere general traverse of the pleas, or a demurrer to 
such of them as are not supposed to present a defense in law, 
would have been the proper course for the plaintiff. As the 
vase is now presented by the pleadings, the judgment must 
be aflirmed. 


Adams v. Thomas. 


Action on Promissory Note. 


Consideration of note variant from that expressed in its achat ean not be proved.— 
In an action on a promissory note which expresses that it was given for certain 
described lands, it is not permissible to show by parol that the note was given 
upon an entirely different consideration—e. g , as in payment of a debt. 


AppEAL from Cireuit Court of Clay. 
Tried before Hon. C. PELHAM. 
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Appellant, Adams, sued the appellee, Thomas, on a prom- 
issory note made by defendant, for four hundred and twenty- 
five dollars, which showed on its face that it was given for a 
“part of the northwest quarter section twenty-one, range seven, 
township twenty-one, known as the residence now occupied 
by Mrs. Clayton, containing thirty-five acres, more or less.” 

A trial was had on plea of the general issue, with leave to 
give in evidence any matter which might be specially pleaded. 

The defendant, against the objection and exception of the 
plaintiff, was permitted to introduce testimony that the note 
sued on was given in consideration of an indebtedness of 
defendant to the estate of one Clayton, deceased, evidenced 
by a note which was taken up when the note in suit was exe- 
cuted ; that Adams claimed to have a mortgage on certain 
lands, made by one Conant, which lands Clayton formerly 
occupied, and had traded to Coker for the lands described in 
the note; that it was agreed between plaintiff and Coker 
that plaintiff should satisfy the Conant mortgage, and Coker 
would execute a conveyance to defendant for the lands 
described in the note; that Mrs. Clayton would give up 
to defendant a note he had made to Clayton for 3425.00, 
and that plaintiff should then take from defendant the note 
sued on.” 

There was a verdict and judgment for the defendant. 
Adams appeals, and assigns for error the admission of the 
foregoing testimony, and several charges given by the court, 
which need not be further noticed. 


‘Stone & Cropton, for appellant. 
TavL BRADFORD, contra. 


BRICKELL, C. J.—The note on which the suit is founded 
is perfect and complete, expressing as its consideration that 
it is given “for value received in the following described par- 
cel of land,” describing it. It was not permissible for the 
defendant, by parol evidence, to prove that it was made on a 
different consideration.—Chitty on Bills, 70; West v. Kelly, 
19 Ala. 353; Evans v. Bell, 20 Ala. 509; Hair v. Lee Brown, 10 
Ala. 548; Beard v. White, 1 Ala. 436. The circuit court was, 
therefore, in error in permitting the defendant to introduce 
evidence that the consideration of the note was variant from 
that expressed. The first, second, fourth, fifth and sixth 
charges given by the court, are based on the evidence im- 
properly admitted, and are, of consequence, erroneous. In 
~ present aspect of the case, it can not well be determined 

OL.LIV. 
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whether the third and seventh charges, if they assert correct 
legal propositions, are pertinent to the issue involved. 
The judgment is reversed, and the cause remanded. 


Southern Express Company tv. Black. 
Validity of Bill of Exceptions. 


Bill of exceptions, validity of ; what necessary to.—It is essential to the validity 
of a bill of exceptions that it should be signed by the presiding judge, accord- 
ing to the statute; and no agreement of the parties or their attorney can dis- 
pense with such signature. 


AprEAL from Criminal Court of Bullock. 

Tried before Hon. C. J. L. Cunnincuam. 

This cause was commenced in the circuit court, and trans- 
ferred and tried in the criminal court, which was abolished 
by the legislature before the bill of exceptions was signed. 
A bill was agreed upon by counsel, and the judge certified 
that it was a fair statement of the facts and the rulings 
thereon, and that he would have signed the same as a bill of 
exceptions, had it been presented to him before his court 
was abolished. 


Warts & Warts, for appellant. 
ARRINGTON & GraHAM, and Arrinaron & TomPKINs, contra. 


BRICKELL, C. J.—The statute requires a bill of excep- 
tions to be tendered by the party supposing himself ag- 
grieved, stating the point, charge, opinion, or decision 
wherein the court is supposed to err, with such a statement 
of the facts as is necessary to make it intelligible; and, if 
correctly stated, it is the duty of the presiding judge to sign 
the same, which, thereby, becomes a part of the record.—R. 
C. § 2755. It is the signature of the presiding judge, 
authenticating the bill, which makes it a part of the record. 
Without such authentication, it is not and can not become 
matter of record.—Law v. Jackson, 8 Cow. 746; Davis v. 
Wilson, 2 Har. & J. 345. The agreement of parties, or of 
counsel, that a paper contains a correct statement of the 
facts, and of the rulings of the court, and of the exceptions 
reserved, and that it should be taken as part of the record, 
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and as a bill of exceptions will not supply the want of the 
signature of the presiding judge.—Aerley v. Vann, 52 Ala. 7; 
Rollater v. Rollater, Ib. 111; Leonard v. Warriner, 20 Wise. 
41; People v. Ferguson, 384 Cal. 809; People v. Trim, 37 Cal. 
274. In the case cited from 20 Wisconsin, it is said: ‘We 
can not permit the stipulation of attorneys to take the place 
of or do away with the necessity of such signing by the 
judge. They might stipulate into the record, if this was 
permitted, rulings or instructions that were never made or 
given, and which would make the circuit judge appear ridic- 
ulous. If this practice were allowed, attorneys might send 
up to this court for decision questions never raised in the 
court below, and even causes to which the attention of the 
circuit court was never called.” <A bill of exceptions is 
purely statutory, and the mode of its authentication, 
whereby it becomes a part of the record, so that error on it 
may be assigned, prescribed by statute, is the signature of 
the presiding judge. We have no power to dispense with 
the statutory requisition, and accept either the signature of 
another judge, or the consent of counsel, in lieu of it.— 
Floyd v. Fountain, 17 Ala. 700. 

The only errors assigned, refer to matters shown by a 
paper purporting to be a bill of exceptions, not signed by 
the presiding judge, but which counsel have agreed, shall be 
taken as a bill of excepticns. The high character of the 
counsel leaves no doubt that the paper is correct in its state- 
ments, but we can not, without disobedience to the statute, 
and the introduction of a dangerous precedent, recognize it. 

The result is, the judgment must be affirmed. 
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Murphy wv. The State. 
Indictment for Larceny. 


1. General exception; when not available.—A gencral exception to the entire 
charge of the court, containing distinct propositions, can not be sustained, if 
the charge is correct in part and erroneous in part. 

2. Same; what objection can not be raised by.—If there is evidence tending to 
support the charge given, the objection that the defendant’s theory is omitted, 
or not set forth with sufficient prominence, can not be raised by exception to 
such a charge. 

3. Oath to jury; what insufficient.—Where the record sets out the oath that 
was administered to the jury, and a material part of the oath required by 
statute is omitted, the judgment will be reversed. 


VoL. LIv. 
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AppEAL from Circuit Court of Greene. 

Tried before Hon. Lutuer R. Suirn. 

The appellant was convicted of grand larceny. The “jury 
were duly empanneled, sworn and charged the issue joined 
to try.” ‘The evidence showed that she was living with one 
Madison Murphy, knowing that he had a lawful wife, and 
while they were thus living together, she assisted Madison 
in bringing home a hog belonging to the prosecutor, which 
he (Murphy) had shot, but there was also some evidence 
showing that she was connected with the entire offense, 
and not merely with the removal of the hog after it 
was killed. This beiug the substance of the evidence, 
the court charged the jury that if they believed from 
the evidence that the defendant feloniously took and carried 
away one hog, the property of the person mentioned in the 
indictment, and that it occurred in Greene county, before the 
finding of the indictment, they must find the defendant 
guilty; and if defendant lived with Madison Murphyas his 
wife, the law presumed that what she did in his presence 
was done by his consent, and she would not be responsible 
for it; but if at the time she knew, or had good reason to 
believe, that Madison Murphy had a wife living in Hale 
county, she could not be the wife of said Murphy, no matter 
what claim she may have made. ‘To this charge the defend- 
ant duly excepted. 


SNEDECOR & CockKRELL, for appellant. 
JouN W. A. SanrorpD, Attorney General, contra. 


BRICKELL, C. J.—The exception reserved is general, to 
the entire charge of the court. There are parts of the 
charge the correctness of which is not questioned, and yet 
the exception is as applicable to these as to other parts, the 
correctness of which is disputed. In Jrwin v. State, 50 Ala. 
181, and in other cases, we said: “A party excepting must 
make exception so specific that the matter relied on as error 
will be apparent to his adversary, and to the primary court ; 
for his adversary, having his attention directed to the 
special matter relied on as erroneous, has the right and priv- 
ilege of waiving such matter, rather than, by insisting on it, 
incur the hazard and delay of an appeal to a superior tribu- 
nal. The court, having its attention specially directed to 
the erroneous matter, might be satisfied of the error into 
whick it may have fallen through inadvertence, and could 
voluntarily correct it by a reversal of its rulings, and thus 
protect the party excepting from injury.” The exception 
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presents no matter for revision except the correctness of the 
charge as a whole. If it is correct in part, and erroneous in 
part, the exception can not prevail—it can not be sustained 
in part, and overruled in part. 

Apart from this consideration, the charge, as a whole, is 
correct, and is not abstract. There was evidence proper to 
be submitted to the jury, having a tendency to show the hog 
was killed with the intent to steal it, and that the accused 
was connected with the entire offense, and not merely with 
the removal of the carcass after the killing. In this aspect 
of the case, the charge is certainly free from error. It was 
supposed the weight of the evidence was against this hypoth- 
esis, connecting the accused with the removal of the carcass 
only, and that such removal did not constitute the offense 
punishable as grand larceny by the statute. A charge 
adapted to that phase of the case, and presenting that ques- 
tion, should have been requested. The question is not pre- 
sented by the charge to which an exception was taken. 

The record purports to set out the oath administered to 
the jury, and an essential part of the oath prescribed by the 
statute, to-wit: “A true verdict to render according to the 
evidence,” seems to have been omitted. This compels a 
reversal of the judgment of conviction. 

The judgment is reversed, and the cause is remanded. 
The prisoner must remain in custody until discharged by due 
course of law. 


Coker v. Whitlock, Trustee. 
Bill to enjoin Waste. 


1. Conveyanes by mortgagor before law day ; what passes by.—A sale and con- 
veyance of lands before the law day, by a mortgagor or grantor in a deed of 
trust, passes only the equity of redemption, and the right of possession against 
the mortgagee or grantee in the deed of trust, and operates no embarrassment 
of his legal remedies for the recovery of possession, when the right to it 
accrues, and works him no injury. 

2. Waste; when court of equity will enjoin.—-A court of equity, in a proper 
case, will interfere by injunction, before the arrival of the law day, to restrain 
waste by the mortgagor, or his alienee in possession. But the waste or injury, 
against which protection is asked, must be such as to impair the security of 
the mortgage. 

3. Same; what does not constitute.—The removal from the mortgaged 
premises of rails half decayed, and the scattered planks of a building, which 
had fallen from its own decay, and which were not worth over fifty dollars, 
(it not appearing that the permanent value of the place was impaired) presents 
no case for equitable interference against waste. 

VoL. Liv. 
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4. Sume, bill filed to prevent ; what proper decree on.—On bill filed before the 
law day to enjoin waste, where the waste is shown, the proper decree is an 
injunction against its future commission, and an account of the damages 
already sustained. ‘The court has no power, on such a bill, to oust the alienee 
of the mortgagor, and in eflect deprive him of all right and interest in the 
premises, 


AppEAL from Chancery Court of Cherokee. 

Heard before Hon. B. B. McCraw. 

The appellee, Whitlock, was surety upon the guardianship 
bond of Poore, who, to indemnify him and the other sureties, 
executed a deed of trust to Whitlock on the lands in con- 
troversy. Poore sold the lands to Coker, executed a con- 
veyance and put him in possession. Shortly afterwards, 
Whitlock, in behalf of himself and the other sureties, filed 
this bill, although he had not been called on to pay any 
thing on account of the guardianship, and it would be three 
years before the ward would be of age, at which time, ac- 
cording to the deed of trust, Whitlock was to have the power 
to sell, &c., in payment of any decree which might be ren- 
dered on final settlement. 

The bill alleges that Coker is committing waste, &c., and 
prays that the deed to Coker be declaied void; for an 
account of the damage to the lands; that both defendants 
be enjoined from making any disposition of the lands until 
the guardianship is settled. Poore answered, admitting the 
allegations of the bill except as to waste. Coker demurred 
to so much of the bill as sought to have the deed to him 
declared void, because the court had no jurisdiction of the 
property in the deed of trust before the law day, except to 
prevent waste, which he positively denied. The testimony 
showed that Coker had hauled off some old rails, and some 
plank which was part of a stable which had fallen down, and 
that the property was not worth over fifty dollars, and its 
removal did not lessen the permanent value of the premises. 

On a final hearing, the chancellor ordered that property be 
taken into possession of the court, with leave for the trustee 
to apply to the court for instructions as to management, and 
enjoined the appellant from committing any further waste, 
and from asserting any right to the lands, until the trust 
deed to appellee was fully complied with. From this decree 
Coker now appeals. 


Warts & Warts, Turntzy & Son, and J. Coorrr, for ap- 
pellant.—Poore had the right to sell the land to Coker, sub- 
ject to the deed of trust to Whitlock. Coker then had the 
right to the possession, rents and profits of the lands until 
the forfeiture of the conditions of the trust deed.—Hutchin- 
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son v. Dearing, 20 Ala. 798; Smith v. Taylor, 9 Ala. 633; 
Bank v. Fry, 23 Ala. 170. Whitlock’s bill failed to show any 
cause for the interposition of a court of equity; he failed to 
show waste, and he had no right to the possession until 
default made by Poore. 


Foster & Forney, and McSpappen, contra.—Coker’s title 
was void, as Poore had neither legal title nor a perfect 
equity, and his possession was illegal and cast a cloud upon 
the trustee’s title which equity will remove. 


BRICKELL, C. J.—The conveyance to appellee, though 
in form, a deed with trusts, is, in its legal operation and 
effect, a security for the indemnity of the sureties of the 
grantor, as guardian, against the contingent liability incurred 
by them in joining the grantor in the execution of the bond 
required of him. It does not materially differ from a mort- 
gage—the estate of the grantee, and his rights, are those of 
a mortgagee—and the estate remaining in the grantor, is that 
known to courts of equity, and now recognized in courts of 
law as an equity of redemption.—Klmes v. Southerland, 7 
Ala. 262; Pope v. Wilson, ib. 690; Smith v. Leavitts, 10 Ala. 
92; Allenv. M. & W. P. R. RB. Co., 11 Ala. 4538; Hindman v. 
Dill, ib. 689; Graham v. Lockhart, 8 Ala. 9. In the absence 
of an express stipulation in the deed, the law day not oceur- 
ring until the contingent liability against which indemnity is 
intended, should become fixed, as matter of legal presump- 
tion, the operation of the deed is not to transfer possession, 
but the grantor has the right to continue in possession, 
taking the rents and profits to his own use, without lability 
to account for them to the grantee.—Hlmes v. Southerland, 
supra ; Chambers v. Mauldin, 4 Ala. 477; Cor v. Pearsall, 
6 Ala. 542; Hutchinson v. Dearing, 20 ‘> .98; Smith v. 
Taylor, 9 Ala. 633. The deed contains au . _vress provision, 
that the grantor should continue in possession until the 
wards, who were infants, should arrive at full age, and the 
sureties should thereafter request the grantee to sell for 
their indemnity. It is shown by the bill the wards had not 
attained full age when it was filed. The appellee was not 
therefore entitled to possession of the premises, nor to an 
account of the rents and profits. A sale and conveyance by 
the grantor, would pass to the vendee the right to posses- 
sion, and to the reception of the rents and profits until the 
expiration of the law day, and then the right to redeem, or 
rather by satisfying the liability against which the convey- 
ance to the appellee was intended to indemnify, to discharge 

Vou. LIy. 














1875. ] OF ALABAMA. 183 


[Coker v. Whitlock, Trustee.] 


the premises of the incumbrance that conveyance creates. 
Such sale and conveyance, passing only the equity of re- 
demption, and the right of possession, as against the ap- 
pellee, whatever may be its form, or the estate it purports 
to create, works no injury to him, and cannot operate to em- 
barrass his legal remedies for the recovery of possession, 
when his right to it accrues, if it should be necessary for him 
to resort to them. 

So far as the bill complains that the appellant Coker, sub- 
sequent to the conveyance to the appellee, purchased of 
Poore, appellee’s grantor, the mortgaged premises, entering 
into possession, and is pursuing legal remedies to recover 
the rents and profits, and,to eject one who has intruded on 
his possession, it is without equity. There may possibly be 
cases in which a court of equity to preserve the security of a 
mortgagee of real estate, and to quiet his title by the pre- 
vention of future litigation, would intervene and define 
clearly his estate and that of a purchaser from the mort- 
gagor, who had purchased and was entering into possession 
in avowed hostility to his title, and for the purpose of casting 
a cloud on it. If there can be such a case, it is not made by 
this bill. Its whole theory is, that the estate of the mort- 
gagor was not alienable, and the alienee entering into posses- 
sion was an intruder on the mortgagee. Such a theory is 
without support in law, and is in direct conflict with the 
statute which subjects the equity of redemption of a mort- 
gagor to sale under execution at law. 

The only other ground of complaint is, that Coker, the 
alienee of the mortgagor, was committing waste on the 
premises. A court of equity will interfere by injunction to 
restrain waste by a mortgagor in possession, or by his 
alienee. The ground of the jurisdiction, when the interfer- 
ence is before the law day, when the mortgagee cannot enter, 
is the want of an adequate legal remedy, and the right of 
the mortgagee to his whole security unimpaired during the 
life of the mortgage.—High on Inj. $$ 444-5. The waste 
against which protection is afforded, must be of injury to 
the freehold—must impair the security of the mortgagee.— 
King v. Smith, 2 Hare, 244. There was, according to the 
evidence in this cause, nothing more than a removal from 
the premises of rails half decayed, and the scattered plank of 
a building which had fallen from its own decay, and which 
were not of probable value of fifty dollars. This is not 
waste, in the contemplation of a court of equity, especially 
when it does not appear the permanent value of the premises 
were in the least impaired. If there had been waste shown, 
it would not have authorized the decree rendered by the 
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chancellor, which dispossesses the purchaser from the mort- 
gagor, and in effect annuls his conveyance, depriving him of 
all right and interest in the premises. The proper decree, 
if waste had been shown, would have been an injunction 
against its future commission, and an account of the damages 
already sustained. 

The decree of the chancellor must be reversed, and a 
decree here rendered dismissing the bill at the costs of the 
appellee in this court, and in the court of chancery. 


James eé als. v. Faulk et als. 


Bill for Settlement of Estate in Chancery. 


1. Chancery; jurisdiction over estates of decedents.—A legatee may resort to 
a court of equity, asa matter of right and without the assignment of any 
special cause, for a final settlement of an estate, at any time before proceed- 
ings are commenced for a tinal settiement in the probate court. 

2. Executor; what properly chargeable with.—An executor is properly 
charged with the rental value of lands, which he failed to rent when he ought 
to have done so. 

3. Same.—If an executor making a sale of lands under order of the probate 
court, fails to take two sureties for the purchase money as required by law, 
the fact that his report to the court showed this, and the court confirmed the 
sale, does not relieve him of liability for the purchase money, resulting from 
his failure to comply with the law. 


Apprat from Chancery Court of Dale. 

Heard before Hon. B. B. McCraw. 

The appellees, legatees under the will of Noah Fountain, 
filed their bill against the appellants, the executors of his 
last will and testament, and the sureties upon their bond, to 
compel a final setilement of the estate, in the court of 
chancery. 

The bill alleges that more than eighteen months have 
elapsed since the grant of the letters testamentary; that no 
proceedings have been commenced in the probate court for 
final settlement; that large sums are due the complainants 
respectively, and that said executors, although large amounts 
of property came into their hands, fail to make any settle- 
ment or pay to complainants the amount due them, &c. 

The chancellor overruled 2 demurrer, based on the ground 
“that no sufficient allegations were contained in the bill to 


oust the jurisdiction of the probate court,” and took jurisdic- 
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tion of the cause. The answers asserted that the legatees 
had been fully paid. A reference was directed to the regis- 
ter to ascertain and report the various amounts with which 
the executors were chargeable, and the credits to which they 
were entitled, and upon the coming in of the report, the 
chancellor overruled exceptions to it, and confirmed it. It is 
only necessary to refer to two of the exceptions. The 
executors sold lands of the testator, under order of the 
probate court, taking, as shown by his report to the court, 
notes for the purchase money with but one surety. The 
sale was duly reported to and confirmed by the court. The 
notes not being collectable, the register, on motion of the 
appellees, charged the executors with the amount due upon 
the notes. The register also charged the executors with the 
rental value of certain lands of the estate, which they failed 
to rent out. 

Overruling the demurrer and the exceptions to the regis- 
ter’s report, are now assigned for error. 


J. A. CLENDENNIN, for appellant. 
F. M. & W. D. Woop, contra. 
BRICKELL, C. J.—The demurrer to the bill was properly 


overruled. No proceeding for a final settlement of the ad- 
ministration had been commenced in the court of probate. 
Before such proceeding, a legatee may, as a matter of right, 
without the assignment of any special cause for equitable 
interposition, resort to equity for a settlement of the admin- 
istration.— McNeil v. McNeil, 36 Ala. 109. 

Administrators and executors are clothed with the power 
of renting the real estate of the decedent.—R. C. § 2076. 
The power involves the duty, and if he neglects it, he is 
answerable for the loss resulting, as he is for the neglect of 
any other duty with which he is charged.— Pearson v. Dar- 
rington, 32 Ala. 227. 

An administrator or an executor selling lands on credit, 
under an order of the court of probate, is required to take of 
the purchaser bonds for the purchase money, with two suffi- 
cient sureties.—R. C. § 2228. If he makes the sale, and dis- 
regarding the statutory requisition, takes but one surety, on 
the confirmation of the sale he becomes chargeable with the 
purchase money.—Betts v. Blackwell, 2 Stew. & Port. 378 ; 
Dean v. Rathbone, 15 Ala. 328; Walls v. Rigsby, 42 Ala. 473. 
This is admitted to be true as to sales of personal property, 
but it is insisted that the court is really the vendor of land, 
when sold by an executor or administrator, and that if the 
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court confirms the sale, on a report disclosing that but one 
surety has been taken, it is a judicial approval of the act 
relieving him from all liability. The court is the vendor, to 
the same extent that it is in all sales made under its decrees, 
and which require its confirmation to give them validity.— 
Hutton v. Williams, 35 Ala. 503. The administrator has a 
power over the lands not derived from the court, but from 
the statutes. The power, if not as large as that he has over 
personalty, is conferred to enable him to discharge the trusts 
of the administration, and is to be exercised so that he may 
execute these trusts the more beneficially for those having 
interests in the estate. In making the sale, he is trustee, as 
well as officer and agent of the court, and it is his duty, 
prescribed by law, from which the court cannot absoive him, 
to take at least two sufficient sureties. If he fails in it, the 
‘injury resulting is to the same parties who would be injured 
by a failure to take the requisite security on a sale of per- 
sonal property. We can see no reason for distinguishing 
between the two sales. 

The only assignment of errors here insisted on in the 
argument of counsel, refer to the overruling of the demurrer 
to the bill, and the overruling of the exceptions tothe report 
of the register, charging the appellants, as executors, with the 
rent of land he should have rented, and with the purchase 
money of lands for which he did not take two sureties. 
There was no error in either of the rulings, and the decree 
must be affirmed. 


Scruggs v. Underwood. 
Summary Proceeding against County Treasurer. 


1. Swuimier county; effec! of “ Act of March 1st, 1870, to consolidate the funds 
of fines and forfeitures and general fund of the county of Sumter.—The effect of 
the ‘‘act to consolidate the funds of fines and forfeiture and general fund of 
the county of Sumter,” was to make claims which might accrue under § 4438 
of the Revised Code, and were formerly paid out of ‘the fine and forfeiture 
fund,” a charge against the county, payable out of its general fund. 

2. Same.—The repeal of the act consolidating the different funds, cannot 
effect the rights of a holder of a warrant drawn on the county, while the funds 
were consolidated, for services which, prior to that time, were a charge against 
the fine and forfeiture fund alone. 


AppEAL from Circuit Court of Sumter. 


Tried before Hon. Harry T. Tounmin. 
VOL.-LIV. 
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This was a summary proceeding, commenced by the ap- 
pellee, Underwood, against the appellant Scruggs, who was 
treasurer of the county, for his failure, on demand, to pay a 
county warrant. 

Appellee’s father had been clerk of the circuit court, and 
the warrant had been drawn by order of the commissioner’s 
court in May, 1871, for fees in State cases, accruing between 
March Ist, 1870, and May, 1871, under § 4438 of the Revised 
Code. The warrant, after having been registered May 31st, 
1871, was assigned to appellee, who demanded payment on 
the 24th day of February, 1875, at which time the treasurer 
had sufficient money belonging to the general fund of the 
county, but not to the “fine and forfeiture fund,” to pay it. 

The act of March Ist, 1870, consolidating the fine and 
forfeiture fund with the general fund of Sumter county, and 
the act of February 1st, 1872, repealing that act, were in- 
troduced in evidence. 

The facts having been submitted to the court, without the 
intervention of a jury, judgment was rendered for the ap- 


pellee. 


Watts & Warts, W. G. Lirrie, Jr., and Reupen Cuap- 
MAN, JR., for appellant. 


SNEDECOR & COCKRELL, contra. 


BRICKELL, C. J.—Fines imposed as a punishment for 
misdemeanors are payable to the county in which the indict- 
ment is found, or the prosecution commenced, and for their 
recovery, judgment is entered in favor of the State for the 
use of the particular county. The forfeitures of under- 
takings of bail, and the penalties incurred by witnesses for 
disobedience of the process of the court, or fines for con- 
tempt, are also payable to the county. The funds derived 
from this source, to distinguish them from the general funds, 
and because they could not be appropriated as the general 
funds of the county were, have been known as the “fine and 
forfeiture fund.” The fees of witnesses in State cases were 
primary charges on this fund.—R. C. §$§ 4220, 4221, 4222. 
Whenever a surplus of the fund remains after satisfying, or 
above the sum necessary to satisfy the registered claims of 
State witnesses, the fees of officers of the court in criminal 
cases in which the defendants have been convicted, and were 
insolvent, or in which a nolle prosequi has been entered, are 
charges on and payable out of the fund.—R. C. § 4438. 

The general assembly passed an act, approved March 1, 
1870, entitled “An act to consolidate the funds of fines and 
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forfeitures and general fund of the county of Sumter.”— 
Pamph. Acts, 1869-70, p. 204. The first section of this act 
provides for the consolidation of the fund known as the fines 
and forfeitures fund and the general fund of the county 
and declares the two shall constitute one fund. The second 
section declares all claims against the county payable out of 
the fines and forfeitures, shall be paid from the general or 
consolidated fund. Construing this statute in connection 
with the general statutory provisions referred to above, its 
effect and operation are obvious. The distinction between 
the fine and forfeiture fund and +the general fund of the 
county is destroyed. The two become one common fund, 
from which the charges on the fine and forfeiture fund 
created by the general statutory provisions are to be paid. 
From liability for these charges the fine and forfeiture fund 
is not exempt, but the charges become county claims, pay- 
able from the common fund with which the fines and 
forfeitures are mingled, in the order of their registration, as 
other county claims are payable. These charges, prior to 
this statute, were not strictly county ‘claims—they were 
simply charges on the fund in the hands of the county 
treasurer. They become county claims because the fund 
from which they were payable is mingled with the general 
fund of the county, not capable of identification and specific 
appropriation to their payment, and in lieu of the liability 
of the particular fund, the liability of the general fund is 
substituted. This change rendered necessary the presenta- 
tion to, and allowance by, the commissioners’ court as a claim 
against the county, of the fees of officers of court, made a 
charge on the fine and forfeiture fund. When allowed by 
the commissioners court, and registered with the county 
treasurer, he becomes bound to pay it inits order of registra- 
tion whenever he has of the general or consolidated fund a 
sum sufficient. Failing to pay it on demand, he became 
liable to the summary remedy and the penalty prescribed by 
the statute.—R. C. § 930. 

The repeal of the act of March Ist, 1870, by the act of 
February 1st, 1872, did not operate retrospectively so as to 
change the character of appellee’s claim. By its allowance 
by the commissioners court, in May, 1871, it became an 
allowed county claim, payable from the general or consolida- 
ted fund of the county, and it may well be doubted 
whether subsequent legislation could divest it of this character. 
The mere subsequent repeal of the statute authorizing its al- 
lowance and payment, certainly does not have any such effect. . 

We find no error in the record prejudicial to the appellant, 
a the judgment must be affirmed. 

OL. LIV, 
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Burnham & Co. v. Martin et als. 
Bill to foreclose Mortgage, cc. 


Lien of execution; how lost.—Where the plaintiff, on valuable considera- 
tion, causes his execution in the hands of the sheriff to be held up for a 
specified time, he will be postponed to the lien of a mortgage attaching in the 
interval of such suspension. 


AppraL from Chancery Court of Lauderdale. 
Heard before Hon. H. C. SPEAKE. 
The opinion states the case. 


W. J. Woop, for appellant. 
O’NzEat & O'NEAL, contra. 


BRICKELL, C. J.—A mortgagee may, in the first instance, 
proceed in a court of equity to foreclose his mortgage, 
although he is clothed with a power of sale. To prevent a 
multiplicity of suits, and a sale under legal process against 
the mortgagor, he may join judgment or attaching creditors, 
claiming liens in opposition to the mortgage.—Ala. Life Ins. 
¢ Trust Co. v. Petway, 24 Ala. 344;. McGowan v. Br. Bank 
Mobile, 7 Ala. 823; Marriott & Hardesty v. Givens, 8 Ala. 694. 
Of this character is the bill filed by the appellants. The 
seniority of the judgments in favor of the appellees, Hill, 
Fountaine & Co., and James Akerman & Co., to the mort- 
gage of the appellant, is admitted in the bill, but itis averred 
they have lost their priority because of a suspension of 
execution by the order of the respective plaintiffs, and this 
suspension was in consequence of a guaranty of payment by 
a third person. Certified copies of the executions are exhibits 
to the bill, from which it appears that the plaintiffs, on the 
31st December, 1874, directed the sheriff to hold them up 
until the 15th March, 1875, and they were returned by the 
sheriff with the indorsement, “held up until March 15th, 
1875.” Alias executions were not issued until after the 
execution and registration of the appellant’s mortgage, and 
after the maturity of one of the notes it was intended to 
secure. The answers of the plaintiffs do not deny, but admit 
these allegations of the bill, and aver that the suspension was 
to enable the mortgagor, and defendant in execution, by a 
sale of the goods in the course of trade, to obtain money to 
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pay the executions, and in consideration of a guaranty from 
one Campbell of the payment of any balance due, after a 
sale of the goods, if the executions were not paid on the 15th 
March, 1875, and of the defendant's waiver of all claim to 
exemption. 

Under what facts and circumstances the suspension of 
execution renders it dormant against junior executions, or 
junior mortgages, has been so often and so fully considered 
in former decisions of this court, that we need not look 
beyond them for authority. No distinction is made between 
a junior execution and a junior mortgage. If the lien of the 
mortgage attaches during the interval of suspension, which 
is constructively fraudulent, the execution creditor authoriz- 
ing such suspension must be postponed to it.—Albertson, 
Douglass & Co. v. Goldsby, 28 Ala. 711. 

It is not necessary in this case to inquire whether a judg- 
ment operates a lien under our statutes, or whether the lien 
arises only on the delivery of execution to the sheriff. 
Executions had issued, and were in the hands of the sheriff 
prior to the execution of appellant’s mortgage, and were sus- 
pended by the direction of the plaintiffs. Our decisions 
have settled that mere passiveness on the part of a senior 
judgment or execution creditor—mere delay in the enforce- 
ment of his lien, will not impair it, and postpone him to a 
junior execution creditor, if at the time of sale under the 
junior execution, he has execution in continuance of the lien 
originally attaching in the hands of the sheriff.—1 Brick. 
Dig. 899. § 140. While mere passiveness—mere acquiesence 
in the delay of the sheriff, will not destroy the lien, if the 
creditor does any positive act inconsistent with the pursuit 
of the execution to satisfaction of the judgment, the lien is 
lost. This is especially true, when, for the benefit of the de- 
fendant, on a consideration deemed valuable, the execution 
is suspended by the authority of the creditor.—1 Brick. Dig. 
900, § 148. In Wood v. Gary, 5 Ala. 52, Ormond, J., says: 


*“ We understand the law on the subject to be, that if a judg- 


ment creditor place his execution in the sherifi’s hands, with 
instructions not to levy, or after a levy, to hold it up, and not 
to sell, it will be constructively fraudulent: against junior 
—< creditors, who will thereby obtain the superior 
ien. The rule is, that the plaintiff can only employ his 
execution to collect his judgment; he cannot use it as an in- 
strument for sheltering or covering the property of the 
defendant, against the claims of others, and any act which 
manifestly has this tendency is per se fraudulent.” This 
doctrine is repeated in Leach v. Williams, 8 Ala. 759; Patton 
v. Hayter, Johnson & Co., 15 Ala. 18; Br. Bank v. Broughton, 
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ib. 127, and is the principle on which the case of Albertson, 
Douglass & Co. v. Goldsby, 28 Ala. 711, proceeds. Applying 
the principle to this case, there can be no doubt that the 
execution creditors, by the suspension of execution, lost their 
lien. The suspension was on a valuable consideration—the 
guaranty of Campbell, and the defendant’s waiver of exemp- 
tion. Being founded on such consideration, during the 
period stipulated for, the hands of the creditors were tied 
up ; they could not have issued executions without the con- 
sent of the defendant, however pressing the necessity. And 
the purpose of the suspension was to benefit the debtor by 
enabling him to make private sales, in the course of trade, of 
property subject to it. The lien of the executions first ac- 
quired being destroyed, and the lien of the mortgage attach- 
ing when there was no execution in the hands of the sheriff, 
the execution creditors must be postponed to the mortgage. 

The chancellor, in ruling otherwise, erred, and his decree 
dissolving the injunction is reversed, the injunction reinstated, 
and the cause remanded. 


Watson wv. Reynolds & Stuckey. 
Action on Promissory Note. 


1. Promissory note; what without consideration.—A promissory note given 
by the widow to a creditor of the deceased husband, who does not take it in 
payment of the debt, and neither lost or suspended any remedy for its collec- 
tion, or receipted the account, is without consideration. 

2. Sume.—The tact that there has been no administration, and the widow 
remains in possession of all the real and personal estate of the husband —the 
possession not being derived from the creditor—forms no consideration for 
such a ptomise. 


AprEaL from Cireuit Court of Dale. 

Tried before Hon. Henry D. Crayton. 

This was a suit by the appellees against the appellant on 
a promissory note. She glenda want of consideration, and 
issue «was joined on that plea. 

Appellant was introduced as a witness, and testified that 
she gave the note sued on for an account which was made 
in her husband’s life time; that she gave it at the request of 
one Powell, who, as agent of the appellees, came to her with 
the account and assured her that if she would sign the note, 
she would not be pressed about it; that the account was not 
receipted or delivered to her, and that there was no other 
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consideration for the note. The evidence further showed 
that the widow was in possession of all the estate of the 
husband, and that no administration had been granted 
thereon. 

Upon this state of facts the court charged the jury, that if 
they believed the evidence they must find for the plaintiffs. 
The charge was duly excepted to, and is now assigned as 
error. 


W. D. Roserts, for appellants, cited Maul v. Vaughan, 45 
Ala. 134; Hetherington v. Hixon, 46 Ala. 297; Hester v. Wes- 
son, 6 Ala. 415. 


S. H. Dent, contra. 


BRICKELL, C. J.—A promise to pay the debt of another, 
founded on no other consideration than the debt, is a nudum 
pactum, no matter what form the promise may assume.— Beall 
v. Ridgway, 18 Ala. 117; Rutledge v. Townsend, 38 Ala. 712; 
Hester v. Wesson, 6 Ala. 415. The note on which the suit is 
founded, was not given by appellant or accepted by the 
appellees as payment of the debt of her deceased husband, 
nor to induce appellees to forbear or suspend any right of 
action they had on such debt. There is, of consequence, no 
element of detriment to the appellees from which to deduce 
a consideration for the note, nor is there any element of ben- 
efit to the appellant. Her possession of the personal assets 
of her deceased husband—administration not having been 
granted—is rightful, and she can lawfully hold them against 
all until an administrator is appointed.—Brown v. Beason, 
24 Ala. 466. The real estate, if it is the last residence of the 
husband, she is entitled to hold in possession until her dower 
is assigned. If it is not the last residence of the husband, 
her possession is rightful against all but the heirs to whom 
the title has descended, until an administrator shall assert 
his statutory powers over them. Possession of neither was 
derived from the appellees, and it can form no consideration 
for her promise to pay the debt of the deceased husband. 
On the evidence, the note was without consideration. The 
court erred in the charge given, and the judgment must be 
reversed and the cause remanded. 
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State ex rel. Fitzpatrick v. Shaver. 
Information in Nature of Quo Warranto. 


1. County superintendent; removal of.—Under the act of the board of educa- 
tion authorizing the superintendent of public instruction to remove county 
superintendents, it is not necessary that he should assign any cause for a 
removal, or prefer any charges, or give any notice to the incumbent. The 
whole power of removal was entrusted to him, to act whenever in his opinion 
the ‘interest of public education demanded such removal,” and the exercise 
of that discretion can not be reviewed by the courts. 


ApprsL from City Court of Montgomery. 
Tried before Hon. Joun A. MINNIS. 
The opinion states the case. 


Rice, Jones & Witzy, for appellant. 
StronE & CLOPTON, contra. 


BRICKELL, C. J.—This was a proceeding in the nature 
of a quo warranto, commenced by information, in which the 
relator claims that he is entitled to the office of superintend- 
ent of education for the county of Montgomery, and that the 
defendant had unlawfully intruded into the office and ought 
to be excluded therefrom. A demurrer was interposed to 
the information, and the causes assigned are substantially 
that it appears from the information the relator is not, and 
the defendant is, entitled to the office. 

The constitution of 1868 committed the management of 
the common schools and other educational institutions of the 
State to a board of education. This board was clothed with 
full legislative powers in reference to the public educational insti- 
tutions of the State, and its enactments, unless repealed by the 
general assembly, had the force and effect of law.—Const. of 
1868, Art. II. In the exercise of these powers the board 
created the office of county superintendent of education, 
prescribing that it should be filled first by an election by the 
qualified voters of the county, and the duration of the official 
term was two years, and until the election and qualification 
of a successor.—Hodgson’s Manual of School Laws, p. 26. 
The relator was elected to the office of county superintendent 

(13) 
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of Montgomery county in March, 1871, and continued therein, 
under enactments of the board of education, until January 22, 
1875. By a subsequent enactment the superintendent of 
public instruction was authorized to remove any county 
superintendent whenever in his opinion the interests of public 
education demanded such removal ; and by appointment to fill 
the vacancy caused by such removal.—Acts of Board of Edu- 
cation for 1874, p.6. Under this enactment the superintend- 
ent of public instruction removed the relator and appointed 
the defendant to fill the vacancy, who, having qualified accord- 
ing to law, entered into and holds the office. 

The information averring these facts, proceeds to aver 
there was no cause for the removal of the relator by the 
superintendent of public instruction ; that he had no notice 
of any cause being charged; no opportunity of controverting 
it, and that of consequence the order was void, not affecting 
his right to the oftice. 

The act of the board of education does not require that 
any cause shall be assigned by the superintendent for a 
removal, or that any charge shail be preferred against the 
county superintendent, or any notice given him of the inten- 
tion to order his removal. The whole matter is committed 
to the judgment and discretion of the superintendent of pub- 
lic instruction. On his official responsibility he must deter- 
mine whether the interests of public education committed to 
his superintendence requires a removal. The board created 
the office, enlarged its term, authorized the superintendent 
to fill vacancies and to make removals of county superin- 
tendents, his subordinates and agents in the execution of his 
important trusts. It was never contemplated that the exer- 
cise of his judgment and discretion should be revised by judi- 
cial tribunals or interfered with by any other department of 
the government. When he determined the relator should be 
removed, he decided the interests of public education 
required it, and that decision is final and conclusive.—S/ate 
v. Adams, 2 Stew. 231; People v. Stout, 19 How. Pr. 171; 
People v. Bearfield, 35 Barb. 254; State v. Doherty, 25 La. 
Ann. 119. 

The information disclosing the relator’s want of title to the 
oftice and the defendant’s legal title to it, the demurrer was 
properly sustained and judgment rendered for the defendant. 
By statute the judgment carried costs against the rela- 
tor.—R. C. § 3093. 

The judgment must be affirmed. 


Srong, J., not sitting, having been of counsel. 
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Turlington v. Slaughter. 
Action to-recover Money paid by Mistake. 


1. Refusal of charge; presumption as to.—If charges asked for and refused, 
assert correct legal principles, and are applicable to the evidence, it will be 
presumed to sustain the judgment below, that they were not in writing, unless 
it affirmatively appears otherwise. 

2. Subsequent promise; what will support.—A moral consideration growing 
out of a past legal or equitable obligation barred of enforcement, will support 
a subsequent express promise. : 

3. Same.—Payments claimed as credits on a debt, and not allowed when 
judgment was recovered on it, can not be recovered back afterwards, without 
an express promise to repay them. 


ArpEAL from Circuit Court of Dale. 

Tried before Hon. J. McCates WILEY. 

The appellee, Slaughter, brought this action against the 
appellant, Turlington, to recover money paid him by mis- 
take, &e. 

Slaughter had purchased lands of Turlington, and the 
latter filed his bill in chancery to enforce the vendor’s lien, 
obtained a decree pro confesso, and an order of sale. Por- 
tions of the record of the chancery suit were shown to have 
been lost, but the testimony introduced showed that the 
amount due on the unpaid purchase money was ascertained, 
by a reference to the register, whose report was confirmed by 
the chancellor. Slaughter, before the sale, complained'that 
there was a mistake in the calculation, but was told by Tur- 
lington to settle upon the basis of the decree, and if it turned 
out to be wrong, he would correct it by returning the excess. 
Upon this Slaughter paid the amount of the decree, which 
was about five hundred dollars in excess of what was due. 
Turlington then referred him to an attorney to investigate 
the mistake, and upon being informed by Slaughter that the 
attorney found that there was a mistake of over five hundred 
dollars, refused to correct it. There was some testimony 
tending to show that after suit brought, Turlington obtained 
a continuance on promise to look into the calculation again, 
and to pay whatever amount was found due, in cash. 

The court charged the jury that if they believed that, at 
the settlement and payment of the decree, Turlington told 
Slaughter that if the decree against him was for much, he 
(Turlington) would correct it, by refunding the excess, and 
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that the decree was for too much, they must find for the 
plaintiff; and also, if they believed that “Turlington agreed 
to correct any error in the decree, and that in consequence 
of this agreement Slaughter paid the amount of the decree, 
that this was a sufficient consideration to support a promise, 
and make Turlington liable to Slaughter, if in fact there was 
an error in the decree against Slaughter.” 

These charges were excepted to, “ and defendant asked the 
court to give the following charge, which charges the court 
refused to give and the defendant duly excepted.” The bill 
of exceptions sets out the charges thus refused, but no where 
states that they were requested in writing. 

The charges given, and the refusal to charge as requested, 
are now assigned as error. 


W. D. Roserts, for appellant. 


W. C. Oates, contra, cited, Mills v. Gerson, 20 Ala. 669; 
21 Ala. 551, and WcKeithen v. Pratt, 53 Ala. 


BRICKELL, C. J.—The statute (R. C. § 2756,) requires 
that charges to the jury, moved for by either party, must be 
in writing. The record does not disclose that the several 
charges moved for by the appellant were in writing. If they 
asserted proper legal principles, applicable to the evidence, 
we must presume to support the judgment of the circuit 
court, they were refused because not in writing, rather than 
put the court in error by presuming they were written.— Mc- 
Keithen v. Pratt, 53 Ala.; Hollingsworth v. Chapman, ante, 54 
Ala. 7. 

Money paid in ignorance, or under mistake of facts, may 
be recovered back.— Rutherford, v. McIver, 21 Ala. 750; Wil- 
son v. Sargent, 12 Ala. 778; Walker v. Mock, 39 Ala. 568. 
Money paid on a debt or demand, but which is not credited 
thereon, cannot be recovered back, if judgment is subse- 
quently recovered for the whole debt.—DeSylva v. Henry, 3 
Port. 132. The judgment is conclusive on the defense of 
payment, and all other defenses which could have been inter- 

osed in bar of the suit.—Freeman on Judg. § 286; Linck v. 
Wood, 43 Barb. 315. 

The payment made by appellee to the appellant did not 
exceed the amount of the decree of the court of chancery. 
The evidence tends to show, however, that the decree ex- 
ceeded the amount really due, and the question presented by 
the exception to the several charges given on request of ap- 
pellee, is whether a promise to pay such excess, is supported 
by a sufficient consideration. If the decree was rendered 

VoL. LIV. 
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for a larger amount than was really due, it was the error of 
the register in making the calculations on which his report 
of the amount due from the appellee was based; or, it was 
because the appellant had not given the appellee credit for 
all the payments to which he was entitled. Whether the ex- 
cess was produced by the one cause or the other, the appel- 
lant was not in equity and good conscience entitled to any 
other or greater sum than the amount really due and unpaid. 
A mere moral consideration will not support an express 
promise—a valuable consideration must have at once ex- 
isted creating a legal duty or obligation, barred at the time 
of the promise by some positive rule of law. If the proceed- 
ings in the court of chancery had reached such a stage, of 
which it is not necessary to inquire now, that the appellee 
had lost all remedy to correci the decree, it was because the 
appellant failed in the performance of the legal duty resting 
on him to take a decree only for the amount really due and 
unpaid. Failing in the performance of this duty, he was 
under a moral obligation either to abate the amount of the 
decree, or if under mistake it was paid to him, to refund the 
excessive payment. This moral obligation, originating from 
a positive legal duty to which he could have been compelled 
before the devree, will support an express promise to refund. 
In Vance v. Wells, 8 Ala. 399, goods during coverture were 
furnished to a married woman, on the faith of her separate 
estate, and she executed a note for them as surety of her 
husband. The only obligation resting on her at common law 
was a moral obligation. An express promise to pay made 
by her, after the death of her husband, was esteemed valid, on 
which an action at law could be supported. The reason is, 
the promise during coverture, though void at law, in equity 
created a charge on her separate estate, and the moral con- 
sideration originated from an obligation capable of enforce- 
ment in equity. In Bently v. Moore, 14 Johns. 468, the 
precise question involved in this case was presented. A debt 
was paid, on which judgment was subsequently recovered, 
the debtor not having made defense. The creditor subse- 
quently promised to refund if the debtor had a receipt for 
the payment, and an action on this promise was supported. 
In Thayer v. Mowry, 36 Me. 287, a promise by a creditor to 
allow upon a judgment, payments made prior to the judg- 
ment, was enforced. These decisions rest on the same 
reasoning, on which promises to pay after a discharge in 
bankruptcy, or after the statute of limitations has effected a 
bar, are maintained and enforced. The promise of appellant 
was valid, and founded on a sufficient consideration. 
Judgment affirmed. 
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Dabney ct al. v. Mitchell. 


Motion for Completion of Minute Entry, dc. 


1. Probate court; power of, to allow amendments nine pro tunc.—The court of 
probate, like the circuit court, has power to enter judgments nunc pro tune, in 
furtherance of justice, and to make its records speak the truth, when the record 
furnishes satisfactory data by which to make the amendment. 

2. Revised Code; § 796 of, construed.—Section 796 of the Revised Code (sub- 
division 5a), which anthorizes judges of probate to complete minute entries 
and decrees in their courts, when the same are incomplete, &c., after ‘‘neces- 
sary application and proof,”—is merely declaratory of the common law, and 
does not authorize the completion of such entries by amendment nune pro tune, 
except upon application and proof requisite at common law. 

3. Amendment, nunc pro tunc; when denied.—The evidence in this case declared 
insufficient to authorize the amendment xunc pro tunc allowed by the court 


below. 


AppEaL from Probate Court of Randolph. 

A citation having been served upon appellee to make final 
settlement of his guardianship, he moved the probate court 
“to substitute an order for a lost order or destroyed order,” 
made in his guardianship of appellees, “by the former pro- 
bate judge, on the 23d day of February, 1867,” showing a 
“final settlement of the guardianship and decree thereon 
discharging appellee from his said trust.” An amendment to 
this motion, states that “said order was made by the former 
probate court, was reduced to a written memorandum, placed 
on the file of papers in said cause while it was progressing 
before the court . . . ; that diligent search has been 
made and said order can not be found . . . ; that its 
omission from the record will tend to great pecuniary loss 
to said Mitchell . . . ; that said order was an order to 
complete the minute entry and final decree of settlement and 
discharge of said Mitchell as guardian. Wherefore, the said 
Peter Mitchell moves your honor to complete the record, 
(the same being incomplete on account of the failure to make 
said entry as the same should have been made) nunc pro tunc.” 

There was a demurrer to the petition, and numerous excep- 
tions to evidence introduced, which, in the view of the case 
taken by this court, need not be further noticed. 

The court made a decree nunc pro tunc, as prayed, and 


hence this appeal. 


Hupson & Hupson, and Smita & Smiru, for appellants.— 
There is a remarkable similarity between this case and Hid- 
Vou. Liv. 





aa 





ca 


2 





i 


7 ate 


1875. ] OF ALABAMA. 199 


(Dabney et al. v. Mitchell.] 


son & Hudson, 20 Ala. 364. The record evidence introduced 
was not sufficient to uphold the order. 


Wuu1am Ivey, contra—This proceeding is commenced 
under § 796 of the Revised Code. That section gives author- 
ity to “complete” the minute entries, broader than that 
existing at common law. This is not strictly a motion to 
substitute a lost record. Under the section of the Code 
quoted, the court properly granted the application.—9 Ala. 
101; 12 Ala. 288; Harris v. Martin, 39 Ala. 556. 


BRICKELL, C. J.—Courts of record have an inherent 
power, without the aid of express legislation, to establish and 
substitute its records or any part of them, which may have 
been lost or destroyed. The practice proper to be pursued, 
independent of statutory provisions, has been clearly pointed 
out in former decisions of.this court.— McLendon v. Jones, 8 
Ala. 298; Doswell v. Stewart, 11 Ala. 629; Atkinson v. Keel, 
25 Ala. 551. The former existence and the contents of the 
record lost or destroyed, may be proved by parol, or any 
secondary evidence, which does not disclose the existence of 
other and better evidence.—1 Green. Ev. § 509; Forsaith v. 
Clark, 1 Foster (N. H.) 409; Jackson v. Cullum, 2 Blackf. 228. 
The various statutes which have been enacted in this State 
authorizing the substitution of lost records, so far as they 
pertain to judicial proceedings, which from the constitution 
of the courts are necessarily matters of record, are merely 
affirmative of the principles of the common law, and provide 
merely cumulative remedies.—Doswell v. Stewart, supra. 

In Wilkinson v. Goldthwaite, 1 St. & Port. 170, it is said, 
“By the very constitution of courts of justice, and to answer 
the ends of their creation, they have by the rules of the com- 
mon law power so far to correct the omissions of their 
own ministerial officers by entering judgments nunc pro tune, 
as not to allow their mistakes to defeat the purposes of jus- 
tice. This question, however, is not strictly-open for discus- 
sion in this State. It has long been the practice of the 
circuit courts to enter judgments nunc pro tunc, whenever 
essential to the interests of suitors, and where the record 
furnished sufficient data for such judgments.” This power 
the court of probaie had as a court of record, to prevent 
injustice, and to conform its records to the truth of the pro- 
ceedings had in it. The statute, in declaring the authority 
of the judge of probate, provides, among others, the power 
he may exercise: “to complete the minute entries and 
decrees in causes in their courts, when the same are incom- 
plete on account of their failure to make the necessary 
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entries at the time when they should have been made, but 


the necessary applications and proof must first be made; 
and such entries, orders or decrees are as valid and binding 
as if they had been made at the proper time.”—R. C. § 796, 5a. 
The power to amend the record, or to enter a judgment nunc 
pro tunc, at common law, could only be exercised when the 
record furnished evidence on which the amendment was to 
be made or the judgment entered. The amendment, when 
made, or the judgment when entered, had relation to the time 
when the judgment should have been rendered, or the defect 
in the record occurred, and was as operative as if the record 
had been properly made up, or the judgment correctly entered 
in the instance. It is a matter of some difficulty to deter- 
mine precisely what is the operation of the section of the 
Code to which reference has been made. If the entries on 
the records, or minutes, or the decrees, which are incomplete, 
can be completed only on record evidence, it is merely affirm- 
atory of the common law—for, at common law, the power 
and duty to complete them, was as full and as imperative as 
under the statute. When completed they would at common 
law have had the very operation the statute declares they 
must have—they would have been “as valid and binding as 
if they had been made at the proper time.” The statute is 
only declaratory of the common law, unless we impute to the 
words “necessary proof,” a significance which would author- 
ize the completion on evidence different from that which the 
common law required. When words of this kind are used in 
a statute and are not defined, we must look to the common 
law for the meaning which can properly be given them. It 
is the evidence or the proof, as it is the application, required 
by the common law, which it must be supposed the statute 
requires to be made—and not evidence or proof the common 
law rejected as inadmissible or insufficient. The dangers of 
subjecting records to amendment, or judgments to establish- 
ment, on parol evidence, are too apparent to permit an inno- 
vation on the wel] settled rules of the common law, or to 
deduce a legislative intent from the words of this statute to 
change them. The evidence which will authorize a judge of 
probate to exercise the power this statute confers, must, as 
at common law, be supplied by the record, and its sufficiency 
must be determined by the rules of the common law. 

The application of the appellee was either to substitute a 
lost record of a final settlement and decree, or for the com- 
pletion of the minute entries of the court of probate, so as to 
show a final settlement of his guardianship and the final 
decree rendered thereon. We pass over the demurrer to the 
application and the numerous exceptions to the evidence 
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which cumber the record, and direct our attention solely to 
an inquiry whether there was of record sufficient evidence on 
which the court could declare there had been a final settle- 
ment and a final decree, the minute entries of which were 
incomplete; or had there been such settlement and decree, 
the record of which was lost or destroyed. 

In the last point of view the evidence could be by parol, 
but the former existence of the settlement aud decree, its 
contents and loss, must be shown. Regarding the applica- 
tion as under the statute to complete the minute entries, or 
as addressed to the inherent power of the court to amend its 
records or enter a judgment nunc pro tunc, the evidence on 
which it can be supported must be of record. The only evi- 
dence offered in support of the application, discarding from 
consideration the bond of the guardian and the records of 
annual settlements, and the petitions for investment of funds 
and renting of lands, which furnish no aid in determining 
the question, the only record evidence, or evidence of any 
character, is the resignation of the guardian, the appointment 
of his successor, and the filing his accounts and vouchers for 
a final settlement—the appointment of a day for such settle- 
ment, of which notice was ordered, and the fee bill of the 
probate judge, found in the fee book, charging for fees on 
final settlement. This evidence is very far from showing the 
facts on which a final settlement could be based and a final 
decree rendered. The notice required by the order made on 
the filing of the accounts and vouchers, is not shown to have 
been given. The auditing and allowing of the accounts and 
vouchers on that day, and the ascertainment by the court of 
the state of the accounts, does not appear. The judgment 
or sentence then pronounced by the court is not shown. On 
such evidence it can not be affirmed there was a final settle- 
ment made, though it may have been proposed and the pro- 
ceedings preliminary to it have been taken; nor that a final 
decree was rendered or what were its contents, nor that such 
decree was lost or destroyed. 

The court of probate erred, therefore, in rendering judg- 
ment establishing the proposed final decree, and its judgment 
must be reversed and the cause remanded. 
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Matthews ct al. v. Dowling and Wife. 


Bill in Equity to rescind Sale of Land. 


1. Rescission; what will not authorize.—Where lands are purchased, partly 
paid for, conveyed to the purchaser, and he is let into possession and then 
dies—the non-payment of the balance of the debt, coupled with the facts that 
it, with the other debts due by the purchaser’s estate will render it insolvent, 
and that his administrators are willing to a rescission, will not alone authorize 
a decree for rescission. 

2. Administrator; consent of, for what ineffectual_—The consent of an admin- 
istrator to a decree of rescission, in a suit against him and the heirs of his 
intestate, to rescind a purchase of land by the intestate, can not divest the 
interest of the heirs. 

3. Guardian ad litem ; effect of admissions by.—In a suit against an infant heir 
to enforce a vendor’s lien on lands descended to him, an admission by the 
guardian ad litem of the execution or consideration of the notes, the basis of 
suit, is not binding on or evidence against him, and does not relieve the 
complainant from proving his whole case. 


APPEAL from Chancery Court of Dale. 
Heard before Hon. B. B. McCraw. 
The facts are sufficiently stated in the opinion. 


F. M. Woon, for appellant. 
Oates & Bro., contra. 


BRICKELL, C. J—The bill was filed by the appellees, 
averring that in 1872 they bargained and sold to one John 
H. Huff the lands therein described, a part of which was the 
statutory separate estate of the appellee, Anna J., for the 
sum of thirty-six hundred dollars. One thousand dollars of 
the purchase money was paid in cash, and for the remainder 
three promissory notes, maturing at different times, were 
made by Huff, two of which were payable to Mrs. Dowling 
and one payable to her husband. A deed conveying the 
lands to Huff was made and he went into possession, remain- 
ing therein until his death some months thereafter, not hav- 
ing paid either or any part of said notes, two of which only 
were due when the bill was filed. Administration of his 
estate was taken by one Matthews and the widow of said 
John H., one Martha A. D. Huff. The said John H. left sur- 
viving him only two heirs, one M. M. Welch, a daughter and 
the wife of J. 'T. Welch, both of full age, and W. H. Huff, a 


minor over the age of fourteen, residing with his mother, the 
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said Martha A. D. Huff. The non-payment of the notes for 
the purchase money is averred, and it is further averred that 
these, with the other debts existing against the estate of the 
intestate, will render it insolvent. The administrators are 
willing to a rescission of the contract of purchase of the lands, 
and a cancellation of the notes for the purchase money, and 
of the conveyance, and to pay two hundred dollars in addi- 
tion to the one thousand dollars paid at the time of the pur- 
chase, as compensation for the use of the lands for the years 
1872 and 1873. The prayer of the bill is for a rescission of 
the purchase, the notes for the purchase money, and the 
conveyance, and the payment of reasonable rent for the 
years 1872 and 1873, or if the complainants are not entitled 
to that relief, a decree enforcing a vendor’s lien on the lands 
for the unpaid purchase money. The residence of J..T. 
Welch is averred to have been unknown to the complainant, 
and no process was served on, nor no order of publication 
was made as to him. Process was served on the minor, W. 
H. Huff, and he appeared and selected a guardian ad litem, 
who answered for him. This guardian filed an answer for 
the infant, admitting many of the allegations of the bill, and 
demurring to the bill on several grounds—first, a want of 
equity, because it does not allege any fraud or mistake as 
sround of rescission—second, because the administrators 
had not power to bind the estate they represent—third, be- 
cause the bill is' multifarious in joining with the notes for 
the purchase money, which were due, the note which was 
not due. The administrators answered, admitting many of 
the allegations of the bill and consenting to the rescission if 
it can be made, without involving them in personal liability 
to heirs or creditors. A decree pro confesso was rendered 
against Mrs. Welch on service of process. 

The cause was heard by the chancellor on bill and answers, 
without any other proof than the exhibits to the bill, which 
are copies of the notes for the purchase money, and these do 
not appear to have been proved. A decree was rendered 
rescinding the purchase, canceling the notes for the purchase 
money, and the conveyance, ordering the administrators to 
pay the complainants two hundred dollars within .ten days, 
or that execution should issue against them, taxing them 
with costs. 

The decree of the chancellor is erroneous. No sufficient 
ground for the rescission of the contract of purchase and the 
cancellation of the conveyance was shown, either by plead- 
ings or proofs ; nor was it shown or averred that such rescis- 
sion or cancellation would operate beneficially to the estate, 
or rather to the creditors and next of kin of the intestate 
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Huff. The consent of the administrators to the rescission is 
not of importance. They were powerless to divest the heirs 
of the interest in the lands descending to them; and if they 
had power to consent, a court of equity should never have 
acted on such consent, when it was not shown that they 
were securing a benefit to, rather than impoverishing the 
estate they represented. It does not appear the intestate 
had made an improvident bargain in the purchase of the 
land, and that if a sale of it was necessary to satisfy the ven- 
dor’s lien, a surplus would not have remained, becoming 
assets intheir hands. The intestate, by the contract of pur- 
chase and the deed of conveyance, became entitled to the 
possession. Yet, it is proposed by the rescission, without 
any sufficient reason, to convert him into a mere tenant 
liable for rent, and without averment or proof the court 
decrees in effect that he shall pay for two years’ use and 
occupation one-third of the entire purchase money. ‘True, 
the answer of the administrators admit they have consented 
to a rescission on these terms, but they were powerless to 
make such consent to the prejudice of the heirs, who had 
the right to insist on the payment which had been made, in 
reduction of the purchase money. The bill did not present 
a case for rescission, and the decree ordering it is not author- 
ized. The only relief to which the appellees could have been 
entitled was a decree declaring and enforcing a vendor’s lien. 
This relief they could not have obtained on the proof found 
in this record. They must have proved the consideration of 
the notes was the purchase money of the lands. If the recital 
of that fact in the notes would have been evidence against 
the infant heir, the execution of the notes by his ancestor 
must have been proved. This fact may be admitted in the 
answer of the guardian ad litem, but such admission is not 
binding upon or evidence against the infant. The court can 
not permit the act of its own officer, appointed to protect, to 
prejudice or by his admission abandon the right of the infant. 
No such admission relieves the complainant from making 
proof of the whole case on which he relies.—1 Dan. Ch. Pr. 
169. 

There was also error in proceeding to a final decree with- 
out bringing before the court the defendant, J. T. Welch. 

The decree must be reversed, and a decree here rendered, 
dismissing the complainant’s bill without prejudice to any 
future suit they may institute for the enforcement of a lien 


on the lands for the payment of the purchase money. 
VoL. Liv. 
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State ex vel. Harris v. Tucker. 
Information in the Nature of Quo Warranto. 


1. ** Election ;” meaning of word as used in Revised Code, and subsequent 
laws.—The word ‘‘election,” used in section 162 and other sections of the 
Revised Code, fixing the number of days after ‘the election,” within which 
official bonds must be filed, and found in the act to regulate elections in the 
State of Alabama, approved April 23d, 1874, and in the act of the same title, 
approved March 3d, 1875, means the act of casting and receiving the ballots, 
the day and time of voting ; and hence the time within which official bonds 
are to be given, commences to run from the day of the election, and not from 
the date of. the certificate of election. 

2. Official bonds ; statutes in relation to, construed —It was the intention of 
the legislature in enacting the statutes relative to official bonds (Art. 3 and 4, 
Chap. 1, Title 5, Part 1,) contained in the Revised Code, to provide a simple 
and speedy method of securing good and sufficient official bonds, and having 
them renewed, and in case of failure in either of these respects of declaring 
and filling the vacancy, without awaiting judicial proceedings to determine 
the question of failure to execute or renew such bonds. 

3. Cases criticised and overruled.—What is said in Sprowl v. Lawrence, 33 Ala. 
691, and the decision in State ex rel. v. Ely, 43 Ala. 568, to the effect that a 
judicial investigation is a prerequisite to the certification of a vacaney and an 
appointment to fill it, declared to be an erroneous exposition of the statute. 


AppkEAL from Circuit Court of Hale. 

Tried before Hon. Grorce H. Craia. 

This was an information in the nature of quo warranto to 
try the right of the appellee to the office of sheriff of Hale 
county. The appellee, in his answer, set up the facts stated 
in the opinion, and the relator demurred. The demurrer 
being overruled, the parties admitted the facts to be true as 
set up in the answer, and the relator moved for judgment in 
his favor, which was overruled, after which he declined to 
proceed further, and judgment was rendered in favor of the 
appellee. The main question involved in the case was, 
whether time within which the sheriff is required to file his 
official bond commences to run from the day of the election 
or the date of the certificate of election. 


SmitH & Roviuac, for appellant.—To constitute an elec- 
tion, under our laws, certain steps are required to be per- 
formed, in regular order, by the agents of the sovereign who 
confers the office. Until these steps are taken, the methods 
declared by law for “ choosing persons to fill an office,” have 
not been complied with, and there is in legal contemplation 
no “election.” It ought not to be presumed that the people 
who confer the office, intended that while the votes are being 
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counted, which give the right to the office, and before the 
vote is announced, the party elected shall forfeit his office 
because he did not ascertain his election in advance of the 
tribunals appointed for that purpose. 

The “choice” of the officer has to be completed by sev- 
eral sets of officers before he’ is elected. If the election is 
finished when the polls are closed, the result must be known 
then; for in legal contemplation how can there be a “choice” 
until it is ascertained who has been chosen? There can be 
no choice until it is ascertained and declared who are chosen, 
and this ascertainment is the “election” within the meaning 
of the statutes. 

When it is said that title to an elective office is derived 
from the election, it is meant that it is from an election as a 
complete thing, a unity, receiving within its definition its 
beginning, its intermediate parts and its conclusion or result, 
just‘as that to an appointive one is derived from an appoint- 
ment, completed and finished.— U. S. v. LeBaron, 19 How. 79. 

As an appointment in Alabama is but one act in itself, so 
an analogy as to the time limited in section 162 Revised 
Code, from the juxtaposition of an election and appointment, 
should be taken only from an appointment in some measure 
resembling an election, which is the case where an appoint- 
ment consists of several acts or parts.— Marbury v. Madison, 
supra. ' 

haat has done all he could to qualify withia the time 
prescribed, and he can not forfeit his title to the office 
through the faults of the election officers.—5 Michigan, 150; 
People v. McManus, 34 Barbour, 620; State v. Miller, 16 Mich- 
igan. 
ott is said in Thompson v. Holt, that the judge forfeited his 
office because he failed to give bond. But was he not enti- 
tled to be heard before he is thrust out of an honorable posi- 
tion to which he was elected? Does it not comport better 
with the spirit of our institutions that his failure, or the 
reasons excusing it, should be first judicially ascertained? 


GARRETT AND WALKER, for appellee.—The only escape for 
appellant is to establish that the legislature did not mean 
what it said when it declared that bonds should be given 
within fifteen days after the election. He would have the 
court to interpolate the words, “within fifleen days after 
the result of the election is certified by the Secretary of State.” 

According to the ordinary and popular signification, the 
“election” transpired and was consummated, when the polls 
closed on the day of the election.—4 East. 135; see Web- 
ster’s Unabridged Dictionary. Whenever the legislature 
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refers to any other thing to be done about counting votes, 
&c., it uses different language. Certificates of election con- 
stitute no part of the election—they are merely prima facie 
evidence of jt.—Cooley’s Con. Lim. 618. Under the law, the 
sheriff’s term was fixed at three years, and the next election 
occurs three years after the election held on Nov. 4th, 1874; 
the sheriff’s term commenced then, on Nov. 4th, 1874. How 
could it commence on that day, if he was not elected on that 
day? The Michigan cases, cited by appellant, do not apply, 
because the statute under which they arose is different from 
ours.—See 9 Kansas, 37; 48 Ga. 61. The argument of incon- 
venience can not outweigh the positive command of the 
statute. The court will know also, that the result in nearly 
every instance is known long before the vertificate of election 
is made. 


STONE, J.—The object of these proceedings is to inquire 
by what authority the defendant is in the exercise of the 
office and functions of sheriff of Hale county. That he was 
appointed by the governor, and was commissioned under the 
seal of the State, are facts not disputed. The reason urged 
for his ouster is, that he was appointed to the office when 
there was no vacancy. The facts are as follows: 

On the 3d November, 1874, at the general election held 
for Hale county, George E. Harris was voted for, and received 
a majority of the votes cast for the office of sheriff. No 
question is raised on the regularity of this election. Some 
delay, not accounted for, was suffered to occur in making the 
required return to the Secretary of State, and the latter 
official did not receive it until the 20th November, more than 
fifteen days after the day of election. He immediately issued 
to Mr. Harris a certificate of election; such certificate 
of the Secretary of State reached the said Harris on the 23d 
day of November ; and on the 2d day of December follow- 
ing he tendered his bond to the judge of the circuit court 
for approval. This bond was in form, penalty and sureties 
sufficient, but the judge of the circuit court declined to 
approve it for reasons following. 

After the expiration of 15 days, dating from the day of elec- 
tion—3d day of November—the judge of probate certified to 
the governor Mr. Harris’ failure to file in the probate office 
his official bond ; and thereupon, on the 25th day of Novem- 
ber, the governor appointed John S. Tucker sheriff of said 
county; and on the 3d day of December the judge of the 
circuit court approved his official bond. On the same day 
he declined to approve the official bond tendered by Mr. 
Harris, giving his reasons for such refusal in the following 
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language: “This bond is executed and conditioned as pre- 
scribed by law, and the sureties thereon are considered by 
me to be good and sufficient, but as more than fifteen days 
have elapsed since the election on the 3d day of November, 
1874, I decline to act upon the same.” The act of April 22d, 
1873, section 55, Sess. Acts, p. 29, giving continued life to the 
act of August 1, 1868, makes it the duty of the judges of 
the supreme court, chancellors, or judges of the circuit court, 
to approve the bonds of sheriffs. 

The point made for appellant is, that the election contem- 
plated in section 162 of the Revised Code, is not considered 
as made so long as any official action bearing upon it remains 
to be performed. In the case of sheriffs, it is contended 
that the time of election, from which the fifteen days begin 
to run, dates from the certificate of election, given by the 
Secretary of State.—Section 54, act of 1873, Pamph. Acts, 29. 
Bonds of sheriffs are required to be filed in the office of the 
judge of probate. Section 7 of the act “to regulate elections 
in the State of Alabama,” approved April 22, 1873, enacts 
“that one sheriff .  .  ._ shall be elected on the first 
Tuesday after the first Monday in November, 1874, and 
every three years thereafter.” 

Section 46 declares “that it shall be the duty of the inspec- 
tors of all elections in the election precincts, immediately on 
the closing of the polls, to count out the votes that have been 
polled, and after so doing, to promptly certify the poll list, 
seal up the boxes containing the ballots and poll lists, and 
deliver them to the returning officer, who shall deliver such 
sealed boxes to the judge of probate within forty-eight hours 
after they have been delivered to him.” 

Section 47 declares who shall constitute the board of 
supervisors of elections, and makes it the duty of such board 
“to open and compare the ballots.” 

Section 50 declares “that it shall be the duty of the board 
of supervisors of election, within jive days from the date of 
receiving the sealed boxes,’ &e., . . “to make certifi- 
cates .  . of the exact number of votes cast in their 
county for each person, stating the office such person is voted 
for, and forward them to the Secretary of State,” &e. 

Section 54 declares “that it shall be the duty of the Sec- 
retary of State to forward certificates of election to such 
persons as may be ascertained to be elected to any office in 
this State, addressed to the board of supervisors,” c., 
“within ten days after receiving such returns of election from 
the supervising board of the county; and it shall be the 
duty of said board of supervisors to forward such election 
certificates to the persons entitled thereto.” 
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It will be thus seen that, allowing nothing for the time 
consumed by the inspectors in counting the ballots, nothing 
for the delays incident to the transit of the returns from the 
board of supervisors to the Secretary of State, and of the 
certificate from him back to them, seventeen days may elapse 
between the day when the votes are cast and the time when 
the board of supervisors receive the certificate of election, 
and still no official dereliction be chargeable to any one. 
The statute containing these provisions was enacted in 1873. 

A different system was established by the Code of 1852, 
and preserved by the Revised Code of 1867.—See Part 1, 
Title 6, Chap. 3, Art. 3; Sections 226 to 229 of Code of 1852; 
270 to 273 of Revised Code. Under that system, it was 
made the duty of the sheriff and certain other persons to 
assemble on the Saturday succeeding the election on Mon- 
day, and “make a correct estimate from the returns of the 
votes from the several precincts in his county, of the whole 
number of votes given therein for each office, and the person 
to whom such votes were given.” Certain duties, in regard 
to such estimate, were then prescribed, and among others, 
the returning officer was required to make a certificate, the 
substance of which was to declare who were elected to the 
various offices filled by the county. It was then declared— 
section 273 (229)—that “the persons having the highest 
number of votes . . must be declared duly elected to 
such offices.” 

Part and parcel of the system of the Code of 1852, pre- 
served in the Revised Code, is section 162 (123), which, in 
reference to bonds of sheriffs and some other officers required 
to be filed in the office of the judge of probate, limits the 
time within which they must be filed to “fifteen days after 
such election or appointment.” 

Section 164 (125) declares that “if any officer of this State 
required by law to give bond, fails to file the same in the 
proper office within the time fixed by the four preceding sec- 
tions, he vacates his office, and in such cases it is the dut: 
of the officer in whose office such bond is required to be filed, 
at once to certify such failure to the appointing power, and 
the vacancy must be filled as in other cases.” 

It will be readily seen that in these two systems, there is 
provided a substantially different mode of declaring who are 
elected. The one was by county officers, and ascertained 
and declared on the Saturday next succeeding the election 
on Monday. The other requires the certificate of the Secre- 
tary of State, which, without fault in any one, may be 
delayed seventeen days or more after the day when the elec- 


tion is held. 
(14) 
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The word election is found in many sections of the Code. 
See the ya sections : 215 (174) to 228 (181); also, 233 
(191), 236 (193). It is also found in the following sections of 
the act “ to regulate elections in the State of Alabama,” 
approved April 22d, 1873, viz: Sections 5, 6, 7, 8, 10, 11, 13, 
18, and probably others. Also, in the act of the same title, 
approved March 3d, 1875, sections 5, 6, 7, 8, 10, 13, 17, 44. 
It is manifest that in each instance above, when the legisla- 
ture employ the word election, they mean the act of casting 
and receiving the ballots, the day and time of voting. It is 
equally manifest that when the legislature incorporated in 
the Code of Alabama, Article 5, Chapter 1, Title 5, Part 1, 
sections 157 (118) to 172 (133), they employed the word elec- 
tion in the sense given above, the act of casting the ballots. 

Section 162 of Revised Code has never been expressly 
repealed, and there is no provision of any subsequent stat- 
ute so repugnant to its provisions as to operate its repeal by 
implication. According to all rules of construction, we must 
construe that section as we would have done when the Gode 
was first adopted, without any reference to subsequent stat- 
utes, which seem to enlarge the time within which the result 
of county elections must be made known. 

The primary meaning of the word election is choicee—the 
act of choosing. We think the legislature, in the section 
under discussion, employed the word election in this sense, 
and that it relates to the time when the ballots are cast. 

A question arises, how can a sheriff elect file his bond in 
the office of the judge of probate within fifteen days after 
the election when his election may not be known or officially 
certified until more than seventeen days after the election ? 
Such bond can not be properly filed before it is approved.— 
Rev. Code, section 165. And we are not prepared to aftirm 
that it is the duty of the judge of the supreme court, chan- 
cellor or circutt judge to approve such bond before the Secre- 
tary of State has given | “forwarded” | the certificate of 
election, under section 54 of the act of April 22, 1873. It is 
not necessary that we should decide this question. The 
result of county elections is generally, if not invariably, 
known soon after the board of supervisors shall have opened, 
compared and counted the ballots. Possibly the result of 
the election will be, by such action of the supervisors, suf- 
ficiently ascertained and known to justify the party claiming 
to be elected in tendering his official bond for approval, and 
to authorize the judge to whom it is presented for approval 
to act upon it. But, as we have said, we do not decide this 
question. 

It will be seen by what we have stated above that very 
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great hardships may fall on officers, whose election by the 
people is undisputed. We find the law thus written. It has 
doubtless occurred through oversight in the legislature. 
Substantially the same embarrassing defects are found alike 
in 'the election laws of 1873 and 1875. They have grown out 
of the fact that while the legislature have enlarged the time 
within which the result of elections must be officially made 
known, they have given no additional time within which to 
file official bonds. Such oversight or hardship does not 
authorize us to declare section 162 of the Revised Code to 
be inoperative, or to give to it a construction different from 
what was its true meaning when it was enacted. 

In the case of Sprowl v. Lawrence, 33 Ala. 674, the ques- 
tion was whether the bond of a sheriff, executed, approved 
and accepted more than fifteen days after his election, was a 
valid statutory official bond. We held that it was under 
section 171 (132) of the Revised Code. In that case, there 
had been no certificate of vacancy, and no appointment of a 
successor. The sole question was whether the sheriff and 
his sureties were liable on such bond to the statutory reme- 
dies for his official defaults. We held that he was so liable. 
We went beyond the wants of that case, and declared that 
“the failure of a legally elected sheriff to file his bond within 
the time prescribed, does not, by its unaided force, operate 
his removal from office; and that a bond executed by him 
more than fifteen days after his election, and before any step 
or proceeding on the part of the State to effect his amotion, 
must be considered the bond of an “officer” within the 
meaning of section (132) 171 of the Code. We added, 
“What act or proceeding would be necessary to effect his 
removal from office, is a question not now before us, and we 
do not decide it.” 

The language employed in that case, left on the mind of 
the legal profession the impression that, in the case stated, 
some judicial proceedings, instituted for the purpose, were 
necessary to declare the office vacant. All that was said, 
pointing in that direction, was dictum, not called for by any 
thing presented by the record. The elected sheriff had given 
the bond and had acted wider it. He thus brought himself 
directly within the provisions of section 171 of the Revised 
Code, and parties aggrieved by his official misconduct were 
entitled to all the remedies which might have been main- 
tained on an official bond, “executed, approved and filed 
according to law.” We did not say then, nor do we now, 


whether, under any judicial proceedings, a sheriff, whose 
bond has been given, approved and filed after the expiration 
of the time within which he is required by law to file the 
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same—no certificate of vacancy being given, and no appoint- 
ment of a successor made in the meantime—can be removed 
from such office. That question was not before our prede- 
cessors, and is not before us. 

In the case of the State ex rel. v. Ely, Judge, 48 Ala. 568, 
our predecessors held that mere failure to give and file an 
official bond within the prescribed time, does not, under sec- 
tion 164 of the Revised Code, ipso facto, vacate the office of a 
tax collector. Referring to Sprowl v. Lawrence, supra, this 
court said: “Itis there decided that an officer is invested 
with his title to an elective office by virtue of his election, 
and the statute providing that on failure to file his bond 
within the given time, ‘he vacates his office,’ operates as a 
defeasance, and not as a condition precedent.” In this last 
case, it was decided that the relator had not vacated his 
office, although the time had expired within which the stat- 
ute required him to file his bond, and although it was alleged 
a successor had been appointed. The court ruled that there 
must be judicial proceedings and declaration of vacancy 
before a successor can be appointed ; and because the record 
did not show this, the alleged appointment was declared 
invalid, and the elected officer was adjudged to be the right- 
ful tax collector; and the court awarded a mandamus to com- 

el the judge of probate to approve the bond of the latter. 

The relator in this cause has heretofore made application 
to this court for a mandamus to compel the judge of the cir- 
cuit court to approve his official bond. The writ was refused 
on the ground that, if relator had any remedy, it was not 
mandamus. The court added, inquiringly, “Can it be said 
the relator has a clear legal right to an approval of an official 
bond, in the face of a statute declaring he has vacated his 
office by a failure previously to file his official bond? The 
statute certainly casts a cloud on his title, which the approval 
of his official bond would not remove. We are aware of 
what was said as to the construction of this statute in Sproal 
v. Lawrence, 33 Ala. 674; State v. Ely, supra; and Lx parte 
Candee, supra. When the question shall directly arise, we 
will not feel bound to follow these decisions, if they are not 
in this respect dicta.” 

In the case of Thompson v. Holt, 52 Ala. 491, the regularity 
and legality of the appointment of Holt, and his consequent 
right to the office of judge of probate, depended on the fur- 
ther inquiry, had the office become vacant by Thompson’s 
failure to give an additional bond, under sections 175 to 178 
inclusive, Revised Code? Under the address of four mem- 
bers of the court of county commissioners, Thompson had 
— required by the judge of the circuit court to give an 
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additional bond. The ten days expired and no bond was 
tendered by Judge Thompson, which the circuit judge ap- 
proved. He thereupon certified the vacancy to the Governor, 
under section 177 of the Revised Code, and the Governor 
appointed Holt his successor, who had given bond and qual- 
ified. Proceedings were instituted by Holt against Thomp- 
son to compel the delivery of books, papers, &c., under sec- 
tion 194 of the Code. It will be observed that on the ques- 
tion we are considering, there is no material difference be- 
tween sections 164 and 177 of the Revised Code. Speaking 
of the effect of the failure of Thompson to give an addi- 
tional bond, and the certificate of such failure to the Gover- 
nor, this court said: “The failure to execute such addi- 
tional bond is a forfeiture or vacation of the office, and on 
the circuit judge is imposed the duty of certifying the vacan- 
cy to the Governor, who has the appointing power, and is 
bound to fill it. These are conditions imposed by law when 
the respondent was elected and accepted the office—the one 
a condition precedent, which must have been performed be- 
fore he could legally be inducted into the office; the other a 
condition on which continuance in office depended. ‘If con- 
ditions in law, which are annexed to offices, be not observed 
and fulfilled, the office is lost forever, for these conditions 
are as strong and binding as express conditions.” 

We think the policy of our statutes, as disclosed in Arti- 
cles 3 and 4, Chapter 1, Title 5, Part 1, of Revised Code, was 
to provide a simple and speedy method of securing good and 
sufficient official bonds, of having them renewed when neces- 
sary, and in case of failure in either of these respects, of 
declaring and filling the vacancy. No machinery whatever 
is provided by law for a judicial investigation of the ques- 
tion of failure to execute or renew official bonds. Failure to 
jile, under section 164, and failure to give, under section 177, 
Revised Code, each alike “vacates the office.” Under sec- 
tion 164, it is made the “duty of the officer in whose office 
such bond is required to be filed, at once to certify such fail- 
ure to the appointing power, and the vacancy must be filled 
as in other cases.” When an officer has been required to 
give an additional bond, under section 177, and fails so to 
do, “the officer making the requisition must at once certify 
the same to the appointing power, by whom the vacancy 
must be filled.” 

It seems to us that the language of these sections of the 
Code repels all idea of judicial investigation as a prerequi- 
site of certification or appointment. We think the apparent 
dictum in Sproul v. Lawrence, supra, and the decision in the 
case of State ex rel. v. Ely, supra, are each erroneous expo- 
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sitions of the statutes, so far as they seem to require, in the 
given cases, judicial ascertainment of the vacancy before the 
appointment of a successor can be made. That abuses may 
be perpetrated under these sections, which would be cor- 
rected on quo warranto, is certainly within the range of pos- 
sibility. We will not attempt to specify what abuses would 
justify such interposition. A failure to approve a sheriff's 

ond, tendered more than fifteen days after the election, and 
after a vacancy thus caused had been certified, and filled by 
executive appointment, is not an abuse which this court can 
remedy. 

Judgment of circuit court atlirmed. 


Powers ¢. Mayor and Council of 
Decatur. 


Assumpsit on Note or Due Bill. 


1. Demurrer ; showd not be put in bill of exceptions.—It is not necessary to 
incorporate the demurrer in the bill of exceptions, to revise the action of the 
court below upon it. Such practice unnecessarily cumbers the record, and is 
to be discouraged. 

2. Municipal corporation ; how sues.—Municipal corporations must sue in 
the corporate name conferred by the charter, and not otherwise. 

3. Same; may take note for price of license. —A municipal corporation hav- 
ing general power to contract, and be contracted with, in reference to munici- 
pal affairs, and being expressly authorized ‘to provide for licensing and 
regulating retailers of liquors within its limits, and to fix the sum to be paid” 
therefor, may take a note for the price of a license, instead of requiring cash, 
and on failure to pay the note, may maintain assmpsit against the maker. 

4. Costs ; security for.—-The mayor of a municipal corporation is not, on 
that account, an insufticient surety for costs of a suit brought by the corpora- 
tion. 


AppkAL from Circuit Court of Morgan. 
Tried before Hon. Jas. 8. Cark. 
The complaint in this case was as follows: 
The Mayor and Council ]} The plaintiffs claim of the 
of the Town of Decatur, | defendant seventy dollars, due 
vs. fby his due bill, made by 
James N. Power. }him on the 6th day of 
April, 1872, due and payable to them, and plaintiffs, who are 
a corporation chartered by the laws of Alabama, and doing 
business in said State, claim of the defendant the further 
sum of seventy dollars, due upon an instrument of writing, 
a and figures as follows, to-wit: 
OL. LIV. ‘ 
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“$70. Due the mayor and council of the town of Decatur, 
seventy dollars. 

April 6th, 1872. J. N. Powers.” 

And plaintiff says that said sum of money is due, &e. 

The bill of exceptions then states, that the defendant then 
demurred to the complaint, and for causes of demurrer as- 
signed the following: 1st. The names of the persons com- 
posing said “mayor and council of the town of Decatur” are 
not set out in the complaint. 2d. That the complaint shows 
on its face that there is no person plaintiff on the record, 
and in whose favor judgment could be rendered. The court 
overruled the demurrer, and “the defendant excepted.” 

The bill of exceptions further states that defendant, 
Powers, moved to dismiss the suit for want of security for 
costs, which motion the court overruled, and he excepted. 
The record contains no reference to the security for costs, 
except the recital “that H. E. Willard was mayor of the town 
of Decatur at the time said suit was brought, and thereupon 
the defendant moved the court to dismiss the suit for want 
of security for costs.” 

It was shown that the plaintiffs’ demand was for the price 
of a license for retailing spirituous liquors, which sum was 
assessed against Powers by the mayor and council of the town 
of Decatur, and that the writing sued on was executed to pay 
for his license. The defendant asked the court to charge 
the jury that the mayor and council of Decatur had no 
authority to take said note in payment of the license; that 
the note was illegal and void, and if the jury believed the 
evidence they must find for the defendant. The court re- 
fused to give these charges, or either of them, and defendant 
duly excepted. 


W. P. Carrwoop, for appellant.—Rev. Code, § 2854, re- 
quires all corporations to give security for costs—and 
municipal corporations are within this rule. 

The complaint fails to show what persons composed the 
mayor and council of the town of Decatur. Why does not 
the same rule apply here as in the case of partnerships ?— 
Otez v. Jewitt & Co., 23 Ala. 662. 

The corporation could only exercise the powers granted to 
it by the legislature, and had no power to loan the funds of 
the corporation, by taking a note for the price of license.— 
Grand Lodge of Alabama v. Waddell, 36 Ala. 313; Penn. R. 
R. Co. v. Canal Com’is, 21 Penn. 9; Richmond R. R. Co. v. 
Louis’a R. R. Co., 18 How. 81; 19 Wallace, 468. 


8. P. Ratner, contra—The corporation of the town of 
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Decatur had the right to take a note in payment of a license. 
It had the right to impose upon the appellant a liquor 
license, and has a right to use all the powers necessary to 
carry into effect the powers expressly granted.—31 Ala. 443. 


MANNING, J.—A demurrer should appear in the record 
as a part of the pleading in a cause; and a judgment over- 
ruling or sustaining the demurrer ought, as a matter of 
course, also to appear by the record ; thereupon error might 
be assigned, without a bill of exceptions, the suit having pro- 
ceeded to a final judgment. The demurrer and judgment 
thereon, or a recital of them, ought not to be incorporated, 
as in this cause it is, in the bill of exceptions. Such a 
practice encumbers the record and increases costs. 

The objection by demurrer to the complaint was, that it 
did not set forth the names of the individuals who filled the 
offices of mayor and councilmen of the town of Decatur. 
The plaintiff below (appellee in this court,) being created by 
statute a corporation, is in contemplation of law a person ; 
and like a natural person, may sue and be sued in its proper 
name. And its suit, in this instance, was correctly brought 
in the name conferred upon it by its charter of incorporation. 
The officials in this municipal body were not the individuals 
who composed it. It embraced the whole community of 
citizens. The demurrer was, therefore, properly overruled. 

It is assigned as error, that the plaintiff below was allowed 
to maintain its suit upon a due bill made by defendant to 


it, for a license to retail spirituous and other liquors in the . 


town. The ground assumed is that the due bill was void as 
ultra vires, not within the capacity of the plaintiff to ac- 
cept it. 

The municipal authorities are expressly empowered by the 
charter “to provide for licensing and regulating retailers of 
liquors within the limits of said corporation, and to fix the 
sum to be paid for the same.” It is not pretended that a 
license was not granted to appellant, or that the sum for 
which he gave his due bill was not the amount fixed by the 
proper officials therefor. The objection is that instead of 
requiring the cash from him, they accepted his acknowledge- 
ment that he owed the money and promised to pay it on 
demand. 

It is said in Dillon on Municipal Corporations (§ 656,) in 
respect to taxation: “If the charter gives the power to im- 
pose taxes, but is silent respecting the method of their recovery, 
the corporation may enforce them, or provide by ordinance 
for their enforcement by due course of judicial proceedings. 
Tn such case the authority to collect by suit is clearly im- 
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plied, being necessary to make the power to tax available.” 
“In some of the States the view is taken that a tax legally 
levied and assessed, by a municipal corporation, pursuant to 
its charter, creates a legal obligation to pay such tax, and 
that the city can recover it in an action of assumpsit, and this, 
although there may be a summary mode of recovery pro- 
vided for in the ordinance.’—Ib. § 655; Ryan v. County, 14 
Ill. 83; Mayor v. McKee, 2 Yerger, 167; Dugan v. Balti- 
more, 1 Gil. & J. 99. 

In some other States this doctrine is not accepted.—Cam- 
den v. Allen, 2 Dutch. 398; Pierce v. Boston, 3 Mete. 520; 
Lane Co. v. Oregon, 7 Wall. 71. 

But there is certainly much more of the nature of an 
agreement on which an action ex contractu would lie, in the 
transaction of voluntarily taking a license to retail liquors, 
at a known fixed price assessed therefor, than there is in the 
one-sided proceeding of assessing a tax in invitum. And the 
acceptance of evidence from the licensee in writing of his 
agreement to pay the money would certainly enable the cor- 
poration to maintain an action forit. We do not admit that 
the indulgence granted by the city authorities, in not exact- 
ing the money before issuing the license, or the failure of 
the licensee then to pay it, should work a forfeiture of the 
license money, any more than to exact, or to pay moneys 
due as taxes proper, should preclude the corporation from 
afterwards collecting them. 

The money was due to the corporation; it had the general 
power to contract and be contracted with in reference to 
matters of concern to itself; it consented to grant defendant 
indulgence in paying the money, on his executing to it a 
promise to pay it when demanded. And the law cannot 
allow him, upon such pretenses, to avoid his just responsi- 
bility. 

Upon application for a rehearing in this cause: It ap- 
pears by the bill of exceptions that “it was shown to the 
court that H. E. Willard was mayor of the town of Decatur 
at the time said suit was brought, and thereupon the defend- 
ant moved the court to dismiss said suit for want of security 
for costs, which motion the court overruled, and defendant 
excepted.” Overlooking the particularity in this recital, to 
which our attention was not called, and observing that there 
Was no instrument set forth in the record by which any 
security for the costs was provided, we supposed, when this 
cause first came before us, that it was admitted that no 
security for costs was in fact given, and that only the ques- 
tion of law whether a municipal corporation must give such 
security in a suit brought by it was intended to be presented; 
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as to which,—see Rev. Code, $ 2804, and Wharf Co. »v. 
Tuskaloosa, 38 Ala. R. 514. 

But it seems that the exception taken is, that Willard 
being the mayor of Decatur, should not have been accepted 
as the surety of that town for the costs; a proposition that 
cannot be sustained. There is nothing to hinder Willard as 
an individual from being a proper surety for the costs of a 
suit brought by the town of which he happens to be an ofli- 
cial; and the objection to him as such, on that ground, was 
properly overruled by the circuit court. 

Security for costs is not required to be given in such a 
manner as that it must necessarily constitute a part of the 
record of the suit to which it refers, upon an appeal therein 
to this court. The law provides only that it “must be 
lodged with the clerk.” —R. C. § 2804; see, also, § 29377. 

In Barton v. McKinney's Adm’rs, (3 Stew. & Port. 274), a 
bond was filed by which the obligors became bound for the 
payment of the costs in the suit described in it; and it was 
held that such bond must be set forth as a part of the record 
in a proceeding for judgment against them (the sureties) 
for the costs.—See, also, Reid v. Brashier, T Port. 448. 

But in the former of these cases, it was also said: “The 
manner in which a surety shall bind himself for the costs is 
not prescribed. . . . . I can perceive no objection to 
the security giving bond. . . . . It certainly is not the 
only way in which he may bind himself; during term time it 
may be done, and probably most conveniently in the form of 
a recognizance or simple acknowledgement of his suretyship 
on the record. But the act of 1807 evidently contemplates 
the giving security in the recess, as well as in term time; 
5 oy and in a case of this kind, there could be no 
better mode devised, nor probably so good a one as by bond.” 

So, in the cause before us, the security may have been 
given by a bond filed, and in as much as it does not appear 
that security for the costs was not given, but rather im- 
pliedly that Willard, the mayor, had become surety for 
them, we cannot hold that the court erred in overruling 
the motion to dismiss. 

Judgment of reversal heretofore rendered is set aside, and 


the judgment of the court below is affirmed. 
VoL. Liv. 
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Clark, Adm/’r, v. Kirksey. 
fteal Action in the Nature of Ejectment. 


1. Sale of decedent's land ; when valid.—A sale of lands of a judgment debtor, 
made under an alias pluries execution issuing after his death, in continuance 
of a lien created during his life, is valid without any revivor against the heirs. 

2. Same; remedy, when heirs are injured by.—The heirs to whom the land 
descends in such case, take it encumbered with the lien. If they can show 
that the execution has been satisfied, or that from any cause the lien is lost, 
or should not be enforced, supersedeas affords them an ample remedy. The 
present statute only requires them to be the actors in showing cause against 
the lien, instead of being proceeded against by scire facius, as under the 
former statutes. 


AppEAL from Greene Cireuit Court. 

Tried before Hon. Luruur R. Smiru. 

This was a real action in the nature of ejectment brought 
by T. C. Clark, as administrator of A. IF. Alexander, de- 
ceased, against Foster M. Kirksey, to recover certain lands. 

Appellant’s intestate, A. F. Alexander, was surety on the 
guardianship bond of one James R. Evans, against whom a 
judgment in favor of his wards was obtained in 1861. An 
execution issued on this judgment, and on return of “no 
property found,” an alias execution was issued against Evans, 
Alexander and the other sureties on his bond. This execu- 
tion was returned by order of the plaintiffs. In 1862 pluries 
ji. fas. were issued, which were returned by the sheriff with- 
out any indorsement. In January, 1863, executions were 
issued, but never delivered to the sheriff. No further action 
in the premises was had until the 19th of February, 1866, 
when, without any action but that stated above, and without 
a revival or renewal of the decrees, execution was issued on 
the original decrees of the probate court in 1861. This execu- 
tion was levied on the lands in controversy, and after legal 
notice the sheriff sold them on the 8th day of October, 1866. 
At the sale the defendant Kirksey became the purchaser, 
and has since January Ist, 1867, been in possession of the 
premises. 

Alexander died on the 6th day of April, 1866, and appel- 
lant was appointed his administrator on the 6th day of 
June, 1870. 

Under this state of facts the court charged the jury that 
“if they believed the evidence, they must find for the de- 
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fendant,” which charge was duly excepted to, and is now 
assigned as error. 


R. H. Smiru, and Enocu Moraay, for appellant. 
W. CoLeman, contra. 


BRICKELL, C. J.—The only question presented by this 
record, is, can a valid sale of lands of a deceased judgment 
debtor be made under an alias pluries execution, issuing 
after his death, in continuation of a lien created during his 
life, without any revivor against his heirs. The question was 
considered by this court in the case of Hendon v. White, 52 
Ala. 597, and in several previous cases. After careful ex- 
amination and deliberate consideration, it was answered 
affirmatively. Subsequent reflection and examination has 
not induced any doubt, but has rather confirmed us in the 
correctness of the opiniou. It is doubtless a radical de- 
parture from the decisions of this court prior to the Code, 
and is not consonant with the principles of the common law. 
The departure was wrought by legislation, not by judicial 
decision. The Code as to the lien of an execution, and the 
authority of sale it confers, has removed all distinction 
between lands and personal property. Each is subject to 
the payment of debts—the mandate of an execution is 
directed against each—and the lien is attached to each in 
the words of the statute, “on the lands and personal property 
of the defendant, subject to levy and sale.” Then, it is 
declared, a “w rit of fieri facias issued and received by the 
sheriff during the life of the defendant, may be levied after 
his decease, or an alias issued and levied, if there has not 
been the lapse of an entire term so as to destroy the lien 
originally created.”—R. C. § 2875. The lien originally crea- 
ted was on the lands, as well as on the personal property. 
The continuance and preservation of this lien, notwithstand- 
ing the death of the defendant, is the purpose of the statute. 
Neither the words of the statute, nor its purpose, nor its 
harmony with other statutes, to which it is related, permit a 
construction which will limit its operation to personal prop- 
erty. There is a lien created by the delivery of an execution 
to the proper officer, on the lands of the defendant. This 
lien is either wholly lost by the death of the defendant, or it is 
preserved by this statute. There is no statute authorizing its 
preservation and continuance by scire facias or other process 
against his heirs and personal representatives, as there were 


prior to the Code, when judgments were liens on lands, co- 
VoL. LIv. 
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extensive with the State, and executions were liens on per- 
sonal property only within the county in which they were 
issued.—Clay's Dig. 197, § 27. On the contrary, it is ex- 
pressly provided, that except in the case of an execution 
issuing under the statute to which we have referred, for the 
continuance and preservation of a lien, no execution on a 
judgment against a deceased defendant can be issued, and 
the judgment cannot be revived except by suit thereon.—R. 
C. $ 2289. The execution issued in continuance of the lien 
acquired in the life of the deceased accomplishes, and it was 
intended should accomplish, all that was obtained by a revivor 
on scire facias against the heirs and personal representatives 
under the former statutes. Such revivor is of consequence 
unnecessary, and is inhibited. The only effect of the scire 


facias, all that it accomplished, was to enable a plaintiff to 


make available the lien acquired by the judgment in the life 
of the defendant. It was in England, and here, a purely 
statutory remedy unknown to the common law, which had 
no process or remedies to subject lands to the payment of 
debts, whether of record or due only by contract. We can- 
not doubt that the statute authorizes the levy and sale of 
lands, as well as of personal property under an execution 
issuing in continuance of a lien, though the defendant in 
execution may be dead. The descent of the lands to the 
heirs is incumbered with the lien. If they can show the 
satisfaction of the execution, or that from any cause the lien 
is lost or should not be enforced, a supersedeas, which, in our 

ractice, is in the nature of the audita querela of the common 
= affords them an ample remedy. The statute only 
requires them to be the actors in showing cause against the 
lien, instead of being proceeded against by scire facias, as 
under the former statute. It deprives them of no right they 
enjoyed, nor subjects them to any liability not imposed by 
former laws. - 

The judgment is affirmed. 


McPherson “. The State. 


Indictment for Retailing without License. 


1. Section 3618 of the Revised Code; object of.—Section 3618 of the Revised 
Code, forbidding the retailing of vinous or spirituous liquors, in quantities 
less than a quart, without license, or selling the same to a person of known 
intemperate habits, &c., is not a mere revenue law, but rather a police regula- 
tion for the protection of the public morals and peace. 
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2. Same; what constitutes offense under. —A single unauthorized sale is sufti- 
cient to constitute the offense denounced by the statute. Under an indictment 
for it, the State can prove but one act, and evidence of one act being given, an 
election is made to prosecute for that act, precluding the introduction of any 
other. 

3. Retailing without license, indictment for ; what not authorized under.—Un- 
der an indictment pursuing the form, given in the Revised Code, for retailing 
spirituous liquors, there can be uo conviction for engaging in, and carrying on 
the business of wholesale liquor dealer, in violation of the revenue law. It is 
a well settled rule of criminal law, applicable to violations of the revenue law, 
that when a statute creates and defines an offense, an indictment under it will 
not support a conviction, unless it conforms to the statute describing the 
offense. 

4. Jury; when must fix fine.—On conviction under section 3818 of Revised 
Code, the jury must assess the fine, and the court in its discretion may add 
imprisonment or hard labor. On conviction for violation of the revenue law, 
by engaging m the business of n wholesale liquor dealer without license, the 
amount of the fine is fixed by the statute, anda mere verdict of guilty will 
authorize sentence of imprisonment. 


AppEAL from Circuit Court of Choctaw. 

Tried before Hon. LurHer R. Suirn. 

Defendant was tried and convicted on an indictment, 
which charged that before the finding thereof he sold vinous 
or spirituous liquors, without license and contrary to law, 
against the peace, &c. The only witness introduced for the 
State, testified that he had frequently bought liquor of the 
defendant, but always in larger quantities than a quart, and 
that none of it was drank upon the premises. Upon this 
evidence, the court charged the jury, in substance, that if 
defendant sold whisky in any quantity, whether the same 
was drank upon or about the premises or not, they must find 
him guilty. An exception was reserved to this charge. The 
jury brought in the following verdict: “ We, the jury, find 
the defendant guilty.” Motion in arrest was made, on the 
ground that the verdict did not authorize the rendition of 
any judgment. The court stated that unless defendant 
would consent that the verdict be amended so as to show 
that the jury had assessed a fine of three times the amount 
of the license, the court would impose hard labor for the 
county, and defendant consented, and the verdict was so 
amended, and judgment rendered for a fine of forty-five 
dollars and costs. 


Tuos. W. CoLeMAN, for appellant. 


JouNn W. A. Sanrorp, Attorney General, contra. 


BRICKELL, C. J.—The statute, R. C. $ 3618, denouncing 
retailing vinous or spirituous liquors in quantities of a quart 
or less, without license, or the selling such liquors to a per- 
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son of known intemperate habits, or the selling of the same 
in any quantity, and permitting it drunk on or about the 
premises of the seller, is not a mere revenue law.—Long v. 
State, 27 Ala. 32. It is rather a police regulation, for the 
preservation of the public peace, the protection of public 
morals, and the prevention of injury to individuals, habitua- 
ted to an intemperate gratification of an appetite for strong 
drink.— Lodano v. State, 25 Ala. 64. A single act constitutes 
the offense, and the State is allowed to prove but one act; 
if evidence is given of an act on the trial, an election is made 
to prosecute for that act, precluding the introduction of evi- 
dence of any other.—Llam v. State, 26 Ala. 48. 

The revenue law of 1868, Par. 5, § 112, imposes a tax on 
wholesale dealers in spirituous, vinous or malt liquors, 
graduted according to the population of the place in which 
the business is carried on. A wholesale dealer is defined as 
one selling or disposing of such liquors, in any quantity 
greater than one quart, and he is subject to the penalties in- 
flicted on a retail dealer, if the liquors are drank on or about 
his premises.—Pamph. Acts 1868, p. 332. A similar tax is 
imposed on the retailer of such liquors, and any person sell- 
ing or disposing of the same, in quantities less than one 
quart, is declared a retail dealer.—Par. 4, § 112, ib. p. 331. 
For the carrying on the business of a wholesale or a retail 
dealer, a license is required, and engaging in, or carrying on 
such business, without a license, is a misdemeanor, subject- 
ing the offender to a fine of not less than three times the 
amount of the license, and at the discretion of the court, to 
imprisonment in the county jail, not exceeding one year.— 
§$ 105-11, cb. pp. 329-30. These are parts of the general 
revenue law, intended for no other purpose than to secure a 
coilection of the taxes imposed on particular occupa- 
tions. 

The indictment pursues the form laid down in the Code, 
for the offense denounced by § 3618—the retailing vinous or 
spirituous liquors without license, comprehending each act 
declared by that section as criminal—whether it be a sale by 
one having license, to a person of known intemperate habits, 
or a sale in a quantity exceeding a quart, and permitting it 
drunk on or about the premises, or selling of a quantity less 
than a quart, without license.-—Llam v. State, 25 Ala. 53; 
R. C. § 4133. Under this indictment it is not competent for 
the State to give evidence of more than one act, and on con- 
viction, the penalty is a fine of not less than fifty, nor more 
than five hundred dollars, the amount of the fine, within 
these limits, resting in the discretion of the jury.—R. C. 
§ 3757. The court may also, in its discretion, impose imprison- 








224. SUPREME COURT (Dec. Term, 


{McPherson v. The State. ] 


ment in the county jail or hard labor for the county, for a term 
not exceeding six months.—R. C. $$ 3782-83. 

The evidence introduced in support of the indictment was, 
by one witness, that he had frequently bought of defendant 
whisky, in a quantity exceeding a quart, which was not drunk 
on or about the premises of the defendant. The court 
charged the jury, that if they believed this evidence, the de- 
fendant was guilty. The charge is erroneous. Under this 
indictment a conviction could not be had unless it had been 
shown the defendant had sold, without license, spirituous 
or vinous liquors in less quantities than a quart, or in a 
quantity exceeding a quart, and permitted it drunk on or 
about his premises, or had sold to one of known intemperate 
habits. The.court probably supposed that the defendant 
could be convicted for a violation of the revenue law as a 
wholesale dealer in liquors. But it is a well known rule of 
criminal law, not changed by our statutes, that when a statute 
creates and defines an offense, an indictment under it will 
not support a conviction, unless it conforms to the statute in 
describing the offense. This rule has been applied to in- 
dictments for violations of the revenue law of 1868.—Harris 
v. State, 50 Ala. 127. 

The offense the evidence tended to establish, is different 
from that embraced in the indictment in all its ingredients, 
and is followed by a different punishment on conviction. 
The fine for the offense described is not less than fifty 
dollars and hard labor for the county, or imprisonment in 
the county jail may be inflicted. The jury assess the fine, 
and the court in its discretion may impose the additional 
punishment. A single act of unlawful retailing constitutes 
the offense, and each separate act is indictable. The offense 
the evidence tended to establish cannot be committed by a 
single act. It consists in engaging in, or carrying on the 
business of a wholesale dealer in vinous, spirituous or malt 
liquors, not in one or more acts of selling without any intent 
to engage in, or carry on the business. There can be but 
one conviction for the offense, though the business has been 
pursued during the whole tax year, for which a license ought 
to have been obtained. The fine for committing the offense 
is not assessed by the jury, or imposed by the court. It is 
fixed by the statute at a precise sum—three times the sum 
required for a license. The sum required for license de- 
pends on the population of the place at which the business 
is carried on, and most often would not exceed fifteen 
dollars, so that the fine imposed would not often be iess than 
that the jury could not impose for the offense described in 
the indictment. Imprisonment in the county jail only, not 
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hard labor for the county, can be added to the fine, and it 
may extend to the term of one year for the offense of carry- 
ing on the business of selling by wholesale; while for the 
offense described, the additional punishment may be either 
imprisonment or hard labor not exceeding the term of six 
months. There was an entire want of correspondence be- 
tween the offense charged and that the evidence tended to 
establish. 

If the indictment had been so framed as to authorize con- 
viction for engaging in or carrying on the business of selling 
liquors by the wholesale, the verdict of the jury, though not 
assessing the fine, would have been sufficient. The statute 
affixes with certainty the fine, which the jury can neither 
increase nor diminish, and if the verdict had expressed it, the 
assessment would have been mere surplusage.—Hirschfelder 
v. State, 18 Ala. 112. Nor, if the evidence would have sup- 
ported a conviction for the offense described in the indict- 
ment, would the verdict have been bad. The statute au- 
thorizes the jury, when an offense may be punished, in addition 
to a fine (as may the offense described,) by imprisonment or 
hard labor for the county, to omit imposing a fine, if in their 
judgment the defendant should only be punished in some 
other mode, and to find him guilty, leaving the imposition of 
the punishment to the court.—R. C. § 3752. The court 
erred, therefore, in requiring the defendant to consent to an 
amendment of the verdict, under the peril of being sentenced 
to hard labor if he refused. There was no defect in the 
verdict in any aspect of the case. If the evidence had sup- 
ported the indictment, the duty of the court was to render 
judgment on the verdict, sentencing the defendant to hard 
labor or imprisonment for a term not exceeding six months. 
Or, if the indictment had conformed to the evidence, to have 
rendered judgment for the fine imposed by the statute, to 
which imprisonment could have been added, if the cireum- 
stances were of a character to require it. 

The judgment is reversed, and the cause remanded, but 
the defendant must remain in custody until discharged by 
due course of law. 
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Ex parte Wiley. 
Mandamus. 


1. Mandamus ; when proper remedy.—While mandamus will not be awarded 
to test a disputed title to office, it is the proper remedy, when the rightful in- 
cumbent is wrongfully removed or suspended, to compel his restoration. 

2. Same; what not cause for. -—Where it appears that the removal or sus- 
pension is merely irregular, legal cause for it existing, restoration will not be 
compelled by mandamus. 

3. County solicitor; authority of legislature to provide for suspension or re- 
moval of.—The county solicitor is not a State officer, liable to impeachment, 
and the Constitution being silent as to the cause and manner of his removal or 
suspension from office, the legislature may legally provide therefor. 

4, -Same; order of suspension of, what not necessary to validity of.—It is not 
necessary that notice of the order of suspension be given to the solicitor, or 
that the action of the court be invoked by any party. The court acts ev mero 
motu, and of its own knowledge, under the provisions of the statute. 


AppeaL from Circuit Court of Pike. 

Tried before Hon. Henry D. Ciayron. 

The petitioner, who was the duly elected, qualified, and 
acting solicitor of Pike county, was indicted by the grand 
jury of that county for carrying concealed weapons. On the 
filing of the indictment, the judge made an order suspend- 
ing him from office, and appointing another in his stead tem- 
porarily. Ata subsequent day of the term, petitioner made 
a motion to vacate and set aside, the order suspending him, 
which the court refused. He now applies for a writ of man- 
damus to compel the vacation of the order. 


Henry C. Tompxins, for the motion—The only power 
which the judge had to make the order is derived from the 
act of March 2, 1875, and this act is unconstitutional, for the 
reason that it deprives the petitioner of one of the rights 
which are guaranteed by the constitution, without dae pro- 
cess of law, because he was not heard before the order was 
made, and because it imposes a punishment before convic- 
tion, while the party must be by law presumed to be inno- 
cent. 


BRICKELL, C. J.—While the current of authority does 
not recognize mandamus as an appropriate remedy to test a 
disputed title to a public office, or in the first instance to 
= the admission of a claimant, yet if the rightful officer, 
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in the actual enjoyment of the office, is wrongfully removed, 
it is generally regarded as the proper remedy to compel his 
restoration.—High on Ex. Rem. § 67; Ang. & Ames on Cor. 
§$ 704; Moses on Mandamus, 149. Not only removal, but 
suspension from office, will warrant the granting of the writ, 
for, it is said, suspension is a temporary amotion, and under 
pretense of repeated suspensions, an officer could be entirely 
excluded.—Ang. & Ames on Cor. § 705 ; Moses on Mandamus, 
151. If it appears the removal or suspension is merely irreg- 
ular, legal cause for it existing, restoration will not be com- 
pelled. It would be useless, when the instant of restoration 
an order of removal or suspension could be legally made. 
Rex v. Axbridge, Cowper, 523; Ang. & Ames on Cor. § 705. 

The argument of the relator, that he was entitled to notice 
of the grounds, and the time for making the order of sus- 
pension, could be admitted. The failure to give notice would 
be a mere irregularity, and his restoration would not be com- 
pelled, if it appears just cause for making the order existed. 
The relator avers that when the order was made, an indict- 
ment had been preferred against him for carrying concealed 
weapons, and was pending and undetermined. 

The true inquiry is, therefore, whether the finding and 
pendency of this indictment was cause of suspension, and 
the answer to the inquiry depends on the validity of the act 
of March 2, 1875, providing for the suspension of county 
solicitors while under indictment.—Pamph. Acts 1874-5, p. 
241. The Peral Code of 1865-6 first created the office of 
county solicitor, or, rather, of prosecuting attorney for the 
county, as he was termed in the statute creating the office, 
though generally, because of his performance of duties with 
which the solicitor of the circuit was charged, he was desig- 
nated county solicitor. Their duties were confined to the 
conduct of prosecutions before the county court.—R. C. 
§ 3939. The Constitution of 1868, omitting the provision of 
the former Constitution for the election of as many solicitors 
as there were judicial circuits, provided: “A solicitor shall 
be elected in each county in this State, by the qualified vo- 
ters of such county, who shall reside in the county for which 
he is elected, and perform such duties as may be required of 
him by law. He shall hold office for a term of four years, 
and, in case of vacancy, such vacancy shall be filled by the 
judge of the circuit, until his successor is elected and quali- 
fied.” —Const. Art. 6,§ 19. The solicitors thus elected per- 
formed, within their respective counties, the duties the law 
imposed on circuit solicitors and the county prosecuting at- 
torneys, these officers being regarded as abrogated by the 
constitutional provision.— Lteynolds v. McAfee, 45 Ala. 237. 
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The Constitution of 1868 also omitted the provision of the 
former Constitution, providing for the impeachment and re- 
moval from office of all civil officers, whether elected by the 
people or by the general assembly, or appointed by the gov- 
ernor, and, in lieu of it, substituted the following provision : 
“All State officers may be impeached for any misdemeanor 
in office, but judgment shall not extend further than to re- 
moval from office, and disqualification to hold office under 
the authority of this State,” &e—Const. Art. 4, § 23. Who 
are State officers, within the meaning of this provision, it is 
not necessary now to determine, but we are clear in the opin- 
ion that an officer elected by the vote of a single county, 
confined in duty to the territorial limits of that county, is 
not a State officer, subject toimpeachment. Throughout our 
legislation, prior to and since the Constitution of 1868, a 
broad distinction between such officers, who are properly 
termed county officers, and officers of the State, or State of- 
ficers, elected or appointed in a different mode, the sphere of 
whose duties is larger, may be clearly traced. It may or 
may not be if the Constitution had prescribed the mode and 
causes of removal of county solicitor, the legislature could 
not intervene and either prescribe another mode, or other 
and different causes.— Lowe v. Commonwealth, 3 Mete. Ky. 
239; Brown v. Grover, 6 Bush. Ky. 1. The Constitution 
simply creates the office of county solicitor, defines the man- 
ner of election, and fixes the duration of the official term. 
Thus far, the oftice is beyond legislative control. The office 
may not be abolished—appointment cannot be substituted 
for election, nor the power of election transferred from the 
voters of the county; nor can the official term be enlarged 
or diminished. The whole matter of removal or suspension 
from office, the causes for which, and the mode in which it 
may be effected, not being expressed in the Constitution, is 
a proper subject of legislation. It is part of the sovereignty 
of the State, part of the law-making power, and is not either 
expressly or impliedly withheld from the general assembly. 
Good government requires that the mode and causes of re- 
moval or suspension should be clearly defined. The neces- 
sity for the exercise of the power may arise from the misfor- 
tune of the officer—from unavoidable accident, as well as 
from malfeasance or misconduct. The sudden visitation of 
insanity, or of disease in its varied forms, may incapacitate. 
Official power should not be indefinitely suspended, awaiting 
a recovery which may be hopeless, or the expiration of the 
official term. The act of the officer may incapacitate, ren- 
dering the exercise of official power by him improper. The 
i Sigg of the legislature is plenary, and they can determine 
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what shall be cause and the mode of removal or suspension. 
When they determine, their commands must be enforced. 
They may, as they have by the statute under consideration, 
declare that it is improper for an officer charged with the 
duty of prosecuting criminal offenses, to perform that duty, 
while himself resting under a criminal accusation. The oc- 
cupancy of official position, and the possession of official 
power, it may be supposed, would afford the means and op- 
portunity of unduly influencing the prosecution against the 
officer, and his suspension essential to the purity and cer- 
tainty of the administration of the criminal law. 

We can not pronounce the enactment, so far as it author- 
izes the suspension of a county solicitor under indictment, 
violative of the Constitution. The application averring the 
pendency of an indictment against the relator, and that it 
was the cause of the order of suspension, if the order could 
be deemed irregular, mandamus is not the remedy for its cor- 
rection. : 

The order is not irregular. The record discloses the cir- 
cuit judge pursued the statute strictly. When it became 
known to him, as it must have been, when the grand jury 
returned the finding into court, and it was ordered to be 
filed, the order of suspension was made. It is not contem- 
plated by the statute that any motion for the order of sus- 
pension shall be made, nor that action by the court shall be 
invoked by the State, or by any party. The court acts mero 
motu, on its own knowledge. Notice to the solicitor is not an 
ingredient of the proceeding. There is no disputable fact to 
be tried or considered. In this case, the record, which was 
of absolute verity, furnished the evidence that the indict- 
ment had been presented, and notice would not have availed 
the relator. Besides, the record discloses, as we think, that 
he had notice. It is averred the order of suspension was 
made against his objection, importing his presence when it 
was made. 

The application must be denied. 

















230 : SUPREME COURT (Dec. Term, 


Bradford v. The State. 


Bradford wv. The State. 


Assault with Intent to Ravish. 








1. Indictment, when sufficient.—An indictment for an assault with intent to 
ravish, which follows the form prescribed by the Code, is sufticient. 

2. Same; power of circuit court over.—The circuit court has inherent power, 
without the consent of the prisoner or his counsel, to order the substitution of 
an indictment, when, after plea to the merits, it has been lost or destroyed 


during the trial. 
Case distinguished. —The case of Gannaway v. The State, (22 Ala. 772), dis- 


tinguished from the case at bar. 


Appgat from Circuit Court of Hale. 

Tried before Hon. Grorce H. Craic. 

The appellant, Nelson Bradford, was indicted for an as- 
sault with intent to ravish, in the form prescribed in the 
Code. The indictment was demurred to on the ground that 
it failed to show the acts which constituted the assault, or 
the manner in which it was made. The demurrer was over- 
ruled, and defendant excepted. After all the evidence was 
in, and the solicitor was about to commence his argument, 
it was discovered that the indictment had been lost during 
the trial, and since the demurrer and plea of not guilty. Coun- 
sel for the defendant consented that “the indictment might 
be substituted, and the trial proceed under the substitute.” 
The trial then proceeded precisely as though the original in- 
dictment had not been lost. The jury found the defendant 
guilty as charged. 

Motion in arrest of judgment was made on the following 
grounds: “1st, Because the defendant had not been ar- 
raigned on the substituted indictment. 2d, Because defendant 
had had no opportunity to plead to the new indictment. 34d, 
Because no evidence had been introduced under the new in- 
dictment. 4th, Because there had been no jury empanneled, 
under the substituted indictment. 5th, Becausc, after the 
substitution, the trial should have commenced anew. The 
court overruled the motion, and defendant excepted. 


Cas. E. Water, JAMES M. Hopson and Tuomas R. Rovt- 
HAC, for appellant. 


BRICKELL, C. J.—The indictment follows strictly the 
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Joun W. A. SanrorD, Attorney General, contra. 
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form prescrided by the Code, and its sufficiency cannot be 

questioned. 

Courts of record, independent of express legislation, have 
power to substitute any of the files or records which may be 
lost or destroyed. The power is matter of necessity, whether 
the loss occurs while the cause is in jieri, before it has pro- 
gressed to final judgment, or after such judgment has been 
rendered, and whether the loss is of the whole record, or of 
papers which, when it is finally made up, will constitute parts 
of it.— McLendon v. Jones, 8 Ala. 298; Dozier v. Joyce, 8 Port. 
305; Williams v. Powell, 9 Port. 433; Wilkinson v. Branham, 
5 Ala. 608; Talladega Ins. Co. v. Landers, 43 Ala. 115. In 
reference to civil cases, the statute now provides, “if an 
original pleading be lost, or withheld by any person, the 
court may order a copy to be filed in place of the original.” — 
R. C. § 2672. 

In Gannaway v. State, 22 Ala. 772, the majority of the 
court, recognizing this power of the court, in civil cases, de- 
nied the power to substitute an indictment lost before ar- 
raignment and trial. Since, the statutes provide, that if an 
indictment is lost, mislaid, or destroyed, the court may, on 
satisfactory proof thereof, order another indictment to be 
preferred.—R. C. § 4145. And further provides the time 
elapsing between the finding of the first and the subsequent 
indictment, shall not be computed as part of the time limit- 
ing the prosecution of the offense.—R. C. § 4147. Neither 
the decision in Gannaway’s case, nor the statute, meets the 
question now presented—the loss of an indictment, after ar- 
raignment and pending the trial of the accused. The ac- 
cused was arraigned on an indictment, the verity of which 
was indisputable. The opportunity of inspecting it had been 
afforded, and availing himself of the opportunity, he tested 
by demurrer its sufficiency. The demurrer being overruled, 
the plea of not guilty—he declining to plead—was entered 
for him before the loss of the indictment. There can be no 
apprehension that an indictment against him had not been 
preferred by the grand jury ; or that he was put on his trial 
to answer the genuine finding of the grand jury. The in- 
dictment having been lost after plea, after the jury had been 
empanneled, and the evidence closed, the result is, the pris- 
oner was entitled to his discharge, if the continuous exist- 
ence and presence in court of the indictment was essential, 
and the court could not by substitution supply the loss. It 
is not one of the cases in which the statute authorizes a nolle 
proseqgui to be entered, that a new indictment may be pre- 
ferred. The accused was in legal jeopardy, having been ar- 
raigned and put on trial before a court of competent juris- 
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diction, and the jury empanneled and sworn. A nolle prose- 
gui then entered, not because of a variance between the in- 
dictment and the evidence, nor because of defects in the in- 
dictment, which would vitiate a judgment of conviction, 
would bar a future prosecution.—Cooley’s Con. Lim. 326. 
The consequence is, then, as we have stated, the accused 
must be discharged or the court must have the power to 
supply the loss of the indictment. Though this may be the 
consequence, if the court has not, according to well defined 
principles, the power to avoid it by a substitution of the in- 
dictment, it is far better the accused should escape, what- 
ever may be the degree of his guilt, than that the courts by 
mere decision should introduce new rules to cure a defect in 
the law the particular case develops. 

Without infringing on the decision in Gannaway’s case, or 
invoking the aid of the statute, as matter of legal principle, 
jealous of the safety of the accused, and preservation of all 
the rights the law guarantees to him, we cannot apprehend 
there is any real difficulty in affirming the power of the court 
to permit, or, indeed, to compel the substitution of the in- 
dictment, under the facts found in the record, with, or with- 
out the consent of the accused. The indictment, under our 
laws, is an indispensable constituent of the record. To an- 
swer it, the defendant is arraigned, and to it his plea is the 
answer, whether he voluntarily interposes it, or the court, 
when he stands mute, intervenes for him. Before he can be 
arraigned, and put on his trial, the record must disclose an 
indictment—that it is the finding of a grand jury, organized 
in the mode prescribed by law, and by them returned into, 
and.accepted by the court. Under the statute, the foreman 
of the grand jury is required to endorse on the indictment 
“a true bill,” to sign the endorsement, (R. C. § 4104), and to 
present it to the court, in the presence of at least eleven 
other jurors. No entry of the finding is made on the min- 
utes, but in lieu of mo entry, and as a mode of authenti- 
cating it, and its reception by the court, equivalent to an en- 
try on the minutes, the clerk is required to endorse the in- 
dictment, “filed,” date, and sign it.—R. C. § 4148. Certainly 
until the plea of the defendant, the indictment may be said 
tc be in jeri, and its verity may be disputed in a proper 
mode.—WState v. Greenwood, 5 Port. 474; State v. Matthews, 9 
Port. 370. When pleaded to, either by the plea of not guilty, 
or by general demurrer, because of its insufficiency in law, 
its genuineness as a record stands admitted.—State v. Clark- 
son, 3 Ala. 378. Neither plea would be proper, or authorize 
the rendition of judgment, unless interposed to a genuine 
mumichenont. There may be sufticient reasons, consequently, 
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for the rule announced in Gannaway’s case, which would 
have no application to this case. It may be, the defendant 
should not be arraigned, or put on trial except on the origi- 
nal finding of the grand jury, because of that he should have 
inspection, and because of the danger, however remote, that 
he might be called to answer an accusation the grand jury 
had never presented, if, when it has been lost, its substitu- 
tion on secondary proof of its contents was permitted. Such 
must be accepted now as the law, and the statute, authoriz- 
ing the preferring a new indictment, is in aftirmance of the 
reasoning on which Gannaway’s case rests. It does not au- 
thorize substitution—it authorizes only preferring a new in- 
dictment, excluding from the bar of the statute of limita- 
tions, the time elapsing after the finding of the first, and 
the presentment of the new. The loss contemplated, must 
have occurred before, and not during trial. The purpose is 
to put the defendant on trial, only on the original finding of 
the grand jury—that which carries with it, by its endorse- 
ments, the satutory evidence of verity. On that finding the 
accused was arraigned—the genuineness of the indictment 
was admitted by his demurrer, and recognized by the court 
in the judgment on the demurrer, and in interposing for the 
defendant the plea of not guilty. Of the existence and veri- 
ty of the mdictment, there was no controversy. Its loss oc- 
curred during the progress of the trial, and as is the most 
reasonable presumption from the record, after the jury had 
been empanneled and sworn. It was not discovered until 
the evidence had been introduced, and the solicitor was 
opening the argument to the jury. There is no doubt that 
the indictment substituted is an exact copy of the original. 
The grounds of demurrer to the original were specially as- 
signed, and are in every respect applicable to the copy sub- 
stituted. These grounds are resolvable into one—that the 
acts constituting the assault are not stated. They are not 
stated in the substituted indictment, and the statute dis- 
penses with their statement, requiring only the statement of 
the fact of the assault, the name of the female, and the 
criminal intent. Of the existence of the original indict- 
ment, and of its verity, there could be and was no contro- 
versy. The substitution was the introduction into the re- 
cords, of matter previously recognized by the court, and ad- 
mitted by the defendant—of matter, the verity of which had 
previously passed beyond controversy. It was the duty of 
the court to make the record speak the truth—to conform it 
to the facts as they existed when the defendant was ar- 
raigned, pleaded, and was put on his trial; thereby no right 
of the accused is imperiled—he is not subjected to any 
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other jeopardy than that in which he was placed when put 
on his trial. That the grand jury had made a presentment 
against him; that it was returned into court; that he had ad- 
mitted its verity, was already judicially ascertained, and ap- 
parent of record. His clear, constitutional right was to a 
verdict from the jury empanneled and sworn, which he had 
accepted as his triers. The loss or destruction of the in- 
dictment, could not impair or take away this right. The 
State had a corresponding right, that the trial should pro- 
gress, and a judgment of conviction or acquittal rendered, 
finally determining the prosecution. Such rights cannot be 
impaired, or destroyed by the accidental loss, or the willful 
abstraction or destruction of papers pending the trial— 
Mounts v. State, 14 Ohio, 295. The substitution of such pa- 
pers on satisfactory proof, by the court, is the only mode of 
supplying the loss, and lies within the inherent power of the 
court: Otherwise, the progress of a cause could be arrested 
—the escape of the criminal could be secured by the felo- 
nious abstraction, or the accidental loss of an indictment. 
In Gannaway’s case, and in the case provided for by the 
statute, the loss may be supplied by preferring a new indict- 
ment, and that, when it can be pursued, is the more conserv- - 
ative practice, if the statute had not directed it. But when, 
pending the trial, the indictment is lost or destroyed, the de- 
fendant being in jeopardy, the result is his discharge, or it 
must rest in the power of the court to supply the loss by 
substitution. Rights neither of the State, nor of individ- 
uals, are lost by the loss of records or the constituents of a 
record, in the custody of courts of public officers. We are 
of the opinion the court had power, without the consent of 
the accused, or of his counsel, to order the substitution, and 
it appearing the power was properly exercised, the judg- 
ment is affirmed. 


Jackson v. The State. 


Indictment for Larceny. 


Declarations made by one defendant; when jury may consider, with reference to 
co-defendant.—Where two persons are found in company, traveling together at 
alate hour of the night, each having cotton, declarations made by one of them 
(upon their being halted and questioned) that the cotton each had came out 
of prosecutor’s field, may be submitted to the jury as against both, although 
~~ other asserted that the cotton he had came from his field ; leaving it for 
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the jury to determine from the denial, in connection with the other evidence 
in the case, whether botii were engaved in the consummation of a common 
legal design, and if so, to consider the declarations of one as original evi- 
dence against the other 


AppEaL from City Court of Montgomeyy. 

Tried before Hon. Jonn A. Minnis. 

The appellant, Ben Jackson, and one Jack Falkner, were 
indicted and convicted for larceny of cotton, “part of an 
outstanding crop.” 

On the trial a witness testified, that “about 11 o’clock at 
night, he and others who were guarding a crop, some three 
miles from the residence of the prosecutor Hails, and saw 
the prisoners coming along the line of the Montgomery and 
Eufaula railroad with something on their heads. They were 
halted and asked what it was. Ben Jackson and Jack Falk- 
ner both answered “cotton.” Ben said the cotton he had 
was his own, and he had gathered it out of his patch; the 
prisoner Jack said, “My God; I am just out of one scrape, 
and now Benny has got me into another,” and stated that 
the cotton they both had, Ben had gathered out of Hails’ 
field. Ben denied this, and said he had nothing to do with 
the cotton Falkner had, and that the cotton he had was 
gathered out of his own patch. This occurred while the 
parties were halted and in presence of each other. The at- 
torney of Ben Jackson asked the court to exclude the state- 
ments made by Falkner at the time they were halted, and in 
the presence of Jackson, entirely from the consideration of 
the jury, so far as Jackson was concerned. “The court re- 
fused to do this, and the defendant excepted ; but the court 
told the jury, that as to any subsequent statement made by 
Falkner, they could not consider them against Jackson—but 
the statements made at the time they were halted and in the 
presence of each other, both of Jackson and Falkner, and 
the denials of Jackson, are left with and to be considered by 
the jury in connection with all the facts and circumstances 
proven in the case. To this the defendant Jackson ex- 


cepted.” 


Sempite & SEMPLE, for appellant.—In a case like this, there 
is but one ground on which the statements of Falkner can 
be proved as evidence against appellant. If such statements 
are made in his presence and tend clearly to his prejudice, 
and under such circumstances as clearly to demand a reply, 
and no reply is made, then the maxim, “qzwi tacet, consentire 
videtur,” applies. Even then, they are to be cautiously re- 
ceived and weighed, and the question is one of Jaw, unless 
there is conflict in the manner of making the stutement.—6 
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Ala. 393; 20 Ala. 77. In this case there was an explicit and 
prompt denial. 


Joun W. A. Sanrorp, Attorney General, contra, cited 48 
Ala. 266; 31 Ala. 145; 49 Ala. 375; 52 Ala. 24. 


BRICKELL, C. J.—One person cannot be affected civilly 
or criminally, by the acts or declarations of another, unless 
some connection is shown to exist between them—some privity 
or community of purpose, or of interest. A community of 
design, and a concert of action, in an unlawful act or enter- 
prise being shown, the acts and declarations of each person 
to whom it is attributable, in pursuance of the common pur- 
pose, in its execution, or in reference to it, while engaged 
in its consummation, is in contemplation of law, the act and 
declaration of all, and is original evidence against each and 
all of- them.—1 Green. Ev. § 111; Roscoe’s Cr. Ev. 413-418. 
To authorize the introduction of the declarations or admis- 
sions of the one, against the other, the foundation must be 
laid by proof, addressed to the court, sufficient in its judg- 
ment to establish prima facie the fact. of the community of 
design, or proper to be laid before the jury, as tending to 
establish the fact. 

Admissions or declarations made by one of several de- 
fendants may not be admissible against his co-defendants, 
but should not be excluded from the jury, as they are ad- 
missible against the defendant making them. Their effect 
should be limited by asking proper instructions to the jury.— 
1 Brick. Dig. 835, § 429. The acquiesence of a person, in a 
statement affecting him, made by another, or his silence 
where an accusation is preferred, or a claim made against 
him, if he was in a situation to dissent from, or to deny it, 
is an implied admission of the truth of the statement, or 
charge, or claim. This kind of evidence is not favored, is 
always received with great caution, and its admissibility and 
value depends on the character of the statement, accusation, 
or claim, the time and place at which it was made, the sit- 
uation of the party, and the circumstances surrounding 
him.—1 Brick. Dig. 835, §§ 439-40. 

The appellant and another, were jointly indicted for lar- 
ceny of cotton, a part of an outstanding crop, under the 
statute of February 20, 1875, (Pamph. Acts 1874-5, p. 260). 
The State introduced a witness who testified that about 11 
o clock at night, he, with others, were on the line of the Mont- 
gomery and Eufaula railroad, guarding a crop—that he saw 
the two defendants coming along the railroad, with some- 


thing on their heads; on being halted and inquiry made of 
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them, as to what they had, each said cotton. The appellant 
said the cotton he had was his own, and he had gathered it 
from his patch ; his co-defendant said the cotton each had, 
had been gathered out of the field of the prosecutor. The 
appellant denied this, saying he had nothing to do with the 
cotton his co-defendant had, and repeated, the cotton he had 
was his own, gathered from his own patch. The appellant 
moved the court, on the introduction of this evidence, to ex- 
clude from the jury the statement of his co-defendant, so far 
as he was concerned. The court refused, but then instruct- 
ed the jury that the statements of the co-defendant, and the 
denial of the appellant, must be considered by them in con- 
nection with all the other facts and circumstances ia the 
case; but that no subsequent statements made by the co- 
defendant could be considered as evidence against the ap- 
pellant. To these rulings the appellant excepted. 

If the admissibility of the declarations of the co-defend- 
ant depended exclusively on the acquiesence of the appel- 
lant, or the implication to be indulged because made in his 
presence, the exception could not be sustained. The right 
of the appellant was not an exclusion of the evidence when 
offered, or an instruction then to the jury, limiting its opera- 
tion and effect to the co-defendant making the declarations. 
True, the court had a discretion then to instruct the jury as 
to the operation and effect of the declarations, or to defer 
the instruction until all the evidence had been introduced, 
but was not bound to repudiate the declarations until the 
evidence was all heard.— Lawson & Swinney v. State, 20 Ala. 65. 

The admissibility of these declarations does not depend, 
however, on the acquiesence of the appellant in them, or any 
implication to be made against him because they were made 
in his presence, If it did, his prompt denial of their truth 
would have relieved him from all imputation of acquiesence, 
and rendered them inadmissible, without other evidence con- 
necting him with them. There was sufficient evidence to lay 
before the jury, that the appellant and his co-defendant were 
acting together, in the execution of a common purpose. 
They are found in company, traveling together, at a late 
hour of the night, each having cotton. These were facts 
proper to be submitted to the jury, and it was their province 
to determine from them whether the just inference was, that 
the defendants were engaged in the consummation of a com- 
mon design. If such was their inference, the declarations of 
one would be original evidence against the other. The de- 
nial of the other would, so far as he is concerned, be taken in 
connection with the declarations; as the whole of his con- 
fession or declarations, if he was the only party, should be 
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taken together, as well that which is exculpatory, as that 
which may be criminatory.—1 Green. Ev. § 218. 

There was no error, therefore, in the rulings of the city 
court, and the judgment must be affirmed. 


Holly v. The State. 
Indictment for Larceny. 


1. Grand larceny, indictment for; when sufficient.—Under section 3706 Re- 
vised Code, as amended by the act of February 20th, 1875—which makes the 
stealing of ‘‘any part of an outstanding crop of corn or cotton,” grand lar- 
ceny, without regard to the value of the part taken,—an indictment charging 
that the defendant ‘‘feloniously took and carried away fifteen years of corn, a 
portion of an outstanding crop, the personal property of William Russell,” 
&e., is notassailable on the ground that it fails to aver the corn taken was not 
previously severed from the stalk, or that the corn was part of an outstanding 
crop, or that it was the personal property of the person, laid as owner in the 


indictment. 
2. Same.—In general, an indictment pursuing the terms of a statute cre- 


ating an offense, unknown to the common law, is sufficient, and it is the bet- 
ter practice to follow the exact words of the statute. The use of the word 
‘* portion,” however, instead of the word ‘part, ” used in section 3706, Revised 
Code, does not vitiate an indictment under it. 


AppEAL from Cireuit Court of Coffee. 

_ Tried before Hon. Henry D. Crayton. 

By the act of February 20th, 1875, the stealing of “any 
part of an outstanding crop of corn or cotton” was made 
grand larceny, without regard to the value of the part stolen. 
Under this act the defendant was indicted for “feloniously 
taking and carrying away fifteen years of corn, a portion of 
an outstanding crop, the personal property of William Rus- 
sell,” &c., and upon a verdict of guilty, sentence was pro- 
nounced upon him. The rendition of sentence upon the ver- 
dict, is now assigned as error. 


W. D. Roserts, for appellant. 
Joun W. A. Sanrorp, Attorney General, contra. 


BRICKELL, C. J.—The most approved definition of lar- 
ceny, at common law, is that given by Mr. East, in his Crown 
Laws: “The fraudulent or wrongful taking and carrying 
away by any person of the mere personal goods of another, 
from any place, with a felonious intent to convert them to 
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his (the taker’s) own use, and make them his own property, 
without the consent of the owner.”—2 East, 524; 3 Green. 
Ey. § 150. An indispensable constituent of the offense thus 
defined, is, that the thing taken must be of goods personal, 
and not of chattels real, or such as are annexed to the free- 
hold. Corn, grass, trees, and the like, adhering to the free- 
hold, were not the subjects of larceny, but the severance of 
them (according to Blackstone) “was, and in many things is 
still, merely a trespass which depended on a subtility in : the 
legal notions of our ancestors. ‘These things were parcels of 
the real estate, and, therefore, while they continued so, could 
not by any possibility be the subject of theft, being abso- 
lutely fixed and immovable.” As to the time intervenin 
between the severance and the asportation, which woul 
make them separate acts, instead of one continuous act, nice 
distinctions were made. Sometimes it was held a day must 
intervene between the severance and the asportation, to make 
them separate acts, because the law does not recognize a 
fraction of a day. The better doctrine, however, is, as sta- 
ted by Mr. Bishop, that no particular space of time is neces- 
sary, only the two acts must be so separated as not to con- 
stitute one transaction.—2 Bish. Cr. Law, § 679. When by 
one act the thing was severed from the freehold, and by an- 
other distinct act it was carried away with the ‘criminal in- 
tent, though before severance it was part of the freehold, it 
was the subject of larceny. This rule of the common law 
has been modified from time to time in England, by acts of 
parliament, so as to afford protection to things fixed to the 
freehold, as they became the objects of criminal severance 
and asportation, and were from their nature exposed to it. 
The rule was never satisfactory, and the courts in modern 
times, were inclined to confine it within the narrowest lim- 
its.— Hoskins v. Torrence, 5 Black. 417; Jackson v. State, 11 
Ohio St. 104. 

The statutes of this State do not define larceny; the steal- 
ing of certain things, or of any property other than that par- 
ticularly enumerated beyond a certain value, is declared 
grand larceny. The stealing of property of any value from 
any building on fire, or which was removed in consequence 
of an alarm of fire; or, the stealing from designated places, 
of any personal property exceeding in value fifty dollars, is 
also declared grand larceny.—R. G. $$ 3706-7. The steal- 
ing of any other personal property, under other circum- 
stances, is declared petit larceny.—R. C. § 3708. At the last 
session of the General Assembly, the statutes were amended 
so as to convert the stealing of “any part of an: outstanding 
crop of corn or cotton,” into grand larceny, without regard 
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to the value of the part taken. The frequency of such dep- 
redations on outstanding crops, rendered legislation for their 
protection necessary ; as such legislation was rendered neces- 
sary in England, and in other States of the Union. 

Under this amended statute, an indictment was preferred 
against the appellant, charging that he “ feloniously took and 
carried away fifteen ears of corn, a portion of an outstand- 
ing crop, the property of William Russell,’ &c. It is now 
urged the indictment is insuflieient to support a conviction, 
because it does not aver the corn taken was not previously 
severed from the freehold—because there is no averment 
that it was the personal property of William Russell—be- 
cause it is not averred the corn was part of an outstanding 
crop. The indictment pursuing the words of the statute de- 
scribes the thing taken, as a portion of an outstanding crop. 
It varies from the exact words of the statute only in substi- 
tuting the word portion for part. We see no reason for the 
substitution of the one word for the other. It is the better 
practice to follow the exact words of the statute, though in 
the particular instance their equivalents may be sufficient. 
Portion, as here employed, is the equivalent of the statutory 
word part, and equally with it, describes the act in which 
the offense consists.¢ A distinct averment that the corn was 
not, at the time of the felonious taking, severed from the 
freehold, was not necessary. ) The statute makes it larceny 
to steal a thing, not the subject of larceny at common law. 
The general rule is, that in an indictment under such a 
statute, the statutory term must be used, and is sufficient.— 
2 Bish. Cr. Pr. 731. The purpose of the statute was to con- 
vert the severance and asportation of a standing crop—a 
crop not severed from the freehold—into a criminal offense. 
Before the statute, under the common law, it was a mere 
trespass. The felonious taking and carrying away corn, or 
other produce of the soil, which the owner had severed 
from the freehold, was larceny at common law. It was per- 
sonal property, and as essentially the subject of larceny, as 
any species of personal property. The allegation that the 
corn stolen was part of an outstanding crop, excludes the idea 
of its severance. It involves the fact that it was not sev- 
ered; and that there was severance and asportation as one 
continuous act, constituting the trespass of the common 
law. Proof of nothing less will satisfy the averment. 

Nor was it necessary to describe the corn as personal 
property. Such a description of it would perhaps have been 
improper. It is properly described as the property of the 
supposed owner, and thereby it is shown to be the subject 
_enny under the statute. The last objection, that the 
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corn is not averred to be part of an outstanding crop, is un- 
founded in fact. 

We find no error in the record, and the judgment must be 
affirmed. 


Sampson wv. The State. 
Indictment for Grand Larceny. 


1. Venue; failure of bill of exceptions te show proof of.—In this case there 
was evidence tending to show the venue, ownership of the property stolen, and 
the time of committing the offense ; but it is not conceded by the court that 
a reversal would follow, if the bill of exceptions, purporting to disclose all 
the evidence, was silent as to these points. 'The mere sufficiency of evidence 
to support a verdict, is not cause for reversal, unless the question is raised in 
the court below. 

2. Confessions ; rule as to.—The true inquiry in all cases of confessions, is, 
whether the confession was free and voluntary, or whether it was superinduced 
by the influence of hope or fear, applied by a third person, to the mind of the 
accused, 

3. Same; when will be admitted, though not voluntary.—If in consequence of 
a confession, material facts are discovered just as the confession stated them ; 
as for instance in case of larceny, the thing stolen is found where the prisoner 
stated it was concealed, such confession will be admitted with the confirma- 
tory fact, though it was not voluntary. 

4. Same; when will be admitted.—It threats or promises have been used, and 
it appears to the court that their influence was totally withdrawn, and done 
away with before the confession was made, it will be admitted. 


AprrEaL from Cireuit Court of Sumter. 

Tried before Hon. GrorcE H. Craic. 

The appellant was tried and convicted for horse-stealing. 
The only evidence criminating him, was a confession made to 
the owner of the mare, and the fact that the horse was found 
where he said she was in his confession. The confession 
was made under the following circumstances: The owner of 
the mare met him, and said to him, “Sam, you have taken 
my mare, and I want to know what you have done with her.” 
Defendant denied any knowledge of the whereabouts of the 
horse, and the owner then said: “Now, Sam, if you don’t 
tell me where my mare is, I will arrest you, and it will be 
too late to confess it then.” He again denied having stolen 
the mare, and was then arrested and carried before a justice 
of the peace. After arriving at the house of the justice of 
the peace, the defendant said: “Mass John, I will tell you 
where your mare is.” Witness told him it was too late. De- 
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fendant said he “would tell any way,” and said: “TI stole 
the mare and she is at the Pott’s place, over the river, tied 
out in the cane,” and stated his uncle would show him where 
she was. Witness sent one Beck, a colored man, for the 
mare, and he got her. 

These confessions were admitted against the objection and 
exception of the defendant, and their admission is now as- 
signed as error. 


Snepecor & CockrELL, for appellants. 
Joun W. A. Sanrorp, Attorney General, contra. 


BRICKELL, C. J.—The supposition that the bill of ex- 
ceptions does not disclose evidence of the venue of owner- 
ship of the property, and of the commission of the offense, 
before the finding of the indictment, is erroneous. The in- 
dictment was found at the Oetober term, 1874, of the circuit 
court. The testimony of the prosecutor, as set out in the bill 
of exceptions, was, that in August or September previous, 
in Sumter county, he lost a mare, and having reason to be- 
lieve the defendant had stolen her, caused his arrest. He 
accused the defendant of taking the mare, before his arrest, 
and after the lapse of some time, while under arrest, the de- 
fendant said: “I will tell you where your mare is.” The 
prosecutor sent to the place designated by the defendant, and 
regained the mare. There was not, as is argued by eounsel, 
a want of evidence of the venue, of the time of committing 
the offense, or of ownership. The evidence to which we 
have referred, had certainly a tendency to establish these 
facts, and was properly submitted to the jury, who were the 
judges of its sufficiency. We must not be understood as 
conceding that a reversal would follow if the bill of excep- 
tions, though purporting to disclose all the evidence, was 
silent as to evidence of venue, or ownership, or of the time 
of committing the offense. No question appears to have 
been made in the circuit court as to the evidence—no in- 
struction given, or requested, involving an inquiry into its 
effect, is shown, nor any direction of the attention of the 
court to its supposed insufficiency. With the mere question 
of the sufficiency of evidence to support a verdict, this court 
cannot interfere, unless it was decided by the court below, 
and the decision made the subject of an exception, at the 
appropriate time.—Shinner v. State, 30 Ala. 624. 

When on an accusation of crime, it is proposed to give in 
evidence, the confessions of the accused, to prove guilt, tlie 
o demands that the court shall be satisfied the confessions 
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were ae not induced by threats, or promises, or per- 
suasion. While the accused was in a condition subjecting him 
to influences, he could not be reasonably expected to resist. 
In determining whether the confession proceeded from the 
volition of the accused, or from an influence improperly ex- 
erted, regard is had to his age, situation and character, and 
all the circumstances surrounding him.—1 Green. Ev. § 219. 
. The fact that the accused was under arrest when the con- 
fessions were made, or that he was not cautioned against 
confessing, does not authorize their exclusion. The true in- 
quiry in all cases, is, whether the confession is free and vol- 
untary, or whether it was superinduced by the influence of 
hope or fear, applied by a third person to the mind of the 
accused.—Seaborn v. State, 20 Ala. 15; Brister v. State, 26 
Ala. 107; Franklin v. State, 28 Ala. 9. 

Before arrest, the prosecutor asked the accused to tell him 
where his mare could be found, saying to him, if he did not 
he would be arrested, and it would then be too late for him 
to confess. The accused denying all knowledge of the mare, 
was arrested and taken before the committing magistrate. 
In less than a half hour after his denial, and after his arrest, 
while before the magistrate, he said to the prosecutor, he 
would tell where the mare was, and was told it was too late, 
he ought to have told before. Nevertheless, he confessed 
his guilt, stated where the mare could be found, and at the 
place he designated, she was found. Whatever of induce- 
ment there was held out for a confession, was, that the ac- 
cused would escape arrest. This inducement did not, when 
it was made, produce a confession, and was at an end when 
the confessions given in evidence were made. After it had 
ended, without any other inducement, and in the face of 
warning that it was too late for him to confess—that he need 
expect no favor from confessing, he confesses his guilt, and 
designates the place at which the mare was concealed. The 
truth of the confession is corroborated by the finding of the 
mare at that place, thereby lessening any presumption that 
the confession was fabricated. There is no principle or safe 
precedent which would justify the exclusion of the confes- 
sion. It seems voluntary, prompted only by the suggestions 
of his own reflections. 

The judgment is affirmed. 
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Shaeffer ct als. v. Sheppard. 


Bill in Equity to charge Lands with reimbursing Moneys of 
Wifes. Statutory Separate Estate, alleged to have been used wn 
partly paying jor Lands. 


1. Martal rights of husband ; by what, not affected.—The common law mari- 
tal right of the husband, to reduce to possession the wife’s personalty and 
choses in aetion, attached before the passage of the statutes creating the wife’s 
statutory separate estate, is not affected or divested by them ; and if he after- 
wards reduces such property to possession, it becomes his own. 

2. Statutory separate estate; what does not constitute.—The income derived 
from keeping a boarding house, the home of the family, carried on in the 
name of the husband, aud rented and paid for by him—the accounts for 
board being made out and collected in his name—is the husband’s property, 
and not that of the wife, although she devotes her time and industry to the 
keeping of the house, and to the comfort and accommodation of those patron- 
izing it. 


AprraL from Chancery Court of Chambers. 

Tried before James T. May, Es@., a solicitor of the court.* 

Appellee was complainant in the court below, and filed 
this bill against her husband, Shaeffer and his wife, seeking 
to have. certain lots in Bluffton, Chambers county, sold, to 
reimburse her for moneys of her statutory separate estate, 
which had been used by her husband, with the knowledge of 
appellants, in partly paying for said lots on a purchase from 
Shaeffer and wife by her husband, on whose failure to pay 
in full the lands had been sold under decree in chancery for 
foreclosure of vender’s lien, and purchased by Shaetfer’s 
wife. 

The answer denied that the money used by Mr. Sheppard 
was the statutory separate estate of the wife, and much 
proof was taken upon this and other points not material to 
the decision of the case, in the view which the court took 
of it. 

It appears from the testimony that Mrs. Sheppard was, in 
the year 1841, married to her present iidioaia. and in 1845 
received certain property from the estate of her father, who 
died that year in St. Clair county, in this State; that she 
has been living with her husband ever since her marriage. 
She also inherited about the same time some property from 
anunele. When the husband reduced the property to posses- 
sion, does not clearly appear from the testimony. ‘The 











*Sclected by the parties on account of the incompetency of the Chancellor. 
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weight of the testimony established that the money used by 
Mr. Sheppard in paying for the property, was the savings 
from a boarding house kept by the wife. 

The chancellor granted the relief prayed, and hence this 
appeal. 


EK. G. Ricnarps & W. H. Barnes, for appellant.—The hus- 
band’s rights to the inherited property attached, before the 
passage of the laws creating the statutory separate estate of 
the wife.—24 Ala. 886. Notice of the use of the trust funds, 
at the time they were used in the purchase, is not shown.— 
Sheppard v. Shacfer, 45 Ala. 233. ‘The money used was say- 
ings from keeping a boarding house, and that belonged to 
the husband. 


C. D. Hupson & G. W. Gunn, contra.—The equity of the bill 
has been declared by this court.—Sheppard v. Shaejfer, 45 Ala. 
233. No bona fide purchasers have intervened here.—43 Ala. 
685. The testimony shows that the appellants knew what 
funds were being used. The money used constituted the 
statutory separate estate of the wife.— Glenn v. Glenn, 47 
Ala. See as to equity of bill, Cowles v. Marks, 47 Ala. 


BRICKELL, C. J.—If it is conceded the bill contains 
equity, it rests on the allegations, that the money used by 
the husband of the appellee, in the purchase of the real 
estate, was her statutory separate estate. This fact is denied 
by the answers, and the evidence in the cause fully supports 
the denial. To the estate accruing to the appellee by inher- 
itance from her father and uncle, the marital rights of her 
husband, as defined by the common law, had attached before 
the enactment of the statutes creating separate estates. It 
is not very clear whether these rights had been fully exer- 
cised by the husband, by a reduction to possession, of the 
property inherited, before the passage of the statutes. How- 
ever this may be, the right of reduction was vested in the 
husband, prior to the statutes, and was not divested or af- 
fected by them.— Aidd v. Montaque, 19 Ala. 619; Manning v. 
Manning, 24 Ala. 886; Sterns v. Weathers, 30 Ala. 712. If 
the money used by the husband in the purchase of the real 
estate was derived from this inheritance, it was his own 
money and not that of the wife. 

The evidence shows clearly, as we think, that the money 
was not derived from the inheritance, but from the boarding 
house kept by the husband. The boarding house was the 
home of the family, and was kept in the name of the hus- 
band—the accounts were made in his name—the debts 
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due for board were collected by him—the house was rented 
by him, and the rents settled by him. Until the institution 
of this suit, there was no claim, or pretense of a claim, that 
the wife had any interest in, or claim to the proceeds of the 
house. It is true, it appears that she devoted her time and 
industry to the keeping of the house, and to the accommoda- 
tion and comfort of those patronizing it. This was her duty, 
and confers on her no claim to its profits. The earnings of 
the wife are the property of the husband, the same as are 
his own earnings. She could with as much propriety lay 
claim to the fruits of his skill and industry, as to her own 
earnings.—1 Bish. Rights Married Women, § 732. The law 
has not as yet, so far separated husband and wife, that she 
can claim compensation for services rendered him in the 
household, and in providing for the family. The right to the 
boarding house and income, was the husband’s, and if, as we 
think it clearly appears, the money paid by the husband on 
the purchase of the real estate, was derived from this source, 
it was his money, over which he had absolute dominion. 

Without inquiring into the equity of the bill, if the fact 
was, as alleged, that the money paid by the husband was the 
statutory separate estate of the appellee, that fact being 
clearly disproved, the decree of the chancellor must be re- 
versed, and a decree here rendered dismissing the bill, at the 
costs of the next friend of the appellee, in this court, and in 
the court of chancery. 


Henry ct al., Ex’rs,v.Murphy & Co. 
Garnishment. 


1. Garnishment ; upon what operates.—In the absence of fraud, 8 garnish- 
ment operates only on the legal rights of the defendant in judgment or at- 
tachment ; if a demand due or owing the defendant is sought to be subjected, 
it must be of such a character that he could have maintained debt, or indebi- 
talus assumpsit on it, 

2. Promise; what valid.—An insolvent debtor, A, offered to surrender his 
assets to creditors, to obtain a discharge. Afterwards M and other of tke cred- 
itors met together and agreed in writing among themselves to accept from M, 
who was one of the largest creditors, fifty cents onthe dollar and release A. 
This agreement was submitted by M to ali other creditors, who joined in it, 
except ©, who refused to join in it. Afterwards A made a conveyance of his 
entire estate to M, upon conditions set forth in the agreement among creditors 
(which are recited and assented to by him in the conveyance). C obtained 
judgment against A, and garnished M to answer what he was indebted to A. 
On the trial, M, having denied indebtedness, C offered oral proof that at the 
time A made the conveyance, and as part of the consideration, M promised to 
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pay C’s debt in full, and but for this promise A would not have executed the 
conveyance. The promise not being shown by the written: agreement be- 
tween the creditors or by the conveyance, the court rejected it. Held: 

ist. The promise is valid and supported by a sufficient consideration, and if 
the creditor elected to accept it, he could maintain an action upon it in his 
own name, and if he repudiated it, the promisee may maintain an action of 
jnudebitatus assumpsit on it. 

2d. ‘Lhe election of the creditor not to accept the promise is made, when 
with a full knowledge of it, he resorts to and enforces his remedies against the 
debtor. 

3d. The oral proof only shows an additional consideration, to that ex- 
pressed in the deed and not inconsistent with it, and does not vary the nature 
or legal effect of the deed, or enlarge its operation, or change the relation of 
the parties to it. 

4, 'The agreement and conveyance, strictly speaking, do not constitute a 
composition, but a sale and transfer by the debtor of his property in consid- 
eration that the creditor, to whom the conveyance was made, would release 
him from ail his debts and pay a certain per cent of his liabilities. The agree- 
ment was not between the debtor and all his creditors, and he was not a party 
to the agreement among the creditors, and no benefit accrued to him from the 
promise to pay which could prejudice the creditors. Hence, the conveyance is 
not subject to the rule that where a debtor, in embarrassed circumstances 
makes an agreement with creditors to pay a certain proportion of their claims, 
and privately agrees to give better or other security to others, the conveyance 
1s void. 

4. Garnishee; when may avail himself of rights which the debtor could not ex- 
ercise.—Although a conveyance entered into, to hinder, delay or defraud cred- 
itors, is not void between the parties to it, and the garnishing creditor can in 
general avail himself only of the legal rights of the debtor against the garni- 
shee, there is an exception where the garnishee holds effects of the debtor un- 
der a fraudulent conveyance. In such a case, although the conveyance is valid 
between the parties to it, the garnishing creditor may set up its invalidity. 

5. Fraud; of what ereditor can avail, when attacking conveyance by debtor.— 
The fraud of which a creditor can avail himself, when assailing a conveyance 
or transfer by his debtor, must be actual, not constructive fraud on the debtor, 
which could be asserted by him as a ground of equitable relief against it. 

6. Same.—The fraud which the creditor may set up at law is actual fraud 
against creditors, denounced by sections 1861, 1865 and 1866 of the Revised 
Code. If the conveyance was not intended to hinder, delay or defraud cred- 
itors of the grantor, and made in good faith on valuable consideration, and 
not offensive to the foregoing sections of the Revised Code, an attaching cred- 
itor cannot assail it, because the grantee induced the grantor to enter into it 
by fraudulent representations which he did not keep, and did not intend to 
keep when he made them. 

7. Garnishee ; attorney’s fees allowed.—Our statutes prescribe the costs which 
may be taxed against the unsuccessful party in actions at law, and this is the 
limit of their recovery. When the garnishee is the successful party, he is en- 

* titled to recover as part of the costs the attorney’s tax fee, but the court has 
not power to allow him the compensation which he may be bound to pay his 
attorneys. 


AppEaL from Circuit Court of Butler. 

Tried before Hon. P. O. Harper. 

This was a garnishment suit commenced originally by J. 
C. Caldwell, a judgment creditor of J. R. Abrams, surviving 
partner of the firm of J. R. & H. 8S. Abrams, against 8. J. 
Murphy & Co., the appellees. Caldwell having died, his ex- 
ecutors were made parties plaintiff in his stead. 

The appellees having answered, admitting only $28.50 in- 
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debtedness and denying possession or control of any prop- 
erty, Caldwell contested the answer, and by agreement the 
issue thus raised, was made up in the form of a complaint, 
containing, among other things, two special counts, in sub- 
stance, as follows: 

That on the 17th of March, 1868, the said 8. J. Murphy 
and other creditors of the late firm of J. R. & H. S. Abrams, 
met and entered into a written agreement, in substance as 
follows: That whereas, the creditors signing the agreement 
had submitted to them and had thoroughly examined the as- 
sets of said firm of J. Rh. & H.S. Abrams and its liabilities, 
and S. J. Murphy & Co. (representing also the claim of W. 
W. Allen & Co., the two together controlling about one hun- 
dred and ten thousand dollars of the indebtedness against 
said late firm, and J. R. Abrams as surviving partner), had 
proposed to pay fifty cents on the dollar of principal and in- 
terest up to April ist, 1868; and whereas, the creditors sign- 
ing it thought this was more than could be realized from any 
assignment, &c., they, therefore, covenanted with said S. J. 
Murphy & Co., to receive in discharge of their debts the 
proposition made by Murphy & Co., said proposition being 
submitted only on condition that all the creditors of said 
late firm and J. R. Abrams accept it by the 10th day of 
April following; that Abrams refused to consent to the ex- 
ecution of said instrument unless Murphy & Co. would agree 
to pay his debt to Caldwell in full, whereupon Murphy & Co. 
did. agree so to pay it, at the time of execution of said agree- 
ment to procure the assent of Abrams thereto ; that Abrams 
insisted that said Murphy & Co. should insert the same in 
the agreement, but said firm of Murphy & Co. fraudulently, 
and for the purpose of deceiving said J. R. Abrams, and pro- 
curing his assent to the agreement, omitted to insert or have 
inserted in the writing the said promise of the said S. J. 
Murphy & Co., to pay said debt in full, by means whereof 
they procured the execution of the instrument as it is, and 
are, thereféte, bound by their promise to pay said debt in 
full, and said Murphy & Co. are indebted to said Abrams for 
the amount of the debt. 

Another special count averred the facts above, and was in 
every respect like it, except referring to the agreement above 
set out, it alleges “that said Murphy & Company made said 
promise to Abrams to pay said debt in full, to procure the 
assent of said J. R. Abrams to the execution of said agree- 
ment, the consideration of which said agreement moving to 
said Murphy & Co., was that said J. R. Abrams, for himself 
and as surviving partner of J. Rh. & H. S. Abrams, should 
sell, convey, transfer, and deliver to said S. J. Murphy «& Co., 
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all the property, real and personal, and assets of said J. R. 
& H. 8. Abrams, and of said J. R. Abrams individually, 
which contract has been fully executed on the part of said 
J. R. Abrams. 

The garnishee demurred to these special counts, assign- 
ing as grounds: Ist, That the facts stated show no right in 
plaintiff to recover. 2d, That the promise therein set forth 
does not enure to the benefit of plaintiff’s testator. 3d, 
The promise relied on was a fraud on the other creditors, 
and no action can be maintained on it. 4th, The promise 
was void under statute of frauds. 5th, The fraud charged 
against the garnishees gives plaintiff no right of action. 

The court sustained the demurrer to these counts, and 
issue was joined on the allegations that plaintiff had prop- 
erty, or was indebted, &e. 

Plaintiff then introduced the agreement between the cred- 
itors of J. R. & H. S. Abrams, the substance of which is set 
forth in the special counts. After reading this agreement in 
evidence, “plaintiff offered to prove by oral evidence that 
Abrams, who was present at the execution of the same, and 
required as a condition precedent that S. J. Murphy & Co. 
should pay in full the debt of John C. Caldwell, and that S. 
J. Murphy, who represented S. J. Murphy & Co., did then 
agree to pay the debt in full, and Abrams then consented to 
the execution of the agreement.” Caldwell aftewards re- 
duced his debt to judgment against Abrams, and said judg- 
ment is the foundation of the garnishment proceeding in this 
case. Plaintiffs further offered “to prove by parol evidence 
that Abrams insisted that said promise to pay should be in- 
serted in, and made part and parcel of said agreement, and 
that Murphy said it was unnecessary to do that, that 8. J. 
Murphy & Co. would pay the debt in full, and that said 
promise to pay the debt was left out of the agreement at the 
instance and request of S. J. Murphy.” It was in evidence 
that in accordance with said agreement, Abrams executed to 
S. J. Murphy & Co. a deed, which, after reciting the above 
agreement, conveyed to them all the assets, real and _per- 
sonal, of the firm of J. R. & H. S. Abrams, and of J. R. 
Abrams, and S. J. Murphy & Co. agreed to assume the debts 
to other creditors, and discharge Abrams from all further 
liability. Plaintiff then offered “to prove by Abrams that 
he did not know at the time of the execution of the deed, 
and had no notice or intimation that Murphy & Co. would 
fail to comply with the promise of 8. J. Murphy, and he 
would have refused to enter into it but for said promise.” 

This oral evidence the court refused to admit, on the 
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ground that “it contradicted the two written instruments,” 
and plaintiff excepted. 

Plaintiffs then stated, that they “relied on the foregoing 
facts, offered to be proved as aforesaid, together with other 
facts which they expected to prove, to show fraud in the ex- 
ecution of said instrument, and that the garnishees, or S. J. 
Murphy, who represented them, intended at the time he pro- 
cured the execution of said instruments, in the manner 
above stated, to deceive and defraud Abrams, by procuring 
their execution, and then refuse to pay the Caldwell debt. 
The court then said that as fraud in the execution of said 
instruments would be insisted on, the evidence might be in- 
troduced, and the facts heretofore proposed to be proved, 
were proved, together with other facts tending to show that 
the execution of the instruments was fraudulently procured 
by S. J. Murphy, for the benefit of S. J. Murphy & Co. But 
there was also evidence tending to rebut the charge of fraud. 
The evidence also showed that the consideration of said in- 
struments moving to Murphy & Co. was that Abrams for 
himself, and as surviving partner of J. R. & H. 8S. Abrams, 
should convey and deliver all the assets of every description 
of Abrams individually, and of the firm, to them, and that 
Abrams had faithfully complied with his part of the agree- 
ments, without any knowledge that Murphy & Co. would re- 
fuse to pay the Caldwell debt. There was no evidence 
showing, or tending to show, that any creditor of Abrams or 
of the firm of J. R. & H.S. Abrams, had ever attacked in 
any legal proceeding the agreement or the deed to Murphy 
& Co., made in pursuance of it. But the evidence showed 
Caldwell was not present, and had no participation in any 
of the transactions between Abrams and Murphy «& Co. 

The court then charged the jury “that if they should be- 
lieve from the evidence that the garnishees, 8S. J. Murphy & 
Co., had procured the execution of said instrument and the 
conveyance, transfer and delivery of said property, by the 
said Abrams, to them, by covin, fraud and deceit, that that 
would not authorize them to find a verdict for the plaintifis, 
because said transaction between the said J. R. Abrams and 
the said 8. J. Murphy amounted in law to a general assign- 
ment for the benefit of all the creditors of said J. R. Abrams, 
and of the said J. R. & H.S. Abrams.” To this charge 
plaintiffs excepted. The court further charged the jury, 
“that even if they should find from the evidence that 8. J. 
Murphy «& Co. had obtained from Abrams by fraud, money 
or money and property, or either, before the service of the 
writs of garnishment to an amount greater or less than the 
g-sggeoe judgment against Abrams, that still they could 
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find no verdict for the plaintiffs.” Plaintiff reserved an ex- 
ception to this charge. 

After the rendition of judgment upon the verdict, counsel 
for the garnishees moved the court to allow them a reasona- 
ble fee for preparing their answers. Plaintiffs resisted said 
motion and objected to its allowance. But the court, against 
their objection, heard evidence on the motion, and allowed a 
fee of fifty dollars to be taxed as costs. A similar motion 
was made by the garnishee’s counsel for an allowance of a 
fee for conducting the defense, and against the objection and 
exception of plaintiffs, the court allowed an additional fee 
of one hundred and fifty dollars to be taxed as costs. The 
various rulings of the court to which exceptions were re- 
served, are now assigned as error. 


JupcE & Hoxtzciaw, and Watts & Warts, for appellants. 
Hervert & Bue, contra. 


BRICKELL, C. J.—A garnishment is a legal proceeding, 
assimilated to an attachment, intended to reach debts, or 
other choses in action, the property of a debtor, not capable 
of seizure by execution or attachment, or to compel the dis- 
covery of effects, capable of seizure, in the possesion of a third 
person. Fraud not intervening, it operates only on the le- 
gal rights of the defendant in attachment, or judgment— 
such rights as he could enforce by action at law in his own 
name. If it is a demand due or owing the defendant, which 
is sought io be subjected, it must be of a character on which 
he could maintain an action of debt, or of indebitatus assump- 
sit—l1 Brick. Dig. 175, $$ 313-314. If it is property in the 
possession of the garnishee, which is sought to be subjected, 
it must be such as is subject to levy and sale, under an ex- 
ecution.—Ib. § 315. 

Conforming to the current of American authorities, the 
decisions of this court have firmly established the doctrine, 
that if one person makes a promise to another for the bene- 
fit of a third, such third person may maintain an action upon 
the promise, though the consideration does not move from 
him.— Huckabee v. May, 14 Ala. 263; Mason v. Hall, 30 Ala. 
599. It is generally true, that an entire stranger to the con- 
sideration, one who has taken no trouble or charge on him- 
self, and has conferred no benefit upon the promissor, can- 
not maintain an action in his own name upon the promise. 
There is a want of privity between him and the promissor. 
But in the case suggested, the law, operating on the act of 
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the parties, creates the wes fe establishes the privity and im- 
plies the promise and obligation on which the action is 
founded.— Brewer v. Dyer, 7 Cush. 339; 2 Greenl. Ev. § 108. 
If he, for whose benefit the promise is made, elects not to 
accept it—if it is made to extinguish a debt, or a liability of 
the promissee, and the person to whom it is due prefers to 
retain such debt or liability and pursue his remedies theron, 
the promissee can maintain an action on the promise. The 
election of the person for whose benefit the promise is made, 
is exercised, when he resorts to and enforces his remedies 
against the promissee, with full knowledge of the promise.— 
Bohannan v. Pope, 42 Maine, 93; Brewer v. Dyer, supra, 2 
Greenl. Evy. § 109; Metcalf on Contracts, 211. 

It is certainly true that a creditor, by garnishment, can 
reach only debts or demands, recoverable by his debtor. 
He cannot convert the remedy into a means of enforcing any 
cause of action, vesting in him only, or any contract or 
promise on which the law authorizes him to maintain an 
action in his own name.— Thompson v. Wallace, 3 Ala. 132. 
The debt or demand recoverable by this process, must be 
due to the debtor, and one on which the debtor could main- 
tain debt, or indebitatus assumpsit. In this case, however, 
the promise of the garnishees, if made as supposed in the 
pleadings, though originally capable of acceptance by the 
garnishing creditor, and if accepted, of enforcement by an 
action in his own name, had not been accepted. The credi- 
tor, with full knowledge of the promise, pursued his legal 
remedies against Abrams the debtor, reduced his debt to 
judgment, and then resorted to the process of garnishment 
against the promissors as his debtors. Assuming the prom- 
ise to have been made, and not void because of fraud, or a 
want of consideration, being a simple verbal contract, 
Abrams could have enforced its recovery by an action of in- 
debtitatus assumpsit. This being true, the garnishing credi- 
vse could by garnishment subject it to the payment of his 

ebt. 

This brings us to the inquiry as to the validity of the 
promise. The sufficiency of the consideration, on which it 
is based, cannot be doubted. A consideration is sufiicient 
if it arises from any act of the plaintiff, from which the de- 
fendant, or a stranger, derives any benefit, however small, if 
such act is performed by the plaintiff, with the assent, ex- 
press or implied, of the defendant; or by reason of any 
damage, or any suspension or forbearance of the plaintift’s 
rights at law or in equity. In Hind v. Holdship, 2 Watts, 
104, a promise by the defendant, made to a debtor, to pay 
eee debts owing by him, in consideration of his mak- 
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ing an assignment for the benefit of his creditors, was held a 
valid promise, supported by a valuable consideration, enti- 
tling those for whose benefit the promise was made, to re- 
cover to the full extent of their debts, and not merely what 
they could have received if parties to the assignment. In 
Hatton v. Jordan, 29 Ala. 266, the plaintiff and defendant 
were sureties and endorsers for an insolvent debtor, who was 
about making an assignment for the benefit of creditors, and 
who refused to make anv assignment of which the plaintiff 
did not approve, and which did not place him in the prefer- 
red class of creditors; in consideration that the plaintiff 
would consent to be postponed, and that the debtor would 
make an assignment preferring him, he promised to pay the 
plaintiff a specified sum. The assignment was made, and it 
was held, the promise was supported by a sufficient consid- 
eration, not violative of public policy, and not a fraud on 
other creditors. The court was referred to the authorities 
which have settled the principle, that when an insolvent, or 
embarrassed debtor, is entering into a composition with his 
creditors, any private agreement between such debtor and one of 
the creditors who professes to join in the general arrangement, 
that the former, or a third party for him, shall pay a further 
sum of money, or give a better or further security than such 
as is provided for other creditors, is void as a fraud on them. 
Admitting the principle, the court distinguished the case 
from cases falling within it. The distinguishing fact was, 
that the debtor was not a party to the agreement; no ben- 
efit accrued to him from it, and there was no dependency of 
the acts of the several creditors upon each other. The prin- 
ciple itself applies only as to creditors who are parties to the 
composition. The true ground on which it rests is that each 
creditor is induced into the composition on the supposition 
that all are to share and suffer in equal proportion—that 
there is to be an equality of loss and benefit. It has no ap- 
plication when each creditor acts for himself, and it may be 
in opposition to every other creditor.— Clarke v. Wlate, 13 
Peters, 200. In this case the creditor for whose benefit this 
promise was made, was not a party to the arrangement which 
is treated as a composition, never consented to take under it 
nor to discharge the debtor on its terms. He did not'act in 
concert with those who were parties to it, nor influence their 
action either directly or indirectly. He preferred to, and 
did retain his debt as a demand against the debtor, with 
whom the garnishees were dealing. The authorities to 
which reference has been made would have supported an 
action by him against the promissor, founded on the promise, 
if he had elected to pursue it. Not electing his remedy 
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against the promissors, the debt remains a substituting de- 
mand against the promisees, not barred or discharged by the 
arrangement which was made. 

The contract relied on is not strictly a composition. It 
is a sale and transfer by the debtor of his property to a 
creditor, in consideration that the creditor will release him 
from liability, and will pay one-half of all his debts, but one, 
and pay that one in full. It was not an agreement between 
the debtor and all his creditors. The proposition to his 
creditors did not proceed from him, but from the garnishees, 
who proposed to become the alienees and transferrees of 
his property. He was not a party to it, nor to its acceptance 
by the creditors who did accept it. There was no agree- 
ment made or contemplated between the debtor and _ his 
creditors—the agreement made and contemplated was be- 
tween him and the garnishees, and was a sale and transfer. 
The rule on which reliance is placed by the garnishees, is 
limited in its application to a composition or arrangement, 
made by a debtor with his creditors, and to secret agree- 
ments between him and one or more of such creditors, 
whereby a larger benefit is secured, or promised to such 
creditors, than is given to others.——2 Chit. on Con. 1050; 
1 Story on Con. § 526. The agreement or promise now sought 
to be enforced, was a part of a contract of bargain and 
sale, by the debtor to one creditor, he not having entered 
into any composition or arrangement with his aliens, but 
whatever arrangement there was with them, being made by 
his vendee or transferree. The promise sought to be en- 
forced, is not made by him, but to him. That promise does 
not secure to him any benefit, which could prejudice his 
creditors ; nor does it deprive the creditors who entered into 
the arrangement of any benefit for which they contracted. 
It is nothing more, under the facts as disclosed in the record, 
than a promise by a vendor to pay a debt of the vendee, in 
part satisfaction of the price of the property sold. The 
creditor of the vendee not having acted on the promise and 
enforced it, the right of the vendee to its performance can- 
not be questioned. It cannot be said no damage resulted 
to the vendee from the non-performance of the promise, be- 
cause the property sold was all applied to the payment of 
other debts, and was not equal in value to such debts. The 
benefit to accrue to him from the arrangement, that for 
which he contracted, and sustained the detriment of parting 
with the title and possession of his property, was in part 
the full payment of this debt, so that he would be discharged 
therefrom, and the creditor to whom he supposed himself 


— peculiar obligations, satisfied. If he had entered into 
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a composition with his creditors, by which they agreed to 
release him, on a partial payment, and one creditor holding 
negotiable ae Fa or having held it, and representing himself 
as still its holder, accepted the composition, having trans- 
ferred, or subsequently transferring the paper, whereby the 
debtor was compelled subsequently to pay it in full, he could 
recover of the creditor to the full amount of such payment. 
It would be no answer for him that the debtor was under a 
legal and moral obligation to pay his debt in full, and that 
the subsequent payment was only a satisfaction of the obli: 
gation. Against the obligation, by his acceptance of the 
composition, he impliedly assumed to protect the debtor, and 
failing, he must answer for the loss sustained.—Hovwley v. 
Beverly, 6 Man. & Gran. 221, (41 Eng. Com. Law); Harlow 
v. Foster, 53 N. Y. (8 Sickels), 885. The promise here was 
part of the consideration of the bargain and sale, and trans- 
fer of property, real and personal. No question of the ade- 
quacy of the consideration can arise. It was a matter of 
mere volition with the vendor to fix the price, and with the 
vendee to pay it ornot. With this volition, in the absence 
of fraud, the law does not interfere, leaving each to judge 
and determine for himself as to the benefit to be derived or 
the detriment sustained. We hold, if the garnishees prom- 
ised the judgment debtor that they would pay the debt due 
the plaintiffs in the garnishment, and this promise formed a 
part of the consideration on which the debtor made the con- 
veyance and transfer to the garnishees, the promise is valid 
and supported by a suflicient consideration. The plaintiffs 
not having elected by suit to enforce this promise, but elect- 
ing to pursue the debtor on the original debt, the debtor 
.could maintain indebitatus assumpsit for a breach of the 
promise. As he could maintain that remedy for a breach of 
the promise, the demand is of the nature and character which 
may be reached by garnishment. 

Parol evidence of the promise does not offend the rule ex- 
cluding parol cotemporaneous evidence, to contradict or vary 
the terms of a valid instrument. It is only evidence of an 
additional consideration than that expressed in the deed, and 
not inconsistent with it. It does not vary the nature or le- 
gal effect of the deed, neither enlarges or diminishes its 
operation, nor changes the relation of the parties to it. It is 
said by Stone, J., in McGehee v. Rump, 37 Ala. 656, “the de- 
cided weight of the modern authorities, as our after citations 
will show, is that the consideration clause in a deed is open 
to the influence of parol proof, except for two purposes ; 
first, it is not permissible for a party to the deed to prove a 
different consideration, if such change vary the legal effect 
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of the instrument; and second, the grantor in a deed, who 
acknowledges the receipt of payment of the consideration, 
will not be allowed, by disproving that fact, to establish a 
resulting trust in himself.”— 7'homas v. Barker, 37 Ala. 392. 
In Hair v. Little, 28 Ala. 247, the deed purported to have 
been made on a valuable pecuniary consideration, in hand 
paid. A part only of the consideration was paid in money ; 
the balance was promised to be paid in discharge of debts 
due from the grantor. Parol evidence of the promise was 
decided to be admissible, as it did not vary the legal effect of 
the deed, and was not inconsistent with the consideration 
expressed, which was a valuable consideration.—LKckles 
Brown v. Carter, 26 Ala. 563; Johnson v. Boyles, ib. 576. Pa- 
rol evidence of the promise not varying or contradicting the 
deed was admissible. 

A conveyance entered into to hinder, delay and defraud 
the creditors of the grantor, is valid and operative between 
the parties to it. The grantor is estopped from setting up 
his fraud to defeat or avoid the conveyance. The principle 
that a garnishing creditor can avail himself only of the le- 
gal rights of his debtor against the garnishee, and that his 
recovery is limited to the recourse of the debtor, is subject 
to an exception when the garnishee has possession of the 
effects of the debtor under a fraudulent transfer. There, 
though the transfer is valid against the debtor and he can- 
not be heard to gainsay it, the creditor may in this proceed- 
ing, as well as in any other, assert its invalidity.—Richards 
v. Hazard, 1 Stew. & Port. 189; Hazard v. Franklin, 2 Ala. 
347; Price v. Masterson, 35 Ala. 483; Hall v. Heydon, 41 Ala. 
242; Drake on Attachment, § 458; Lamb v. Stone, 11 Pick. 
527. The fraud of which a creditor may avail himself when 
assailing a transfer, or conveyance by his debtor, is not a 
constructive fraud on the debtor, which he could assert as 
equitable ground of relief against the transfer or conveyance. 
Tt is an actual fraud directed against purchasers or creditors 
denounced by the statutes.—R. C. §$ 1861, 1865, 1866. The 
conveyance or transfer may not be intended to defraud cred- 
itors—it may have been founded on a valuable considera- 
tion, yet, subject to trusts, or uses, a diversion from which, 
though not inconsistent with the terms of the deed, would 
be a fraud on the grantor, against which a court of equity 
would relieve. A court of law would not take cognizance of 
such a fraud. The only fraud in a deed of which a court of 
law takes cognizance, as between the parties to it, relates to 
its execution.—Swi/t v. Fitzhugh, 9 Port. 89; Morris v. Har- 
vey, 4 Ala. 800; Thompson v. Drake, 32 Ala. 99. Then, the 
evidence would show the deed never had any binding force, 
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because never assented to by the grantor. Of such a fraud, 
doubtless an attachment creditor could take advantage, and 
this would be an actual, as distinguished from a constructive 
fraud. But of constructive frauds, such as may arise from a 
breach of the promises of the grantee—the diversion of the 
conveyance from the uses intended, or a violation’ of confi- 
dence reposed, the creditor could not avail himself. If the 
conveyance was not intended to hinder, delay or defraud the 
creditors of the grantor—if it was made in good faith, on a 
valuable consideration, and is not offensive to either § 1861 
or 1866 of the Code, the attaching creditor could not avoid 
it, because the grantee had induced the grantor into it by 
promises he did not keep, and did not intend to keep when 
he made them. If, then, the appellants, not proceeding 
against the appellees as the debtors of Abrams, because of 
the promise alleged to have been made him, to pay the debt 
due appellants, assail the transfer and conveyance as fraud- 
ulent, they must rely on fraud on creditors, or an actual 
fraud on the grantor, as we have defined them. 

We shall not extend this opinion by making an application 
of its principles to the various rulings of the circuit court. 
They were not consistent with the views we have expressed, 
and what we have already said will enable the court and 
parties in the further proceedings, to conform to these views. 
The cause appears to have been before this court at the 
January term, 1873, but we have not been able to obtain the 
opinion then pronounced. Hence, we cannot say how far we 
may have departed from or conformed to it. 

We have not been referred to, nor are we aware of any 
law, which authorized the circuit court to ascertain the 
reasonable compensation of the attorneys of the garnishees, 
and direct its taxation as costs recoverable from the appel- 
lants. At common law, no costs were due or recoverable 
either from the plaintiff or defendant. The statute with us 
prescribes the costs which-may be taxed, and is the limit of 
their recovery. The garnishees being the successful party, 
were entitled to recover of the prs “hovel the taxable costs 
of the suit, of which the attorney’s taxed fee, as prescribed 
bythe statute, is a part. But they were without right to re- 
cover the compensation they may be bound to pay their at- 
torneys. 

The judgment ‘must be reversed and the cause remanded. 


(17) 
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Ex parte Dowe. 
Mandamus. 


t. Inebriate’s estate; sections 2889-92 R. C. in relation to, construed.—An ins 
ebriate, removed by a court of chancery from the management of his estate, 
(under the provisions of the Revised Code, sections 2889-92), to prevent his 
wasting it, and thereby bringing his family to want, cannot thereafter create 
any debt which will constitute a charge against the estate, thus in the custody 
of the court. The court has no power, on petition of a creditor, to order a 
sale of real estate thus in its custody, and the statute confers no authority 
upon the trustees to sell for that purpose. 

2. Debt created by inebriate ; when may be allowed. —A debt contracted by the 
inebriace and his wife, after the appointment of a trustee, for the education of 
a son, suitable to his fortune and degree in life, may be allowed by the court, 
und ordered paid by the trustee out of the income; and when thus allowed, 
the amounts and times of payment should not be left to the discretion of the 
trustee, but the court, with the aid of the master, should ascertain the condi- 
tion of the estate, and the needs of the family, and then direct the times and 
modes of payment, so as to discharge the debt gradually out of the income, 
without unduly interfering with the maintenance of the tamily. 

3. - Same; when mandamus will lie.—If the trustee fail or refuse to pay, on 
application of the creditor, the court should ascertain the condition of the 
estate and the needs of the family. and direct payment accordingly, and on 
refusal to make such inquiry, will be compelled to do so by mandamus. 

4. Same; when rule nisi will be discharged.—The death of the inebriate, 
pending the proceedings on the motion for a mandamus, being brought to the 
knowledge of this court by the return and answer to the rule nisi, the rule will 
be discharged, leaving the creditor to pursue his legal remedy against the ad- 
ministrator of the estate ; and costs will not be allowed against the trustee, he 

not being a party to the motion. 


Application for a mandamus, or other appropriate writ, to 
the Hon. Hunrtosco Avustitt, chancellor of the southern 
chancery division, presiding in the chancery court at Mont- 
gomery. The material facts on which the application is 
based, are fully stated in the opinion of the court. 


D. 8S. Troy, for petitioner.—The chancellor having refused 
to take notice of, or to entertain the petition presented to 
him, the former decisions of this court show that mandamus 
is the proper remedy.—2 Brick. Dig. 239. The petition of 
Becker, the husband and owner of the property, to have the 
debt paid, and the decretal order of the court, that the debt 
should be paid out of the estate of Becker in the hands of 
the trustee, gave the creditor a jus in re, a right to be paid 
out of the trust funds. The petition of Dowe is to enforce 
this right, this jus in re, and to ask the court to determine 
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the time and manner of its enforcement, instead of leaving 
the creditor to the discretion of the trustee. The right of 
the creditor having been thus established by the petition of 
Becker and the decretal order, therefore, the creditor had the 
unquestionable right to proceed by petition as of course.— 
3 Daniels’ Chan. Pr. 1801, et seg. 


Henry C. SEMPLE, contra. 


MANNING, J.—Caroline Becker, by her next friend, filed 
her bill in the chancery court at Montgomery in December 
1868, against her husband Nicholas Becker—alleging that by 
reason of intemperance, he had become unfit for the man- 
agement of his estate—had a wife (complainant) and several 
minor children, who, from his conduct, were in danger of 
being brought to poverty and want, and had a considerable 
estate, chiefly in Montgomery—and praying that this estate 
be preserved from further waste, that a trustee be appointed 
by the court to take charge of and manage it, and for gen- 
eral relief. Whereupon the court appointed George H. Todd 
trustee to take charge of and manage the estate for the ben- 
efit of Becker, his wife and their children, according to sec- 
tion 2391 of the Revised Code, and caused an injunction to 
be issued restraining Becker from any interference there- 
with. 

In 1871 defendant Becker filed his petition in the cause, 
setting forth what had been done therein by the court; that 
the property of his estate was worth about $40,000, and the 
annual income thereof amounted to about $4,000, and that 
the allowance of $75 a month, made to him under a previous 
order, was insufficient; whereupon he asked that it might 
be increased to the sum of $100.a month, which was accord- 
ingly done. , He also, in the same petition, set forth that in 
October, 1869, he and his wife having agreed that their son, 
Nicholas Edward Becker, then nearly fifteen years old, ought 
to be taken to Germany to be educated, together borrowed 
of one C. Lineham $1,000, and executed to him their prom- 
issory note therefor; with which money he, going with his 
son, took him to Germany, paid the traveling expenses of 
both, and left the residue with a brother of petitioner there, 
to be expended in the education of the son; and petitioner 

rays that the trustee, Todd, be required, out of the estate 
in his hands as trustee, to pay that note. The chancellor 
ordered that the trustee pay the same, as from time to time 
he should be able, out of the income of the property, with- 
out interfering with the allowance made to Becker, or the 
proper support of his wife and children, or the education of 
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his children. The note was to be discharged out of the sur- 
plus. This order, and all other orders of the court upon this 
petition, were made after the answer of Todd, the trustee, 
was filed, in which he showed, amongst other things, that 


’ the income of the trust estate in his hands, amounted, after 


payment of taxes, repairs and premiums for insurance, to 
about $3,000 a year. 

The present petitioner, Michael Dowe, is now the owner 
of the promissory note executed to Lineham, and was origi- 
nally a lender of a portion of the money for which it was 
given. In his petition, after setting this forth, and the pre- 
vious petition of Becker, and the decree thereupon, he 
alleges that certain payments were made in compliance with 
the order of the chancellor, toward payment of the note, to- 
wit, about $608, in the course of the year 1872, and $20 in 
1873, but nothing since. And he prays the chancellor to re- 
quire the trustee to pay the balance of the note, and if neces- 
sary for that purpose, to sell a portion of the property, in 
order to heale him to do so. And the chancellor having re- 
fused to make any other order to that end, than the one pre- 
viously made, and having dismissed the petition, application 
is now made to this court for a mandamus or some other 
process to require the chancellor to compel the trustee to 
pay the note. This is the only matter now before us. 

The sections of the Revised Code under which Mrs. Caro- 
line Becker instituted the proceedings begun by her bill, are 
2389 to 2392 inclusive. They authorize the chancellor—the 
allegations of the wife’s bill being established—to deprive 
the husband of all further control over his estate, and pro- 
vide for its safe keeping by the appointment of a trustee. 

“The trustee must superintend the affairs of the estate, 
and from the avails thereof provide for the support of the 
husband, wife and children, and for the education of the lat- 
ter ; making annual returns thereof to the chancellor,” and 

“Pending the suit the chancellor must by injunction, or 
otherwise, secure the estate against further waste; but no 
decree affects the rights of creditors acquired previous to the 
institution of the suit.” 

This is a new and very important jurisdiction granted to 
the chancery courts. The provisions of the Code on the 
subject are brief and meagre, and there have been no decis- 
ions of this court in exposition of them. 

For the present it is sufficient to say that it is ciear from 
the terms of the statute, that when by reason of intemper- 
ance, a man who has a family and estate, is found to be un- 
fit, by reason of intemperance, to manage his estate, and it 
is in danger, from his improvidence, of being wasted and his 
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family in danger of being thereby brought to poverty and 
want, and in consequence thereof, a chancery court, in pur- 
suance of law, takes charge of his property, deprives him of 
all control over it, and appoints a trustee to manage it under 
the direction of the court, the law intends, further, that it 
shall not be in the power of the displaced owner to create 
any debt which shall be a charge against the estate, so in 
the custody of the court, and under the management of a 
trustee appointed by and responsible to it. The whole ob- 
ject of the enactment would be defeated if such charges 
could be created. 

But, the property is still to be administered for the benefit 
of the husband, wife and children; and the important duty, 
of seeing to it that this is done faithfully, economically and 
with a due regard to the condition and fortune of the family, 
is devolved on the court of chancery ; to which the trustee is 
required by statute to make annual returns or reports of his 
management. 

The estate of this inebriate consists chiefly of rent-pro- 
ducing real property. This the trustee has no power to sell. 
No authority is conferred on the court by these enactments, 
upon the petition of a creditor, to cause a sale of any of 
his real property taken by virtue thereof under its charge. 
And in the analogous jurisdiction of the Lord Chancellor in 
England of the estates of lunatics, before the Stat. of 43 
Geo. 3, ¢. 75, enacted for the remedy thereof, Lord Eldon 
distinctly disclaimed the power to require a purchaser to 
take such a title as could be transferred by any decree he 
could make upon the petition of a creditor of a lunatic.— Ex 
parte Dikes, 8 Ves. 79. 

The just expenses created in carrying out the policy of the 
statute, the preservation of the estate, support of the hus- 
band, wife and children, and education of the latter, should 
be discharged, if possible, out of the income. 

In reference to the present claim, the petition for the pay- 
ment of it was originally filed by Mr. Becker himself, and 
the chancellor ordered it to be paid without objection, appa- 
rently, from any person, out of the income after providing 
for the family. The subject matter had thus been brought 
before the court, and it had taken cognizance of it. The 
present petitioner, the creditor, calls the attention of the 
court to its own previous action thereupon, and asks that 
the court compel the trustee, who, during the first year after 
the order was made, paid over $600, and soon after discon- 
tinued ull payments, to discharge the residue of the debt. 
There is no denial of its correctness. It was contracted by 
the husband and wife jointly, for the laudable purpose of . 
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educating their oldest son. It does not appear, in view of 
the value of the estate, to have been an improvident expendi- 
ture. And it seems to us that provision ought to be made for 
the gradual payment of it, out of the income of the estate. 
This may, it is true, make it necessary to reduce the allow- 
ances for the benefit of the family; but, they ought to be 
willing to live more economically in order to enable payment 
to be made of a meritorious debt. 

The chancellor seems to have left this duty to be dis- 
charged or not, at the option or according to the judgment 
of the trustee. In our opinion he ought to ascertain, with 
the aid of the master, and determine how much yearly, or 
quarterly, or monthly—according as the collections of rent 
may be made—shall be paid, or what proportion of the in- 
come shall be so paid, by the trustee toward the extinguish- 
ment of the debt, and order such payment to be made, and 
due credits entered and vouchers taken therefor. 

It will, therefore, be ordered that a writ of mandamus to 
this effect be issued to the chancellor, unless on or before 
the third Monday of June next, he show cause to this court 
why said writ shall not be issued. 


On the chancellor’s return and answer to writ of mandamus 
nisi, the following opinion was delivered by— 


MANNING, J.—By the return and answer of the Hon. 
Huriosco Austill, chancellor, to the order for a mandamus 
nisi in this cause, it appears that Nicholas Becker, the in- 
ebriate whose estate was for the preservation and manage- 
ment of it, placed in the control of George H. Todd, trustee, 
under the superintendence of the chancery court in Mont- 
gomery, according to the statute on the subject, departed 
this life before the return day of said writ, or the chancellor 
could comply with the precept thereof. Upon the happen- 
ing of this event, the authority and powers of the trustee 
ceased. Nothing remained for him to do but to settle up 
his administration of the trust in the chancery court, with 
the representatives of the deceased, and to turn over to them 
the funds or property in his possession. 

The administration of the estate, if the deceased died in- 
testate, passes, of course, to administrators appointed by the 
court of probate, whose duty it will be in due time to pay 
the debts, and that to petitioner as one of them, if the assets 
be sufficient to discharge them all—and if not, to make par- 
tial payment pro rata of all debts not preferred. The peti- 
tioner, Michael Dowe, has no such lien on the funds or 


* property in the hands of the trustee, as entitles him to pri- 
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ority of payment over other creditors of deceased, or to a 
continuance of the trusteeship of Todd for the making of 
such payment. Nor can petitioner be regarded as now a 
necessary or proper party to the settlement of the trust. 

The death of Becker abates the proceedings on this mo- 
tion; and, under the circumstances, costs are not awarded 
against any one. ‘Todd, the trustee, not being a party, we 
cannot award them against him, as we otherwise should be 
inclined to do. [On the subject of costs in mandamus cases, 
see High’s Extraordinary Remedies, $§ 518; Ex parte Gar- 
land, 42 Ala. 559. ] 

The rule for a mandamus is discharged. 


Furhman wv. Mayor, &c., of Hunts- 
ville. 


Action to Recover Fine for Breach of Municipal Ordinance, 


1. Municipal ordinances ; proceedings for recovery of penalty; quasi penal.— 
Proceedings for the recovery of fines for breaches of ordinances passed by 
municipal corporation for the preservation of peace, &c., within their limits, 
are quasi criminal in their nature, and governed by stricter rules of investiga- 
tion than applicable to purely civil actions. 

2. Remark by presiding judge; what erroneous.—A remark by the presiding 
judge on the trial of such a case, that the proceeding was ‘‘a civil suit, but if 
the jury considered the evidence they would find it decidedly criminal ;” if 
excepted to and not withdrawn, is a reversible error. 

3. Municipal ordinances ; not judicially noticed.—State courts will not take 
judicial notice of the by-laws or ordinances of municipal corporations. 

Appa from Circuit Court of Madison, 

Tried before Hon. Louis Wyrtu. 

Appellant Furhman, for violating an ordinance of the city 
of Huntsville by committing an assault and battery, Novem- 
ber 4th, 1873, was fined twenty-five do'lars by the mayor. 
Furhman then appealed to the circuit court. During the 
progress of the trial, defendant’s counsel, in his address to 
the jury, had argued that the action was “at least quasi 
criminal, and that therefore the proof should sustain the alle- 
gations of the complaint more strictly than in ordinary 
cases; whereupon, the judge interrupted counsel, stating 
that “this was a civil suit, but if the jury considered the 
evidence they would find the case decidedly criminal.” 

The defendant’s counsel objected to the remark as tending 
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to prejudice the defendant, and reserved an exception to it, 
but the remark was withdrawn. 

In the complaint filed by the city in the circuit court the 
assault and battery was alleged to have been committed on 
the 4th day of November, 1873, while the evidence showed 
that it was committed in the fall of 1872. 

The court charged the jury that this was a civil action of 
debt; that there was no material variance between the alle- 
gations and proof, which they should consider, and that if 
the defendant had desired to avail himself of the statute of 
limitations, he should have pleaded it. An exception was 
reserved to this charge, and it, together with the other mat- 
ters excepted to, are now assigned for error. 


BerrnE, Humes & Gorpon, for appellant.—The proceed- 
ing was quasi penal, and the charge given by the court was 
therefore erroneous.—36 Ala. 252; 23 Ala. 722. The remark 
of the judge was error.—28 Ala. 236; 41 Ala. 280. 


IrvInE WHITE, contra, contended that the evidence showed 
that the proper judgment was rendered, and as it was a clear 
case that error alleged could not have injured appellant, the 
judgment should not be reversed. 


MANNING, J.—The municipal authorities of Huntsville 
compose a government, local and subordinate it is true, but 
having authority to enact laws to prevent crimes and 

reaches of the peace within the limits of its jurisdiction, 
and the power to inquire into alleged violations of such laws, 
and inflict punishment therefor. Whenever such judicial 
“proceedings are instituted, they imply the commission of a 
crime, and their end is the punishment of that crime.”— 
Brown v. Mayor, dc. of Mobile, 23 Ala. 724. 

The same in effect is declared in Withers v. The State, ex 
rel. Posey, 36 Ala. 262. And in it the court further say: “A 
trial before the mayor for a breach of city ordinances, may 
often involve much more serious consequences to the accused 
than a prosecution by indictment in the circuit court.”— 

. 264-5. 

Te therefore follows that the stricter rules applicable in the 
investigation of criminal causes, should be observed in pro- 
ceedings to punish for offenses against city ordinances, rather 
than those by which civil causes are decided. And the 
charge of the court in conflict with this proposition was erro- 
neous. 

The remark of the circuit judge, when interrupting the 
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argument of appellant's counsel to the jury, that “this 
was a civil suit, but that if the jury considered the evidence 
detailed before them, they would find the case decidedly 
criminal,” is obnoxious to the objections explained by this 
court in Hair v. Little, 28 Ala. 248-9. “It is of the highest 
importance in the administration of justice, that the court 
should not invade the province of the jury; should give 
them no intimation of its opinion upon the facts,” &e. “We 
cannot shut our eyes to the fact, that juries. . . . watch 
with anxiety to gather from the court some intimation as to 
what the judge thinks should be their finding,” «e. 

We have no idea that in this instance it was the purpose 
of the judge below to influence the jury. The remark seems 
to have been uttered upon the impulse of the moment, as a 
response arising in his own mind to the argument of coun- 
sel, and to have been inadvertently expressed, without a due 
appreciation of the effect such an observation from so high a 
source might have upon the jury. But it was an error when 
objection was made and an exception taken, not to do what 
the court could to prevent such an effect. 

The bill of exceptions recites that it contains all the evi- 
dence that was given in the cause. It contains none, how- 
ever, of the existence of the municipal ordinance which is 
alleged to have been violated. The State courts cannot take 
judicial notice of such enactments, and the evidence was, 
therefore, insufficient to sustain the charge. But no assign- 
ment of error having been predicated on this, we need not 
notice it further. 

For the errors above mentioned the judgment is reversed 
and the cause remanded. 


Comer v. Thompson, Adm’r. 


Action for Failure to comply with Award. 


1. Award, when inoperative.—A claimed rent of B, who claimed credit for 
buildings erected on premises, and being unable to agree they submitted the 
matter to arbitration. An award was made that B should pay A specified 
amount of rent in cotton, and that A should pav B the amount expended in 
erecting the buildings. The award did not find what buildings were erected 
or the costs thereof, and left it to the parties to settle, with the understanding 
that ‘‘A was to pay what was right.” Held: 

The award was so one-sided, incomplete, and wholly inoperative as to one 
of the mutual demands, that no action could be maintained on it. 
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Same; what necessary to maintenance of action on.—Where the award requires 
performance of a duty on each side simultaneously, one party cannot main- 
tain an actior on it against the other, without proving that he had performed, 
or had offered and was willing to perform on his part. 

3. Account; anount of ; when may be proved without itemizing.—A party who 
gave the plaintiff an itemized statement of an account, is entitled to prove the 
amount of it, without specifying the items, on showing that he had no other 
copy or memorandum of the contents, and that plaintiff, after being duly 
served with subpaena duces tecum, failed to produce the account or give a copy 


of it. 


AppraL from City Court of Eufaula. 
Tried before Hon. E. M. Keits. 
The opinions states the case. 


G. L. Comer, for appellant. 
Woop, Roqguemore & Cocuray, contra. 


MANNING, J.—The complaint in this cause claims dam- 
ages of defendant below (appellant here) for failing and re- 
fusing to deliver to plaintiff twenty-five bales of cotton, which 
(it is alleged) were awarded to him as administrator of the 
estate of Martha J. Cate, by two persons as arbitrators, mu- 
tually appointed by plaintiff and defendant to settle a con- 
troversy existing between them. 

The bill of exceptions sets forth that the complaint was 
demurred to for various reasons specified in the bill of ex- 
ceptions, where they ought not to be; but no demurrer or 
causes therefor appear, when, if filed at all, they ought to be 
in the record outside of the bill of exceptions. As it is not 
necessary, however, that we should pass any judgment on 
the matter set out as a demurrer, we shall not pause to con- 
sider that part of the case. 

The evidence shows that the difference which it was pro- 
posed that the arbitrators should settle by their award, was 
on one side, how many bales of cotton should be delivered 
by defendant as rent for a plantation, and on the other side 
how much money should be paid by plaintiff, or allowed by 
him in abatement of the rent for a gin-house, negro-house, 
&c., put on the plantation by defendant under an agreement 
that he should be paid therefor. 

The submission to arbitration was not in writing, nor was 
the award; and the latter seems to have been made in the 
absence of defendant and to have been afterwards orally 
communicated to him. The arbitrators decided that de- 
fendant should deliver twenty-five bales of cotton for the 
rent to plaintiff, and that plaintiff should pay to defendant 
whatever money he had paid out in having said building and 

VoL, Liv. 
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repairing done. No sum was specified by the arbitrators or 
ascertained by them as the amount to be so paid by the 
plaintiff to defendant. They testified that it was their un- 
derstanding that the award was to be performed on both 
sides at once; and on cross examination they testified that 
“they did not find the amount due by plaintiff to defendant 
for the work done by, and money paid out by defendant for 
building said houses and repairing said gin-house and screw 
on said rented plantation, but left that to be settled by plain- 
tiff and defendant, with the understanding that plaintiff was 
to pay defendant what was right.” 

Not long afterwards defendant delivered to plaintiff twenty- 
one bales of cotton, but declined to turn out any more for 
him, unless plaintiff would pay what was due to him. Plain- 
tiff asked defendant for his account of this, which. was 
handed to him; but he objecting to one item in it, there was 
a disagreement, which defendant proposed should be termi- 
nated, either by plaintiff’s paying the amount and receiving 
four more bales of cotton, or by allowing defendant to retain 
these four bales in payment of the account. Plaintiff still 
insisting that the account was wrong, asked defendant to 
write his receipt for it, which the latter did, and he deliv- 
ered the account receipted to plaintiff, who took it and the 
twenty-one bales of cotton, and without returning either the 
account or the cotton, some months afterwards brought this 
suit. 

On the trial, after proving the issue of a subpena duces 


tecum and service of it on plaintiff, in order to make him pro- 


duce this account receipted, or a copy of it, and that he, de- 
fendant, had no copy and no memorandum of the contents, 
defendant offered to prove the amount of the account with- 
out specifying the items; but this being objected to, the 
court refused to permit the testimony to be given; to which 
defendant excepted. Evidence of the price of cotton was 
given. 

Upon this evidence the court, upon the request of plain- 
tiff, charged the jury—that “if they believed the evidence, 
they must find for the plaintiff, and must assess his damages 
at the price of the four bales of cotton at the time the award 
was made, with interest thereon to date ;” to which charge 
defendant excepted. 

Charges in writing were asked by the defendant to the 
effect that plaintiff must have performed, or offered to per- 
form, his part of the award, before he could recover in his 
action; and that if the jury believe that all the matters sub- 
mitted to the arbitrators for arbitration were not determined 
by their award, plaintiff was not entitled to recover; which 
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charges were severally refused, and exception taken to the 
refusal of each, separately. 

The submission in this cause was of matters in dispute, 
each party claiming that the other owed a duty to him; and 
the award should have determined definitively all the matters 
submitted. It expressly recognized that there were mutual 
obligations, and decided what should be done to discharge 
the obligation on one side—how many bales of cotton de- 
fendant should deliver to plaintiff for the rent of the place— 
but not how much money should be paid by the plaintiff to 
discharge his obligation to compensate for the improvements 
made by defendants. This the arbitrators left “to be settled 
by plaintiff and defendant, with the understanding that 
plaintiff was to pay defendant what was right.” Such an 
award, so one-sided, incomplete, and in respect to one of the 
matters which was to have been determined, wholly inopera- 
tive, cannot be sustained. The very consideration which in- 
duced defendant to agree to the arbitration, was to obtain an 
award that should settle what was due from plaintiff to him, 
as well as what was due from him to plaintiff, and the award 
not doing this, plaintiff cannot maintain an action on it 
against defendant. 

It is also well settled, thatif an award, duly made, requires 
the a of a duty on each side simultaneously, one 
of the parties cannot maintain an action against the other 
without proof that he had performed, or had offered and 
was willing to perform, the duty thereby imposed on him. 
Much less could he recover when the proof showed that his 
adversary was willing and had offered to do what the award 
required of him, if the plaintiff would do likewise, and the 
latter refused. 

The court below erred in the charge it gave, and in its re- 
fusal to give the charges above mentioned asked by defend- 
ant; and also in its refusal to permit defendant to prove the 
amount of his claim against plaintiff, as proposed by the 
former. 

The judgment is reversed and cause remanded. 

VoL. Liv. 
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Conoly v. Gayle et al. 
Bill in Equity for Injunction, ce. 


Statutory separate estate of wife; what right surviving husband takes in.—Under 
the provisions of section 2379 of the Revised Code, on the death of the wife 
intestate, the surviving husband takes absolutely, for his own use, for life, the 
rents and profits of realty which was of the wife’s statutory estate, freed from 
any trust; and upon bankruptcy, bis interest, amounting to a life estate, 
passes to his assignee. 


AppEAL from Chancery Court of Dallas. 

Heard before CuarLes TURNER. 

The appellees filed this bill against Conoly, Reese D. 
Gayle, and one Randle, the case being thus: In December, 
1871, Mary L. Gayle, wife of Reese D. Gayle, died intestate, 
while possessed of a statutory separate estate consisting of 
lands, leaving her husband, said Reese, and several children, 
the appellees, surviving her. Before her death, her husband, 
as statutory trustee, had leased the lands for a term of years 
to one Randle, who gave a note therefor, payable to said 
Reese. After the death of his wife, said Reese D. Gayle was 
duly adjudicated a bankrupt on his own petition, and his 
assignee sold and conveyed to appellant Conoly said Reese’s 
interest in the lands. The term of Randle’s lease not havy- 
ing expired, Conoly was about to collect the rents from him, 
when appellees, who are children of Mrs. Gayle, filed their 
bill to enjoin Conoly from attempting to collect the rents or 
from setting up any claim thereto; praying for a receiver 
to collect the rents; that a guardian be appointed 
for the minor appellees, to provide for their maintenance 
and support out of said moneys until they arrived at age ; and 
that said Reese be required to turn over the note for rent to 
said receiver, and be enjoined from interfering or collecting 
any of said rents. 

The chancellor granted the relief prayed, and hence this 
appeal. 


Perrus, Dawson & Tit1May, for appellant. 


Moraan, Lapstey & NELSON, contra. 


STONE, J.—The record in the present case raises the 
single inquiry: What interest does the surviving husband 
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take in the lands which were the statutory separate estate of 
his deceased intestate wife? This depends on the con- 
struction of section 2379 of the Revised Code, which reads 
as follows : 

“Tf a married woman having a separate estate die intes- 
tate, leaving a husband living, he is entitled to one-half of 
the personalty of such separate estate absolutely, and to the 
use of the realty during his life, unless he has been divested 
of all control over it by the decree of a court of chancery, 
as hereinafter provided.” 

It is contended for appellees, and was so ruled by the 
chancellor, that whatever interest the husband takes in the 
land under this section, he holds in trust, and it is not liable 
for his debts. 

It will be observed that the same word, “entitled,” in this 
section, applies to the interest the husband takes in the per- 
sonalty and in the realty. In the quantum of interest he 
takes the phraseology varies. He is entitled to one-half of 
the personalty absolutely, but is entitled to only the use ot the 
realty during life. 

The word ent:tle is a strong one. It means, in this con- 
nection, to give a claim, or right to. In the case of Marshall 
v. Crow, 29 Ala. 280, we held that under the section of the 
Code we are construing, the surviving husband of an intes- 
tate wife “takes as distributee in all the transmissible estate 
of which the wife died the owner, whether in possession or 
not.” 

In the case of Jasper & Maclin v. Howard, trustee, the 
language of the will was: “I lend to my daughter,” &e., for 
certain specified purposes, cer tain property, “during “her 
natural life, and fifter death,” to others. It was held that 
the word lend gave a life estate to the daughter, subject to 
the trusts therein declared.—12 Ala. 652. 

In the case of Machen v. Machen, 15 Ala. 373, the language 
of the will was: “I leave to Jane Machen two negroes, 
Tamer and Prince, during her life, then to her bodily heirs. 
If there should be no heirs, for said negroes and increase 
to go back to the heirs.” It was held that the heirs did not 
take as purchasers, but that Jane Machen took an absolute 
title. See, also, case between same parties, 28 Ala. 374. 

We think the words, entitled to the use, found in the statute, 
were intended to give to the surviving husband the rents and 
profits of the wife's realty during his life. We find no words 
in the statute which authorize us to engraft a trust on such 
use, or to hold that it is but a continuation of the trust which 
existed during coverture. It has been repeatedly held by 
this court that the trust-character of the wife’s statutory 
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estate is determined by the death of either husband or wife.— 
Hays v. Cockrell, 41 ie 75; Andrews v. Huckabee, 30 Ala. 143. 

We have, then, the case of a beneficial interest in the 
bankrupt, amounting to a life estate. This, on every prin- 
ciple of good morals, was liable to his debts, and passed to 
his assignee in bankruptey.—Rugely v. Robinson, 10 Ala. 738. 

It results from the principles above declared, that there 

_ is no equity in the bill of complainants. 

The decree of the chancellor is reversed and the cause re- 

manded. 


Johnson v. Martin. 
Action on Foreign Judgment. 


i. Judgment; who can not maintain action on, in own name.—A judgment is 
not such a ‘contract, express or implied, for the payment of money,” within 
the meaning of section 2523 of the Revised Code, as entitles the assignee to 
maintain an action thereon in his own name. 

2; Amendment, right of.—Under our statutes there is no limit to the right 
of amendment, except that the plaintiff must not depart entirely from the pro- 
cess, or substitute an entirely new cause of action, or make an entire change 
of parties. 

3. Same; what within the rule.—Where the complaint discloses the name of 
the plaintiff in the judgment, upon which the transferee brought suit in his 
own name, an amendment converting the action into a suit by the plaintiff in 
the judgment, for the use of the transferee, does not violate this rule. 

4, Direct charge upon evidence s when proper.—Where the facts are clear and 
undisputed, the court, on the request of either party, may charge upon them 
directly without hypothesis. A party seeking to revise a general affirmative 
charge, must either show that the evidence was conflicting, and the charge an 
invasion of the province of the jury, or set out all the evidence, to enable the 
appellate court to determine whether the charge was authorized. 

5. Charge; when will be given —Where the defense set up was that the cause 
of action was barred by the statute of Georgia, where the cause of action 
occurred, while the defendant resided there, a charge given at plaintiff's re- 
quest, that he is entitled to recover, will be upheld, although a Georgia statute 
prescribing a bar was given in evidence ; it not appearing when the statute 
was enacted, and there being nothing to show that it was not passed after the 
defendant’s removal from the State, or even after the commeacement of the 
suit. Every legitimate presumption, not forbidden by the record, must be in- 
dulged to uphold the judgment of the primary court. 


Appeal from Cireuit Court of Henry. 

Tried before Hon. J. McCates WIzeEy. 

This was an action by the appellee, in his own name, on a 
judgment rendered in Georgia against the appellant, in favor 
of Hall, Moses & Co., which the latter had assigned to ap- 
pellee for value. 

A demurrer being sustained, because the plaintiff did not 
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have the legal title to the judgment sued on, plaintiff asked 
and obtained, against the objection and exception of appel- 
lant, leave to amend, by adding the names of Hall, Moses & 
Co., for the use of appellee. Appellant then pleaded the 
statute of limitations of Georgia, as a bar to the action, and 
upon this issue the case was tried. 

Appellee introduced a transcript of the judgment from the 
superior court of Stewart county, Georgia. 

The introduction of the transcript was objected to, on the 
ground that it was not authenticated, as required by con- 
gress. The court overruled the objection, and appellant re- 
served an exception. 

Defendant was then introduced, and testified that he was 
living in Georgia, at the time of the rendition of said judg- 
ment, and that he had resided there up to December, 1869, 
except while absent in the army. He also introduced the 
following section of the Code of Georgia: ‘No judgment 
hereafter obtained in the courts of this State, shall be en- 
forced after the expiration of seven years from the time of 
its rendition, when no execution has been issued upon it, or 
when execution has been issued upon it, and seven years have 
expired from the time of the last entry upon the execution, 
made by an officer authorized to execute and return the 
same—such judgment may be revived by scire facias, or be 
sued on within three years from the time it became dor- 
mant.” Upon this evidence, and at the plaintiffs request, 
the court charged the jury, that “if they believed the evi- 
dence, they must find for the plaintiff.” 

The charge was excepted to by the defendant, and is now 
assigned as error. 


James G. Cowan, for appellant. 
Oates & Bro., contra. 


BRICKELL, C. J.—A judgment is incapable of assign- 
ment, so as to enable the assignee to maintain an action 
thereon, except by using the name of the original plaintiff.— 
Bunnell v. Magee, 9 Ala. 433; Freeman on Judgments, § 421. 
The assignment passes the equitable title if it is made for a 
valuable consideration, vesting in the assignee the exclusive 
right to control the judgment, and to use the name of the 
assignor, in the issue of process, or in an original suit on the 
judgment.— Becton v. Ferguson, 22 Ala. 599; Haden v. Walker, 
5 Ala. 86; Gayle v. Benson, 3 Ala. 234; Brahan v. Ragland, 
3 Stew. 247; Black v. Everett, 5 Stew. & Port. 60. Though 
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the assignee is the beneficial owner of the judgment, and 
has the real interest therein, he cannot sue in his own name, 
under the statute.—R. C. § 2523. A judgment is not a “con- 
tract, express or implied, for the payment of money,” within 
the meaning of that statute.—S mith v. Harrison, 33 Ala. 706. 
The suit, therefore, by appellee in his own name, was erro- 
neous, and the demurrer to the complaint properly sus- 
tained. 

Under our statutes (R. C. §$ 2808-9) there is no limit to 
the right of amendment of a complaint, except that the 
plaintiff must not depart entirely from the process, or sub- 
stitute an entirely new cause of action, or make an entire 
change of parties.—Crimm v. Crawford, 29 Ala. 623; Leaird 
v. Moore, 27 Ala. 326; Friend v. Oliver, ib. 532; Pickens v. 
Oliver, 32 Ala. 626. To the complaint as originally framed, 
the only party plaintiff was Martin, the assignee of the judg- 
ment. The suit is maintainable only by the holder of the 
legal title. The introduction of the name of the beneficial 
owner, with a declaration that the suit was for his use, would 
serve as an acknowledgment on the record of his interest, 
entitling him to control the suit, and to receive the money 
realized from it, as was often decided by this court, when 
all suits at law were required to be prosecuted in the name 
of the holder of the legal title —Johnson v. English, 1 Stew. 
169; Hunt v. Stewart, T Ala. 525; Bullock v. Ogburn, 13 Ala. 
346. Under our present statute, in such case, the benefici- 
ary is considered as the sole party on the record.—R. C. 
§ 2524. The death of the nominal plaintiff operates no 
abatement of the suit; it proceeds in the name of the bene- 
ficiary, and on his death, though the nominal plaintiff is liv- 
ing, the suit must be revived in the name of his personal 
representative.—R. C. § 2543. If the beneficiary is a non- 
resident of the State, security for costs must be given, as if 
he was the sole plaintiff on the record.—R. C. §§ 2802-3. If 
the suit fails, costs are adjudged directly against him.—R. C. 
§ 2787. 

It was apparent from the original complaint, that the only 
plaintiff, Martin, had not the legal title to the judgment, the 
foundation of the suit. The complaint disclosed the plain- 
tiffs, in the judgment, in whom the legal title resided. An 
amendment of the complaint, so that the plaintiffs in the 
judgment were made nominal plaintiffs, and the assignee, the 
beneficial plaintiff, did not materially change the character 
of the suit. The cause of action was not changed; it re- 
mained as averred in the original complaint. There was no 
change of the relation of the original plaintiff to the suit, 
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which could deprive the defendant of any right, or circum- 
scribe his defense. No other legal title, or beneficial inter- 
est, than'that which was stated in. the original complaint, 
was introduced by the amendment. An amendment of the 
complaint was, therefore, proper.—Dwyer v. Kennemore, 
31 Ala. 404; Harris v. Plant, 31 Ala. 689; Longmire v. Pilk- 
ington, 37 Ala. 296. 

Presumptions on error, adverse to the rulings of the pri- 
mary court, are not indulged.—1 Brick. 781, § 118. If the 
facts of the case ate clear and undisputed, the court may, on 
the request of either party, charge upon them directly with- 
out hypothesis.—1 Brick. Dig. 336, § 7. A party seeking the 
revision of a general affirmative charge, must either show 
that the evidence was conflicting, and the charge an invasion 
of the province of the jury, or he must set out all the evi- 
dence, that the appellate court may be able to determine 
whether the charge is authorized by it.—Jb. 337, § 30. The 
bill of exceptions does not purport to set out all the evi- 
dence. The evidence set out is without conflict, and about 
it there was no dispute. The court, at the request of the 
plaintiff, charged that he was entitled to recover. The de- 
fense insisted on, was that the cause of action was barred by 
the statute of limitations of Georgia, where the cause of 
action accrued, while the defendant resided there.—R. C. 
§ 2911. A statute of Georgia prescribing a bar to actions 
was introduced, but it does not appear when it was enacted. 
It may have been enacted after the removal of the defendant 
to this State, or even after the commencement of this suit. 
To place the court in error, we must presume, the bill of ex- 
ceptions being silent as to the fact, that it was operative and 
had perfected a bar whilst the defendant was a resident of 
the State. Such presumptions are not indulged. A party 
excepting must by his bill show error—no presumptions in 
his favor are allowed. 

The judgment is affirmed. 
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Hollifield v. Wilkinson. 
Action on Promissory Note. 


1. Husband ; when may maintain action on note payable to wife.—A complaint 
declaring in the name of the husband alone, on a promissory note payable to 
‘& person averred to be his wife, and alleging that the note was given for rent 
of lands of her statutory estate, is not demurrable because it does not allege 
that he was the owner of it; nor on the ground that the action should have 
been brought in the name of the wife. 

3. Same.—The fact that the husband was present at the execution of a 
note, given for rent of lands of the wife’s statutory estate, and directed it to be 
made payable to the wife, without more, is not sufficient to show a gift to the 
wife, and thereby defeat a right of action in him alone. 


APPEAL from City Court of Lee. 

Tried before Hon. Jonn M. Cuinron. 

The appellee in his complaint claimed of the appellants 
the amount of a promissory note made by them at a certain 
date, payable, &c., which “ plaintiff avers was given by them 
to Sallie T. Wilkinson, who is the wife of plaintiff, for rent 
of a place near Auburn, Ala., [which is fully described,] and 
plaintiff further avers that the said place, for the rent of 
which said note was given, was the statutory separate estate 
of said Sallie T. Wilkinson, secured to her by the laws of 
Alabama,” &c., and that “plaintiff intermarned with her 
since March Ist, 1848.” 

There was a demurrer, on the ground that the complaint 
showed that the note was the corpus of the separate statu- 
tory estate of the payee, and that she alone should sue on; 
that the complaint shows no interest in the plaintiff, and 
fails to aver that he is owner of the note. The demurrer was 
overruled. 

The defendants then pleaded, in substance, that the note 
was the corpus of the statutory separate estate of Mrs. Sallie 
T. Wilkinson. On issue joined on this plea a trial was had. 
“The defendants then proved that at the time the note was 
given, the plaintiff was present and directed that the note be 
made payable to the payee, Sallie T. Wilkinson, who was at 
the date of said note, and was at the institution of said suit, 
and now is, the wife of the plaintiff, and that said note is for 
rent of the place mentioned in the complaint, and which is 
the statutory separate estate of the payee. This was all 
the evidence.” 

The court, at the written request of the plaintiff, charged 
the jury, if they believed the evidence, to find for the plaintiff. 
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The defendants excepted to the giving of this charge, and 
now assign it, and the overruling of the demurrer, as error. 


Wuu1am H. Barnes, for appellant.—The charge given, took 
away the right of the jury to determine the effect of the evi- 
dence showing that plaintiff ordered the note to be made 
payable to the wife. The presumptions to be drawn from 
this evidence should have been left to the jury and not de- 
cided as matter of law by the court.—Clement v. Lyles, Jane 
term, 1873. 


J. R. DowDELL, contva.—It is true, the note was payable on 
its face to Mrs. Wilkinson, but the law on the facts stated in 
the complaint, made it payable to plaintiff—29 Ala. 528; 
28 Ala. 637. The mere fact that the note was made payable 
to the wife does not show a relinquishment by the husband 
of his right to it. This is exploded by his retaining posses- 
sion and suing in his own name.— Moore v. Jones, 13 Ala. 296; 
see, also, Lyles v. Clement, June term, 1873. 


MANNING, J.—The complaint in this cause discloses that 
the promissory note sued on, though payable to Sallie T. 
Wilkinson, was given for the rent of her statutory separate 
estate, and that the plaintiff, Thomas, was her husband. 
The averments, therefore, showed that the right of action 
was in him; and the demurrer to the complaint was properly 
overruled.—Rev. Code, § 2372; Pickens & Wife v. Oliver, 29 
Ala. 528. 

2. The case made by the complaint differs from that 
shown by the evidence—only in this: That the latter dis- 
closed that plaintiff was present when the note was given for 
the rent of his wife’s nd, and directed that it be made pay- 
able to her. This may have been done only as a means of 
indicating what, in the event of the early death of either, it 
would be proper should be known, on what account the in- 
strument was given. As it was not shown that Mr. Wilkin- 
son, after receiving the note, ever delivered it as a gift to his 
wife, and it was shown to have been given for rents, which 
he was entitled to receive, recover and have without account- 
ability to his wife therefor, and as it did not matter to appel- 
lant whether the wife or the husband was entitled to the 
money which he owed—we are of the opinion that there 
was no error in the charge of the court given upon request 
of the plaintiff in writing, (according to the statute), that if 
they believed the evidence, they must find for the plaintiff. 


udgment affirmed. 
Vou. Liv. 
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Davis v. Swanson, Adm’r. 


Bill in Equity by Personal Representative to set aside Conveyance 
made by the Intestate, &e. 


1. Bill; when without equity.—A bill filed by an administrator, to avoid a 
voluntary conveyance made by the intestate, because of prejudice to creditors 
whese debts existed when it was made, is without equity. Such a deed is 
valid as to the parties to it ; and the administrator succeeds only to such rights 
as his intestate had. 


AppraL from Chancery Court of Barbour. 
Heard before Hon. B. B. McCraw. 
The point decided is sufficiently stated in the opinion. 


J. N. Witi1aMs, for appellant. 
M. B. WELBorN, contra. 


BRICKELL, C. J.—The bill filed by the appellee is devoid 
of equity, and should have been dismissed by the chancellor, 
mero motu. A voluntary conveyance, or a conveyance made 
with the intent to hinder, delay and defraud creditors, can 
be avoided only by creditors and purchasers. As between 
the parties, their personal representatives and heirs, such 
conveyances are valid. An executor or administrator is the 
representative of the testator or intestate, succeeding to his 
rights, and of consequence capable of maintaining only such 
suits as he could maintain. He is not the representative of 
creditors, authorized to pursue property fraudulently aliened 
by the decedent, which they may pursue and condemn to the 
satisfaction of their demands.—Mader v. Mader, 6 Ala. 367; 
Roden v. Murphy, 10 Ala. 804; Walton v. Bonham, 24 Ala. 513. 
A voluntary conveyance, or a conveyance made with the in- 
tent denounced by the statute of frauds, binding the intestate, 
is equally obligatory on his personal representative. 

The whole purpose of the bill is to avoid a voluntary con- 
veyance made by the intestate, because of its prejudice to 
creditors, whose debts existed when it wasmade. The cred- 
itors have ample remedies to redress any injury they may 
sustain from the conveyance, but the appellee, in his repre- 
sentative character, can not assert them. 

The decree of the chancellor is reversed, and a decree here 
rendered dismissing the bill at the costs of the appellee in 
this court, and in the court of chancery. 
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Ex parte DuBose. 
Application for Mandamus. 


1. Revised Code, section 3490; to what amendment of, does not apply.—The 
amendment of section 3490 of the Revised Code, authorizing a supersedeas of 
judgments rendered for recovery or possession of real estate, has no applica- 
tions to judgments which had been executed before its passage. 

5. Same; practice to be pursued under.—-The appeal bond which is to operate 
as a supersedeas under this statute, must be given in time to stay the execution 
of the judgment ; if defendant, by any fault of his, allows the judgment to 
be executed, his right to supersede is Jost. 

3. Same,—It would be a good practice, under this act, for the court, at the 
time judgment is rendered for the recovery or possession of lands, to enter 
upon the minutes the amount and condition of the appeal bond which is to 
operate a_supersedeas of judgment. 

4. Mandamus; when wilt not issue.—Although a party may have a clear 
legal right to the issuance of the writ of mandamus, there are cases in which 
it will be denied ; as where it will in a collateral manner decide questions of 
importance between persons not parties to the proceeding, who have had no 
notice or opportunity to interpose their defenses, and the enforcement of the 
writ will entail great hardship and difficulties upon them. 


This was an application for mandamus to compel the judge 
of the circuit court of Marengo to fix the amount of a bond 
to operate a supersedeas of a judgment for recovery of lands, 
&e. 

The facts are fully set forth in the opinion. 


Morean, Lapstey & NEtson, for petitioner. 


MANNING, J.—At the fall term, 1874, of the circuit court 
of Marengo county, the heirs of E. K. Carlisle, deceased, 
obtained a judgment, upon the verdict of a jury, against 

etitioner and others in an action in the nature of ejectment 
or the recovery of certain lands in that county. By a writ 
of execution thereon, defendants had been put out of the 

ossession of the land in December, 1874, and plaintiffs put 
into possession. All the costs in the cause had been paid 
by some of petitioner’s co-defendants, and as to the $5,000 
damages awarded against him and one of his co-defendants, 
the return of the sheriff upon the execution was, “no prop- 
erty found.” 

fn March, 1875, an act was passed by the Legislature “ to 
amend section 3490 of the Revised Code,” (Acts, p. 256,) by 
which it was enacted: “ Where the judgment at law is ren- 
dered for the recovery or possession of real property . .- 
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the party wishing to supersede the execution of such 
judgment ... must ... apply . . ._ to the 
judge of the court wherein such judgment, from which an 
appeal is desired, was rendered, in term time or vacation, 
within the time allowed by law for such appeal, who must 
direct the amount and condition of the appeal bond.” 

Under this act, after its passage, petitioner, K. C. DuBose, 
applied to the judge of the circuit court in vacation, and 
afterwards by motion to the court in term time, November 
26, 1875, to fix the amount of the bond to be given by him 
in pursuance of this statute, which application and motion 
were, after argument, refused. And this court is now, by 
petition, applied to for a mandamus to said circuit judge re- 
quiring him to fix the amount of such appeal bond. 

It is well settled that the writ of mandamus will not be 
issued except where there is a clear and specific legal right 
to be enforced or upheld, and no other specific legal and 
adequate remedy by which it can be done. These are con- 
ditions without which the power will not be exercised at all. 
In this the courts are unanimous, and numerous decisions of 
this court affirm it.—See 2 Brickell’s Dig., title “ Mandamus.” 
Hence, the first inquiry we must here make is, has the peti- 
tioner the clear legal right he claims? 

The judgment against him and others, from which he de- 
sires an appeal, was rendered at the fall term of the circuit 
court, in the year 1874. Execution of the judgment was reg- 
ularly conducted. The judgment was thus satisfied, so far 
as possession of the land was concerned. The plaintiffs 
were legally put in possession by officers of the law, of prop- 
erty which a competent court had adjudged to belong to 
them ; and its judgment not having been reversed, it cannot 
appear that there was a clear legal title to the land in the 
petitioner. 

This, however, is not, by itself, an answer to the petition. 
The true question is—did he have a clear legal right to a 
supersedeas of the execution after the execution of the judg- 
ment was finished? The answer may be founded on two 
different considerations. 

In the first place, when petitioner was ejected by the sher- 
iff, no law provided for a suspension or supersedeas of the 
writ by which plaintiffs were to be put in possession. The 
act under which the right is now claimed, was passed several 
months afterwards ; and statutes are not, generally, to be 
construed so as to give them a retro-active operation. Even 
if it be within the constitutional competency of the legislature, 
—after a plaintiff has, in an action regularly begun and con- 
ducted, established his right to land occupied adversely by 
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the defendant, and, by the judgment therein of a court of 
competent jurisdiction, and execution thereof, which is the 
end and fruit of the action and judgment, has obtained pos- 
session of the land,—to require this lawful action of the court 
through its officers, to be undone, upon conditions prescribed 
by the legislative body, we cannot hold that this statute was 
intended to have that effect. It does not reach cases in which 
execution was perfected before its adoption. 

In the second place, although the statute provides that a 
party “wishing to supersede the execution of a judgment” 
must give the bond provided for therein “within the time 
allowed by law for an appeal,” it must be given, also, in order 
to have that effect, in time to stay the execution of the judg- 
ment. To hold otherwise would be to allow to the bond not 
a merely suspensive or preyentive force, producing delay 
until a superior tribunal should declare its decision, but 
would make the bond, without any judgment or order of a 
court, aggressively operative to overturn and reverse what 
had been lawfully done in execution of a judgment which 
must be held to be valid and right until duly pronounced 
otherwise. Such a decision would produce many evil conse- 
quences, some of which will ke presently adverted to as ap- 

arent in the case now before us. 

We hold, therefore, that it is only before execution finished, 
while he is still in possession of the land, and with the pur- 
pose of keeping matters in statu quo until his appeal can be 
decided, that the defendant, in an action in the nature of an 
ejectment suit, against whom a judgment has been rendered, 
can have a supersedeas under this act, of the execution of the 
judgment. 

But it is insisted on behalf of the petitioner, that he is in 
possession. How is he so? The sheriff, in obedience to the 
precept from the court, ejected him and put in the plaintiffs 
as owners of the premises. Plaintiffs then leased the whole 
property to Askew & Brother for a rent of§$1,800 a year, and 
they sub-let a small part to petitioner, who occupies the 
same as sub-tenant under them. Now, itis very familiar 
law that the possession of a tenant is the possession of his 
landlord. By becoming tenant he acknowledges the right of 
his lessors, and through them of the plaintiffs, and his occu- 
pation is in fact their possession. To hold otherwise would 
lead to consequences of the most mischievous character, in 
which others would be also involved. 

This itself is a consideration sutlicient to prevent the grant- 
ing of a writ of mandamus ; for “it certainly is a sound legal 
principle, that cases may arise where the court will not grant 
a — when the granting thereof will, in a collateral 
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manner, decide questions of importance between parties who 
are not parties to the proceedings, and have had no notice or 
opportunity to interpose their defense. . . . . Although 
it were certain that the party applying had a legal right, and 
that it has been violated, and that the law would afford him 
a remedy, and which remedy is conceded to be a mandamus,” 
yet the court would not interfere in a case that “would be 
attended with manifest difficulties and great hardships 
involving in a collateral manner the right of parties who 
have no opportunity of defending their interests.’— People v. 
Forquer, Breese, 68. 

These views are applicable to the case here made. Plain- 
tiffs, having recovered the land by the judgment of a compe- 
tent court, and being put in possession of it, leased the 
premises to Askew & Brother, and they sub-let a part of it to 
petitioner. Important rights, obligations and liabilities have 
been thereby created which are in course of being observed 
and performed. These might be disrupted suddenly, by force 
of an appeal bond, executed a year, or it may be, nearly two 
years after these transactions were entered into, and conse- 
quent great damage, confusion and distress be produced by a 
grant of the writ prayed for,—when, after all, the appellate 
court, if the original cause be brought before it, might perhaps 
in a short time afterwards, establish the right in favor of the 
plaintiffs by an affirmance of the judgment. The writ might 
cause the same injustice if granted, as the withholding of it 
might produce in the case of an application for it by peti- 
tioner before the judgment had been executed. 

The views which lead us to these conclusions tend strongly 
to show, also, that the statute in question ought not to be so 
interpreted as to produce such results. The granting of the 
writ could not have the effect the plaintiff desires, of restor- 
ing him, upon his executing the appeal bond contemplated in 
the act, to the possession of the premises in controversy, 
and therefore, also, he is not entitled to a mandamus. 

“Tt is a fundamental principle,’ says High, in his work on 
Extraordinary Remedies, “ that the writ will never be granted 
in cases where, if issued, it would prove unavailing; and 
whenever it is apparent to the court that the object sought 
is impossible of attainment . . . . so that the granting 
of the writ will necessarily be fruitless, the court will refuse 
to interfere.” 

Such refusal does not prevent petitioner from taking his 
appeal. This he can do, without any bond except the ordi- 
nary one for costs from the judgment of the court below, 
and have the action of that court reviewed in this. He is 
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only prevented from raising controversies that may turn out 
to be useless, concerning the rights and relations of the par- 
ties to the suit, and their lessees, during the interval between 
the execution of the judgment in the court below and the 
judgment of this court on the appeal. 

It would be a good practice in the circuit courts, under the 
statute in question, to prescribe the amount and condition of 
the appeal bond to be given to stay execution, on the min- 
utes of the court at the term when the judgment for the re- 
covery of real estate is rendered; and though no humane 
sheriff would expedite execution of the judgment at an un- 
seasonable time of the year, for the purpose of preventing 
the bond from being given, the court might, upon motion, 
further order a stay of execution a monte reasonable time 
in which to allow the bond to be executed. 

As the statute is'a new and important one relating to mat- 
ters of practice, we have given to it a more particular con- 
sideration than was at first intended. 

The writ of mandamus is refused, and petition dismissed. 


Corbitt, Adm/’r, v. Dawkins et al. 
Bill in Equity to Enforce Vendor’s Lien. 


Bill to enforce vendor’s lien; when want of title no answer to.—It is no answer 
to a bill by an administrator to enforce the vendor’s lien on lands of his in- 
testate, sold under a decree of the probate court, that he and the purchaser 
(there being no warranty or false representation inducing the purchase) 
labored under the common mistake that the intestate had title to all the land 
sold; whereas, in fact, a part of it belonged to third persons, who had ejected 
the purchaser, for the value of which a rebate of purchase money is claimed. 
The maxim, caveat emptor, applies with full force to such a sale. 


Apreat from Chancery Court of Henry. 
Heard before Hon. B. B. McCraw. 
The opinion states the case. 


J. A. Corsirt, for appellant. 


Oates & Bro., contra. 


BRICKELL, C. J.—The bill is filed by the appellant as 


administrator of Joseph Lawrence, and avers that as such 
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administrator, under a decree of the court of probate, he 
made sale of certain lands, described in the bill, on a credit 
of twelve months, the purchaser being required to give bond, 
with two approved sureties, for the payment of the purchase 
money. At such sale the appellee, Dawkins, became the 
purchaser—executed bond for the payment of the purchase 
money, with his co-appellees, Levin Culver and George D. 
Searcy, as sureties. ‘The sale was duly reported to, and con- 
firmed by the court of probate, and Dawkins entered into 
possession. Several payments were made on the bond for 
the purchase money, which are specified, but a balance re- 
mained due and unpaid thereon. 

The prayer of the bill is that the appellant may be de- 
clared to have a lien on the lands for the unpaid balance of 
the purchase money, and in default of its payment a sale of 
pe ea for the payment thereof decreed, and for general 
relief. 

_ The appellee Dawkins answered, admitting the material 
allegations of the bill, but averring that to twenty-five acres 
of the land, more valuable than any other part of it, the in- 
testate of the appellant had no title, but the title was in 
one Ward, who had, subsequently to the sale, sued in eject- 
ment for its recovery, and obtained judgment and possession. 
Not averring there was any warranty of title on the sale to 
him, and disclaiming that the appellant made any false rep- 
resentations inducing him into the purchase, it is averred he 
and the appellant labored under the common mistake that 
the intestate had title to the twenty-five acres, as well as the 
remaining lands. Because of the want of title, a set off 
against the balance of the purchase money of the value of 
the twenty-five acres is claimed. The answer is made a cross 
bill, and to it the appellant answered. The chancellor 
allowed the set off, ascertained without a reference to the 
register, the value of the twenty-five acres, exceeded by one 
hundred and fifty dollars the unpaid balance of the purchase 
money, and for that excess rendered a decree against the ap- 
pellant in favor of Dawkins for the use of his solicitors. 
From that decree this appeal is taken. ; 

The defense preferred by the answer and cross bill, if sus- 
tained by the evidence, is without merit. We will not, 
therefore, inquire whether the evidence supports 1, nor re- 
mark on some striking peculiarities of the proceedings and 
decree. The whole ground of defense, is the want of title 
in the intestate to the particular parcel of land. It is an 
elementary principle, that to judicial sales the maxim, caveat 
emptor, applies in all its force. The purchaser must take 
care—he buys at his own risk, as to quality, quantity and 


e 



































SS 


ee 


| 


i 
4 
Hi 
f 





284 SUPREME COURT [Dec. Term, 


(Corbitt, Adm’r, v. Dawkins et al. ] 


title. In the absence of fraud or misrepreseatation, the 
law casts on him the duty of inquiry and examination as to 
the thing, and the right and interest he purchases.—Rover 
on Judicial Sales, §§ 459-62. Sales by an administrator un- 
der a decree of the court of probate are judicial sales.— Hut- 
ton v. Williams, 35 Ala. 503. The court is the vendor, and 
the administrator the officer through whom the sale is made. 
The court does not assume or propose to sell any other or 
greater right or title than that which resided in the intestate 
at his death. It neither makes or authorizes any warranty 
of title, quantity or quality, and, consequently, there can be 
no recourse, if there is a loss from the disappointment of the 
purchaser in respect to either. In private sales between in- 
dividuals, if there is no fraud, and no covenants of warranty, 
the purchaser has no remedy if there is a failure of title. 
The maxim, caveat emptor, is then applied. In judicial sales, 
when there can be no warranty of title affecting the court, 
in the absence of fraud, no inquiry into the title can be in- 
dulged. The purchaser is conclusively presumed to have 
inquired for himself, and to have ascertained what he was 
purchasing.—Perkins v. Winter, 7 Ala. 855; Worthington v. 
McRoberts, 9 Ala. 297; Jennings v. Jenkins, ib. 285; Pool v. 
Hodnett, 18 Ala. 752; Burns v. Hamilton, 33 Ala. 210; Ricks 
v. Dillahunty, 8 Port. 134. 

In this case the appellant had the means of tracing the 
title and ascertaining whether it resided in the intestate 6r 
not. If he abstained from examination, and the fact is, the 
title resides in another, all that can be said is, that his own 
negligence has betrayed him into an improvident bargain. 
From the administrator he made no inquiry, and obtained no 
representation, confiding in his own knowledge of the facts. 
His own mistake, or want of diligence, affords no reason for 
relieving him from the contract into which he had entered. 
Certainly it can not create a counter claim against an inno- 
cent party dealing with him, and who is able to perform all 
he ever undertook to perform, a conveyance of the right and 
title of the intestate, when the purchase money is paid. If 
that title is bad in whole or in part, he obtains, nevertheless, 
all that was sold, or that he purchased. An indefeasible 
title was not sold, or authorized to be sold; nor was there 
any other title or right than that of the intestate subject to 
be sold under the decree of the court of probate. 

The decree of the chancellor is somnned and the cause re- 
manded for further proceedings in conformity to this opin- 
ion. The appellees, Dawkins, Culver and Searcy, must pay 
the costs of this appeal. 


VoL. LIV. 
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Perry v. Hurt, Corbin & Atkins. 
Attachment. 


1, Attachment; what defects cured on appeal from justice to circuit court.—De- 
fects in a suit commenced by attachment before a justice of the peace, whether 
in the affidavit or writ, by the express terms of the statute, are cured on ap- 
peal to the circuit court. 

2. Abatement, plea in; when properly rejected.—A plea in abatement not filed 
at the term to which the appeal trom the justice is returnable, may be rejected 
for that reason. 

3. Sureties on appeal bond ; of what cannot complain.—Neither the principal 
nor sureties upon an appeal bond, from a justice’s court to the circuit court, 
can complain that that court rendered judgment against the sureties, in the 
pames used by them in executing the bond. 


AppEAL from Circuit Court of Dallas. 

Tried before Hon. M. J. Sarrorp. 

The appellees, Hurt, Corbin and Atkins, commenced suit 
against the appellant, “R. E. Perry,’ by attachment in a 
justice’s court. 

The affidavit which was sworn to by W. T. Atkins, stated 
that “R. E. Perry is justly indebted to Hurt, Corbins & 
Atkins, in the sum of $98.60, after allowing all just off-sets 
and discounts, and that said R. E. Perry is about to leave 
the State for the purpose of defrauding his creditors, and 
that the attachment was not sued out for the purpose of 
vexing,” &e. 

Perry pleaded in abatement that his name was Robert E. 
Perry, and, (after craving oyer of the writ of attachment,) 
that it recited that “R. E. Perry was indebted to W. T. At- 
kins, and he, said Atkins, ra made affidavit and given 
bond,” &c., whereas the affidavit stated that Perry was in- 
debted to Hurt, Corbin & Atkins ; (after craving oyer of the 
affidavit,) that it did not show that the defendant resided out 
of the State, or absconds or secretes himself, so that the or- 
dinary process of law could not be served on him, or that 
he was about to move his property out of the State, or fraud- 
ulently to dispose it.” 

The justice, on motion of the plaintiff, allowed an amend- 
ment of the affidavit, so as to read that “Robert E. Perry is 
justly indebted to P. T. Hurt, W. A. Corbin and the said W. 

. Atkins, partners doing business under the firm name and 
style of Hurt, Corbin & Atkins,” and the bond and writ to 
be amended so as to correspond. 

The defendant excepted to the allowance of these amend- 
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ments. Thereupon the justice sustained a demurrer to the 
pleas in abatement. Judgment having been rendered for 
the plaintiffs, Perry sued out an appeal, returnable to the 
spring term, 1872, of the circut court, giving a supersedeas 
bond, signed by J. M. Clay and Burns & Co., as sureties. 
Nothing appears to have been done in the cause until the 
fall term, 1873, when Perry filed similar pleas in abatement 
to those filed in the justice’s court. These pleas were “quashed 
and rejected,” and a trial was had, which resulted in a ver- 
dict for the plaintiffs, and thereupon the court rendered 
judgment for the amount of the debt and costs, and the 
judgment entry recites, that “it appearing to the court that 
J. M. Clay and Burns & Co., are the sureties of defendant, 
on the appeal bond, to remove the cause from the justice’s 
court to this court by appeal, it is considered that the plain- 
tiff have and recover of the said J. M. Clay and Burns & Co.” 
the amount of the judgment, &c. 

It is now assigned for error, that the circuit court “erred 
in quashing the pleas in abatement, and in rendering judg- 
ment against appellant’s sureties by their surnames.” 


Rew & May, for appellant. 
Brooks, Harratson & Roy, contra. 


BRICKELL, C. J.—There is no error in this record. On 
an appeal to the circuit court from the judgment of a jus- 
tice of the peace, the cause must be tried without regard to 
any defect in the process, or other proceedings before the 
justice.—R. C.§ 2772. If the suit was commenced by attach- 
ment, defects in the affidavit or the writ, are, on appeal, 
cured by the statute.—Clough v. Johnson, 9 Ala. 425. The 
only defenses the circuit court can regard, are such as reach 
the merits of the case.-—McCrary v. Smith, 7 Ala. 157; Sla- 
ton v. Apperson, 15 Ala. 721; Thompson v. Pierce, 2 Stew. 427. 

If the plea in abatement could ever have been available, 
it came too late, at the fourth term, after the appeal was re- 
turned. It should have been filed at the return term of the 
appeal.— Vaughn v. Robinson, 22 Ala. 519. 

The judgment rendered against the sureties on the appeal 
bond, was properly rendered against them in the names they 
used in its execution. It is not for them to say, or for the 
appellant to say, now, that they did not use names by which 
they are suable. 

The judgment is affirmed. 


VoL. LIv. 
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Nelson, Adm/’r v. Mitchell. 
Motion to dismiss Appeal. 


Appeal ; what not such final decree as will support.—An order by the probate 
judge, requiring an administrator, upon application of a surety to be released, 
to give a new bond, and in default thereof that he be removed, is not such a 
final order or decree as will support an appeal. 


AppraL from Probate Court of Dallas. 

Appellee, who was surety on the bond of appellant as gen- 
eral administrator of Dallas county, filed his petition asking 
to be relieved as such surety, and that the appellant be re- 
quired to give a new bond, &e. 

On the hearing of the petition, the probate judge ordered 
the appellant to give a new bond in the sum of twenty 
thousand dollars, within sixteen days, ard on failure to do 
so, that he be removed. From this order appellant sued out 
this appeal, and motion is now made to dismiss it, because 
no final decree has been rendered to support it. 


Rosert H. Srernritt, for the motion. 
JOHNSTON & NELSON, contra. 


BRICKELL, C. J.—The statutes enumerate many orders 
or decrees the court of probate has jurisdiction to render, 
and authorize an appeal from them. In addition, an appeal 
is given from a final judgment, order, or decree of the judge 
of probate, in any suit or proceeding before the court of pro- 
bate.—R. C. part 2, title 4, ch. 11, § 3485. The order from 
which this appeal is taken is not one of the orders specially 
enumerated, nor is it a final order or decree, from which an 
appeal is authorized. The final order or decree, which 
would have disposed of the proceeding, was the order to be 
made, (if the appellant failed to execute an additional bond,) 
removing him from the general administration. That order 
is one of those specially enumerated in the statutes, from 
which an appeal may be taken.—R. C. § 2244. Until its 
rendition, the proceeding was in fieri, under the control of 
the court of probate. It may never have been rendered, 
the court retracing its steps and revoking the order of which 
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complaint is made, or the appellant, by a compliance with 
the order, may have avoided its rendition. If he has com- 
plied with it, such compliance may be a waiver of the error, 
if any, which has intervened. If it is not, and a judgment 
of reversal should be pronounced, would it destroy the force 
and obligation of the additional bond? The order is in its 
nature interlocutory—a mere step in the progress of the 
cause to a final decree. In the rendition of such orders, er- 
rors prejudicial to parties may occar. The remedy for cor- 
rection is not an appeal, nor is it now within our province to 
inquire and determine what is the appropriate remedy. 
The motion to dismiss the appeal must be sustained. 


Bottoms & Powellv. Brewer & Brewer. 


Petition to Probate Judge to raise Dam, ce. 


1. Taking of property; what constitutes—Conferring the right to divert or 
obstruct the flow of water, in the erection or raising of a dam, and con- 
struction of a mill, is authorizing a taking away of private property, as much 
so as if lands were taken; and under the Constitution, no such right can be 
exercised, unless the mill is one that grinds for the public, under regulations 
established by law. 

2. Proceeding to raise dam, &c.—The jurisdiction conferred by statute on 
the probate judge to authorize the erection of dams on water courses, is 
special and limited, and when the proceedings under it are assailed on error, 
the record must affirmatively show every fact necessary to uphold the juris- 
diction. 

3. Same —It is a fatal defect to proceedings under the statute for the rais- 
ing and erection of a dam, when questioned on appeal, that the record fails 
to show that the dam was originally erected under oraer of the court, or that 
the mill is to be a public mill as defined by the statute. 


AppEaL from Circuit Court of Dale. 

Tried before Hon. H. D. Ciayron. 

Appellees being owners of both banks of an unnavigable 
stream in Dale county, known as “Cotton creek,’ made ap- 
plication to the probate judge for permission to raise a dam, 
owned by them, nine feet, for the purpose of supplying water 
for “agrist mill and cotton gin.” The jury, in their inquest, 


ascertained that certain lands belonging to Bottoms & Pow- 
ell would be overflowed by the raising of the dam, and as- 
sessed the damages at one dollar per acre. 

Bottoms & Powell appealed to the circuit court, and judg- 


VoL. LIV. 
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ment adverse to them having been there rendered, they bring 

the case here by appeal. 

It is now assigned for error, that the proceedings fail to 
show that the dam proposed to be raised 1s for a water grist 
mill that grinds for toll, and also that the petition is for 
raising a dam to supply a “grist mill and cotton gin.” 


W. C. Oates, for appellant. 
W. D. Roserts, and J. M. CarMIcHAEL, contra. 


BRICKELL, C. J.—The jurisdiction conferred on the pro- 
bate judge to authorize the erection of mills and the con- 
struction of dams on water courses, is special and limited, 
wholly of statutory origin. When the proceedings are ques- 
tioned on error, intendments or inferences to support them 
are not made, the record must affirmatively show every fact 
necessary to sustain the jurisdiction.—Owen v. Jordan, 27 
Ala. 608; Martin v. Rushton, 42 Ala. 289. At common law 
every riparian proprietor may erect a mill on a stream run- 
ning through his lands. This right he could not exercise so 
as to affect the equal rights of proprietors above and below 
him.— Hendricks v. Johnson, 6 Port. 472; Rosser v. Randolph, 
7 Port. 238. Each riparian proprietor has the right to the 
use of the flow of the water in its natural course, and its ob- 
struction or diversion to the prejudice of any one, affords a 
cause of action.— Hendricks v. Johnson, supra. The statute 
conferring on the probate judge the jurisdiction exercised in 
this case, were designed to provide a mode by which the in- 
jury different proprietors would sustain from the erection by 
one, of a mill and dam on a water course running through or 
along the boundary of his lands, and the means of compen- 
sation for it, could be ascertained ; and such compensation 
being paid, to afford protection and immunity from future 
actions because of the obstruction or diversion. They also 
authorize, when the lands on each side of the stream are not 
owned by the proprietor proposing to erect the mill, the con- 
demnation of one acre of land on the cpposite side for the 
abatement of the dam. If it is proposed to raise a dam, 
erected under authority of the statute, an application to and 
order of the judge of probate is necessary, and the same 
course of proceeding pursued as if the application was to 
erect anewdam. ‘The mills established under these statu- 
tory proceedings, are public mills.—R. C. §§ 2481-2508. 
They are under legislative control, subject to the statutory 
regulations in reference to the order in which they shall 
grind grain, and the measure of toll which may be taken.— 

(19) 
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R. C. §§ 1293-4. The constitutionality of these statutes, so 
far as they authorize the taking of private property in the 
erection of a mill, and the construction of the dam, can be 
vindicated only on the ground that the mill is public, every 
citizen having the right, under the regulations prescribed by 
law, to have his grain ground there.—Sadler v. Langham, 
34 Ala. 315. Conferring the right to divert or obstruct the 
flow of water, is a taking away of private property, as well as 
the taking of land. 

The question arises, does it affirmatively appear from this 
record that the probate judge had the jurisdiction the statute 
confers? The application is for authority to raise an exist- 
ing dam, not for authority to erect anew dam. The juris- 
diction to authorize the raising of a dam, is dependent on 
the fact that the dam was originally erected under the order 
of the court. In reference to this fact the record is entirely 
silent. The existing dam, consistently with every averment 
or recital of the record, may have been erected by a riparian 
proprietor, in the exercise of his common law right, and not 
under the authority of the probate judge. 

The application, and the record is also silent as to the 
character of the mill. It is not shown that it is in the words 
of the statute, “a water grist mill that grinds for toll,” and 
consequently a public mill, at which the public have rights. 
It may have been erected and used, and the proposed rais- 
ing of the dam intended only for the private individual use, 
convenience and benefit of the appellees. The probate 
judge was without jurisdiction under the statute, to make 
any order, or take the statutory course of proceeding in this 
cause. We will not now inquire whether the probate judge 
has any jurisdiction to make an order for the erection of a 
cotton gin, and if he has not, whether an application asking 
the privilege of erecting a dam for a grist mill and cotton 
gin can be entertained.— Harding v. Goodlett, 3 Yerg. 41; Sad- 
ler v. Langham, supra. For the reasons stated the jurisdic- 
tion conferred by the statute is not affirmatively shown, and 
the order and proceedings cannot be aeapottell 

The judgment of the circuit court must be reversed and 
the cause remanded. 


Vou, Liv. 
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Rea, pro ami, v. Longstreet & Sedg- 
wick. 


Bill in Equity to remove Cloud on Title. 


1. Cloud on title ; jurisdiction of equity to remove and prevent.—A court of 
equity will net only order the cancellation of deeds or other instruments, by 
which a cloud is cast on the title, injurious to the true owner, but will inter- 
fere by preventive remedies, whenever a fixed determination is evinced to 


‘make a sale, which, if made, will cast a cloud upon the title, injuring the 


owner, and which it would be unconscientious to suffer made, as a source of 
title adverse to him. 

2. Same; test for determining. —The true test to determine whether an in- 
strument casts a cloud on the title, is this: ‘‘Would the owner of the property, 
in an action of ejectment by the adverse party founded on the deed, be re- 
quired to introduce evidence to defeat a recovery?” If such proof would be 
necessary, the cloud would exist; if the action would fall of its own weight, 
without proof in rebuttal, no occasion would arise for equitable interference. 

3, Same; what constitutes cloud.—A deed void on its face presents no ground 
for equitable interference; nor does the sale of the land as the property of a 
mere stranger, with whom the true owner is not connected, and from whom he 
does not, mediately or immediately, derive title. 

4. Same; bill to remove, when without equity.--A bili by a married woman 
showing that, with moneys of her statutory estate, she purchased lands, and 
received a conveyance direct from a third person—the husband not being con- 
nected with the consideration, the title, or its conveyance -and seeking to pre- 
vent a sale of the land, under judicial process against her husband, is without 
equity; for such a sale would not cloud her title. 

5. Decree; when cannot be supported.—If the allegations of the bill do not 
authorize the relief prayed, a decree in complainant’s favor cannot be sup- 
ported, although the evidence may show that she is entitled to relief. 

6. Title ; remedy to test rightfulness of levy on land.—A motion to set aside the 
levy of an attachment on land, can only be made by a party or privy to the 
process; and it is only as to personalty that a trial of the nght of property 
can be claimed; and where lands of one person have been levied on, under 
execution against another, a resort to either remedy, by the party claiming 
the land, for the purpose of testing the title, would be an anomaly in judicial 
proceedings. 


AppraL from Chancery Court of Chambers. 

Heard before Hon. B. B. McCraw. 

The appellant, Mary L. Rea, filed this bill against Long- 
street & Sedgwick, and others of her husband’s creditors, 
who, under attachments against his estate, had levied on, 
and were proceeding to sell her lands. 

The bill alleges that complainant, with moneys of her 
statutory estate, purchased the lands from one Jane Rea, and 
received a conveyance direct to herself, which was duly re- 
corded in 1870; that in 1872 appellees, creditors of her hus- 
band, commenced suit against him in a court of law, for his 
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debt, under which attachments were levied on her lands; 
that she had sold said lands and given bond for title, on pay- 
ment of the purchase money; that the purchaser refused to 
pay the purchase money on account of the levy of the at- 
tachments, and that the levy of said attachment cast a cloud 
upon her title, and prevented the consummation of the sale 
to the purchaser, «ce. 

The bill prayed that the levy of said attachments upon 
the lands, be set aside and annulled, and that the appellees 
be perpetually enjoined from selling the lands under the at- 
tachments. 

The answers admit the execution of the deed by Jane 
Rea to the complainant, and also the levy of the attachments 
upon the lands. They deny, however, that complainant paid 
any consideration for the lands, and aver that her husband 
being at the time insolvent and contemplating bankruptcy, 
conveyed the lands in controversy, which he then owned, to 
appellant’s grantor, and that the several conveyances from 
him to Jane Rea, and from her to appellant, were fraudulent 
transactions, entered into by the parties with the intent to 
hinder, delay and defraud appellees and other creditors of 


appellant’s husband. 
The answers also set up other matters of defense, not ma- 


terial in the view which the court took of this case. . 


The cause was submitted on bill, answers and testimony, 
and the chancellor dismissed the bill without prejudice ; 


hence this appeal. 


W. H. Denson, for appellant.—The case made shows an 
attempt to subject the statutory estate of the wife to the 
ea of the husband’s debt.— Bibb v. Pope, 43 Ala. 201. 

he proceeding is therefore unauthorized and inequitable. 
The attachments are clouds upon the title of appellant and 
she can resort to equity to remove this cloud, and to preyent 
the still greater cloud which would have been cast on the 
title, if a sale had been made under the attachments.— 
11 Ala. 295; 1 Johns. Ch. 517; 47 Ala. 317. 


E. G. Ricnarps, and J. J. Roprxson, contra. 


BRICKELL, C. J.—It is settled that courts of equity 
have jurisdiction to remove a title, or claim of title, which 
may operate as a cloud upon the title of the true owner, 
from which an injury to him may be reasonably appre- 
hended ; and for that purpose may decree that deeds, or 
— instruments, by which such cloud is created, shall be 
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iven up and cancelled.—2 Story’s Eq. § 700; Willard’s Eq. 
302: Hamilton v. Cummings, 1 Johns. Chan. 516; Pettit v. 
Shepherd, 5 Paige, 50; Lyon v. Hunt, 11 Ala. 295; Posey v. 
Jonway, 10 Ala. 811. 

The principle is extended so as to authorize equitable in- 
terference, when a party evinces a fixed determination to 
make a sale, which, if made, will cast a cloud upon the title, 
injuring the owner, and which it would be against conscience 
to suffer made, as a source of title adverse to him.— Pettit v. 
Shepherd, supra; Tucker v. Kenniston, 47 N. H. 270; Kim- 
berly v. Sells, 3 Johns. Chan. 471; Bank U. S. v. Schulty, 
2 Ohio, 505; Key City Gas Light Co. v. Munsell, 19 Towa, 306; 
Christie v. Hale, 46 Tl. 117; Pixley v. Huggins, 15 Cal. 127. 
Every conveyance from the grantor, through whom the party 
complaining deduces title, not void on its face, but the inva- 
lidity of which can be made apparent only on evidence of 
extrinsic facts, necessarily casts a cloud upon the title. It 
will embarrass the alienation of the estate, and freedom of 
alienation it is the policy of the law to promote. It will 
render the true owner uneasy in the possession and enjoy- 
ment of the estate, because it may at any time be the found- 
ation of litigation; and it awakens suspicions of his title in 
the minds of others, though when the facts are developed 
its invalidity may be asjapparent as if written on its face. 
These facts may rest, to a great degree, in the memory of 
witnesses, who may be dispersed, or may die; or they may 
be obscured by the wearing away of human remembrance. 
The litigation arising when the facts in controversy are of 
recent occurrence and fresh in the minds of witnesses, can 
be always more justly determined than that arising after a 
long lapse of time. It is better for all parties in interest, 
better for the community, that disputed titles to real estate 
should be speedily quieted. A decree of the court of chan- 
cery quieting the title, gives to the true owner a sense of 
security, higher than that he would derive from the most 
solemn conveyance, though it may add nothing in law to its 
validity. It inspires in others a confidence in the title they 
would not extend to another not having received judicial 
sanction. If the adverse title is superior to that of the party 
in possession, the decree pronouncing its superiority removes 
all cause for future litigation; gives to it its real value; 
while without it the value is merely speculative; its transfer 
champertous; and it leaves the alienation and descent of the 
estate clouded and uncertain. 

The authorities are not very harmonious on the power of 
a court of equity to intervene to prevent a cloud on the title, 
by sales under judicial process, against one who has no title. 
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When no question of fraud arises, and it is only a matter of 
superiority of title, deduced from the same source, the de- 
cisions of this court have conclusively settled, that the power 
exists, and should be exercised.—Burt v. Cassety, 12 Ala. 
734; Downing v. Mann, 43 Ala. 266; Martin v. Hewitt, 44 Ala. 
418. Whether, when a creditor acting in good faith, having 
reason to believe that a conveyance made by his debtor, is 
fraudulent and void, and who is seeking by legal process, and 
a sale under it, to avoid the conveyance, will be arrested and 
compelled to litigate the title in a court of equity, is a ques- 
tion of importance this case in its present aspect does not 

resent.—Gunn v. Harrison, 7 Ala. 585; Marriott v. Givens, 
8 Ala. 694; Tucker v. Kenniston, 47 N. H. 272; Freeman v. 
Elmendorf, 3 Hals. Ch. 475, 655. 

It is difficult to state any general rule, which can be relied 
on, as determining what constitutes such a cloud on the title 
as will authorize the interference of a court of equity for its 
prevention. Generally, an action at law, or a suit in equity, 
will not be entertained until there is an actual disturbance 
of rights. Exceptions to this rule are, and have been long 
recognized in # court of equity, and the jurisdiction of that 
court is often exercised to prevent, as well as to redress in- 
jury. An injury reasonably apprehended to an existing 
right, which, if not prevented, will be irreparable ; or an ina- 
bility to defend and protect himself on common law princi- 
ples against some act en pais, or some legal proceeding of 
his adversary, will authorize the party to invoke the inter- 
ference of a court of equity. A mere fear of suit; or that 
another merely questions one’s title, or even asserts a hostile 
title, will not justify the court in intervening and compelling 
litigation, which might not otherwise arise.— Wilkes v. Wilkes, 
4 Edw. Ch. 730; Scott v. Onderdonk, 14 N. Y. (4 Kernan) 12. 

The true test recognized by the authorities in this State : 
“would the owner of the property, in an action of ejectment 
brought by the adverse party, founded upon the deed, be 
required to offer evidence to defeat a recovery? If such 
proof would be necessary the cloud would exist ; if the proof 
would be unnecessary, no shade would be cast by the pres- 
ence of the deed. If the action would fall of its own weight, 
without proof in rebuttal, no occasion could arise for the 
equitable interposition of the court.”—Pizly v. Huggins, 
15 Cal. 1383; Moore v. Cobb, 14 Wis. 217. A court of equity 
will not interfere to prevent or remove a cloud which can 
only be shown to be prima facie a good title, by leaving the 
plaintiff’s title entirely out of view. It is always assumed, 
when the court interferes, that the title of the party com- 
plaining is affected by a hostile title, apparently good, but 
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really defective, and inequitable by something not appearing 
on its face. Hence, the court never intervenes to cancel or 
remove as a cloud on the title, a deed void on its face’ Such 
a deed needs only exhibition to be condemned at law or in 
equity, and can cast no shade on the title.— Posey v. Conway, 
10 Ala. 811; Van Doren v. Mayor, 9 Paige, 388; Wiggins v. 
Mayor, ib. 23. A sale of the land of the true owner, as the 
property of a mere stranger, with whom he is not connected, 


éfm whom he does not mediately or immediately trace title, 


cannot cast a cloud on his title-—Armstrong v. Sandford, 
7 Minn. 53; Montgomery v. McEwen, 9 Minn. 107. 

The bill does not show that the husband of the complain- 
ant ever had any right or title to the lands, on which the at- 
tachments have been levied; nor that she claims the lands 
from or through him directly or indirectly. In allits allega- 
tions, it negatives the supposition that he ever had any con- 
nection with the title or its conveyance, or the consideration 
supporting the conveyance. The complainant herself, with 
moneys of her statutory separate estate, purchased the lands 
of a third person, who made a conveyance directly to her. 
All right or interest in her husband, past or present, is ex- 
cluded by these allegations. A sale of the lands under judi- 
cial process against the husband, would not affect her title— 
could cast no cloud on it. A conveyance derived from such 
sale would not constitute a title prima facie good against her. 
It would not support an action of ejectment against her, if 
she offered no evidence to sustain her title, or to show the 
invalidity of that appearing on the conveyance. The action 
would fall of its own weight, though the complainant should 
be passive, not giving evidence in defense. We are not 
aware of any authority which authorizes the interference of 
a court of equity to prevent such a sale, as the complainant 
apprehends, which, if made, is incapable of working her any 
other injury than to arouse unreasoning fears or suspicions 
of her title in the minds of others. * 

The equity of every bill must be determined by its allega- 
tions, and these must support any decree which may be ren- 
dered on it, in favor of the complainant. It is probable, if 
the facts appearing in evidence had been averred in the bill, 
the complainant would have been entitled to relief, for it is 
shown the grantor of the complainant derived title from the 
husband, and the purpose on the part of the attaching cred- 
itors is to controvert the validity of the several conveyances. 
For this reason, we suppose the chancellor dismissed the bill 
without prejudice. 

It is scarcely necessary to say that the argument of the 
appellees, that the complainant had an adequate remedy at 
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law, by moving the court to set aside the levy of the attach- 

ments, or by claiming a trial of the right of property, under ; 
the statute, is not tenable. Either would have been an anom- 
aly in judicial proceedings. A motion to set aside the levy . 
of an attachment, or of an execution, can only be made by a 
party or privy to the process. It is a remedy for the pre- 
vention of the abuse of the process by the officer, or the 
prevention of injury to the parties by his irregularities, or 
errors, and not a mode of trying the title to the property on 
which the process may have been levied. A trial of the right 
to personal property only, not of the right to land, can be 
claimed under the statute. The defect in the appellants’ 
bill, is, that under its allegations, the levy of the attach- 
ments, and threatened sales, are not of injury to her—are 
incapable of affecting her title. She is in possession, by her 
vendee, under an executory contract of sale, and that pos- 
session, @ sale and conveyance under process issuing on 
judgments rendered on the attachments, would not disturb. 
The purchaser would be compelled to resort to ejectment to 
disturb it, and such action would fail, because title in the 
defendant in the attachment could not be deduced, putting { 
the appellant or her vendee, on proof that it had passed ‘ 
from him to the appellant. A case for equitable interference 
is not, therefore, presented by the bill. 

The decree of the chancellor is affirmed. 





at 


ix parte Wilson. L 
Petition for Mandamus. 


1. Summary proceedings against defaulting tax collectors, &¢.; what provisions 
of Code applicable io.—Sections 3059 and 3060 of the Revised Code, authorizing 
summary judgments against defaulting tax collectors and probate judges, are 
not the only provisions governing such proceedings, but must be construed in 
connection with § 3026 of the first part of the chapter relating to “summary 
judgments,” of which sections 3059 and 3060 form a part. | 

2. Same; what will not operate a discontinuance of.—'These sections, thus con- i 
strued, authorize judgment against the parties served, although the principal is 
and other sureties are not served; and neither a discontinuance as to those not 
served, nor an order abating the suit as to a party who died after service, will 
work a discontinnance of the entire proceeding. 





This was a petition for mandamus, based upon a state of 
facts fully set forth in the opinion. + 
| 


Rice, Jones & Witey, for petitioners, 
Vou. LIv. 
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MANNING, J.—The auditor of the State, by notice issued 
to and against William Falconer, late tax collecter of Mont- 
gomery county, and five other persons as sureties on his 
bond, began proceedings for a summary judgment against 
them, in the circuit court of said county, for money received 
by said Falconer as such collector and not paid over. The 
proceeding is a statutory one under sections 3059 and 3060 
of the Revised Code; the first of which is as follows: 
“Judgment must in like manner be summarily rendered in 
favor of the comptroller of public accounts,” [now called 
auditor,] “against the defaulters hereinafter named,” [de- 
faulting tax collectors and probate judges, § 3060,| “and their 
sureties in the circuit court held at the seat of government, 
or in that of any county in which the defaulter, or his sure- 
ties, may reside, on ten days notice.” The notice was served 
on some of the sureties for the tax collector, but not on the 
latter or his surety, Bowen; and afterwards, by order of the 
court, at the instance of the auditor, the action was discon- 
tinued as to them, and was declared abated as to another 
who had died; whereupon the remaining parties who had 
been served with notice of the motion, insisted that it was 
thereby discontinued as to them also, and moved the court 
for judgment accordingly; which being refused, they ex- 
cepted. They now ask this court, by a writ of mandamus, to 
require the cause to be discontinued as to them in the cir- 
cuit court. 

For petitioners, it is contended, that according to said sec- 
tions 3059 and 3060, no judgment can be rendered in an 
action of this summary character, against the sureties, with- 
out it be rendered against the principal also. This would 
undoubtedly be so, if the proceeding were dependent on those 
sections alone. They are a portion of Article V, of Chapter 
3, in “Title” 2, and Part 3, of the Revised Code; which 
“chapter” relates entirely to “summary judgments,” and is 
divided into six “articles.” Of these, the first, with the 
heading, “General Rules,” contains several sections that are 
intended to be applicable to the proceedings relating to sum- 
mary judgments against all the officers and persons men- 
tioned as subject to them in the next five articles, except 
where otherwise expressly indicated. This arranging of the 
contents of a Code, so that one part shall be explained by 
another, is the object of such a work. Its very purpose is, 
by a division of statutes and a reduction of the parts under 
suitable titles into a systematic whole, to rid legislative en- 
actments of the repetitions in which they are apt to abound, 
and so condense them within a compass convenient for use. 
Therefore, the sections above referred to, concerning sum- 
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mary judgments against probate judges and tax collectors, 
even without the relative phrase: “in like manner,” refer- 
ring to something antecedent, must be construed in connec- 
tion with and as qualified by § 3026 in “Article I,” contain- \ 
ing “general rules’; which section is as follows: “The mo- 
tion may be made by the party aggrieved, or his legal repre- 
sentatives, against the person in default and his sureties 
upon his official bond, and judgment must be rendered 
against such of the parties, whether principal or surety, as 
may have received notice of the intended motion.” Such 
was evidently the view of this court in Armstrong v. Holley, 
29 Ala. 305, and also in Ware v. Green, 37 Ala. 494. The 
discontinuance, therefore, as to those on whom notice was 
not served, did not operate a discontinuance as to the others. 

It remains to consider what effect was produced upon the 
action by the abatement of it as to the surety upon whom 
the notice was served, who afterwards died. . 

The law relating to “summary judgments,” (as they are 
called in the Code), or summary proceedings authorized by 
statute, and not according to the course of the common law, 
has, in Alabama, always been strictly construed. They are 
allowed only, or chiefly, against defaulting officers and their 
sureties, or defaulting attorneys charged with the collection 
of money for clients, or in favor of sureties against their 
principals whose debts the sureties have had to pay, or 
against co-sureties who have failed to do their part in such 
payments ; cases in which the evidence is generally direct 
and plain, and often of record, and the defendants, persons 
with whom, it is implied, the courts should promptly deal. 
The progress to judgment in such instances, is expected to 
be a speedy one. It is not comtemplated that it shall be 
delayed, as in the present case it seems to have been, by con- 
tinuances from term to term, making the proceeding as dila- y 
tory as the more formal regular action. And this ought not 
to be done, unless, at least, entries have been made, pleas 
filed and issues formed, which will hold the parties to be in 
court as in a common suit, and relieve the action of the pre- 
carious character of a mere motion for a summary judg- 
ment.—See Smith v. Br. Bank, 5 Ala. 26; King, Administra- 
tor, v. Armstrong, 14 id. 393; Curry v. The Bank, 8 Port. t 
p- 372; Rutherford’s Administrator v. Smith, 27 Ala. 417. For, 
it is with a purpose that the remedy shall be “summary”’— 
that is, be prompt and decisive—that in some cases, it is 
allowed by statute, upon a mere motion in court founded on 
a short notice from the mover. | 

Because the action is thus summary and out of the com- vy 
mon order, the courts are particular to require that every- 
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thing shall be done strictly according to the act authorizing 
it. No case will be brought within the statute by intend- 
ment or construction. Hence, it has been held that unless 
so provided in the statute, the remedy is not available for or 
against an executor or administrator of a deceased person, 
although expressly given in favor of or against such person, 
if he were living.—Jones, Adm’r, v. Brooks, 30 Ala. 588 ; Mur- 
phey’s Adm’r v. Br. Bank, 5 id. 421; Logan, Adm’r, v. Barday, 
3 id. 361. 

In Collier, Gov’r, v. Powell and Bradley, 23 Ala. 599, the 


motion was against the sureties of a deceased tax collector, 


under an act Sleep that the comptroller shall “movethe . 


court for judgment against him and his sureties for the 
amount of the taxes not paid into the treasury ; and that the 


court shall render judgment for such amount on proof of. 


fifteen days notice to the tax collector against him and his 
sureties, or, when the collector absconds, or secretes himself, 
or, when the notice is returned ‘not found’ as to him, then 
against such of his sureties as may have been notified of the 
intended motion.” This act, so far as the question under 
consideration is concerned, is substantially the same as the 
sections of the Code applicable to the case before us. The 
court held that because the tax collector, although dead, was 
not a party to the notice, and it was not returned “not found” 
as to him, the motion could not be maintained against his 
sureties ; a decision which seems not reconcilable with the 
eases of Wiliiamson v. Br. Bank, 3 Ala. 504, and Bondurant 
v. Bank, 5 Ala. 172. See, also, Boring v. Williams, 17 Ala. 510. 

In Ware v. Greene, 37 Ala. 494, which was also against a 
tax collector and some of his sureties, the notice of the mo- 
tion was issued against the principal and four only of his six 
sureties. The omission of the other two was not in any way 
explained ; and the proceeding was under the same sections 
of the Code which govern the cause now before us. The 
court held, that, being summary and highly penal, (25 per 
cent. damages are allowed,) it “must be pursued in strict con- 
formity to the law authorizing it,’ and that although under 
§ 2597 of the Code (3026, supra, of the Revised Code), per- 
haps judgment might be rendered against “so many of the 


sureties as received the notice, omitting those who were not 


served with notice, .“. . neither that section nor any 


other authorizes the unexplained omission from the notice 
by which the proceeding is instituted, of a portion of the 
sureties.” Ch. J. Walker, in qualifying this judgment by the 
word “unexplained,” leaves it to be inferred that a satisfac- 
tory reason might, perhaps, be assigned for not instituting 
the motion by notice against all, in which case, the fact that 
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some of the parties were dead, and the law did not extend 
the remedy against their executors, or administrators, would 
seem to be as good an explanation as any that could be 
offered, why the names of such deceased parties were omit- 
ted. 

But, these cases all relate to the institution of proceedings, 
to the right of the plaintiff according to the law, and by vir- 
tue of the course he has taken, to maintain the motion for a 
summary judgment, and not to the effect of any thing after- 
wards done or suffered by one of the defendants, as of his 
becoming a bankrupt, or of his death. It would be contrary 
to the maxim, actus Dei nemini facit injuriam, to hold that 
when a plaintiff had properly brought into court as de- 
fendants, several persons who are jointly liable to him, he 
should, by the death of one of them, be deprived of his right 
to recover of the others against whom the cause of action 
survives, and subjected to costs by the dismissal of his suit. 
Such is not the law applicable in that event.—Harrison v. 
King, Minor, 364; Piffin v. Fenton, Cro. Cas. 426; 1 Bac. 
Abr. (Bronv. Ed.) 14; Sumner v. Tileston, 4 Pick. 308. 

The motion for a writ of mandamus, requiring the circuit 
court to order an entry of discontinuance, is denied with 
costs. 


Stone, J., not sitting. 


Morris v. Beebe & Henshaw. 
Gerald & Tyler v. Morris. 
Real Action in the Nature of Ejectment. 


1. Real action ; parties defendant.—In the statutory real action, as in eject- 
ment at common law, the tenant in actual possession is the only proper party 
defendant. 

2. Same.—The landlord, though he may have title beyond the term created 
in thetenant, can not be made a defendant in the first instance, although un- 
der the statute he has the right to intervene as defendant, if he so elects. 

3. Same.—The purpose of our statute authorizing the recovery of damages 
for use and occupation, as an incident of the judgment for recovery of pos- 
session, was to avoid the multiplicity of suits necessary to that end between 
the parties at common law ; it was not intended to authorize the introduction 
of defendants, against whom no judgment could be rendered but for damages 
and mesne profits, along with defendants against whom judgment can be ren- 
dered, both for possession and damages. 


Vou. LIV. 
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4, Plea; what sufficient answer to action.—A plea by defendant ‘‘ disclaiming 
all right, interest or possession in the premises sued for, at or since the com- 
mencement of the action,” is tantamount to a plea denying possession, and 
the court can not disregard it, and render judgment nil dicit for plaintiff for 


the premises sued for. ; 

5. Replication ; what properly disallowed.—A replication to such plea, that 
defendant was in possession by his tenant, is no,answer to it, but a departure 
from the plea, and is properly stricken out. 

6. Tenants of purchaser at sheriff’s sale; when may be ousted.—Tenants 
holding under a purchaser of land at sheriff’s sale, may be ousted by one who 
redeems, under the statute, from the landlord, although the lease by its terms 
extends beyond that time. The estate of the landlord, though absolute until 
redemption, is destroyed thereby, and with it tall the lease and other mere 
dependencies or incidents. 


AppEAL from Montgomery Circuit Court. 

Tried before Hon. James Q. SMITH. 

This was a real action in the nawure of ejectment, brought 
by Josiah Morris, on May 4th, 1872, against A. Gerald, F. 
Tyler, Eugene Beebe and Ferrie Henshaw, to recover pos- 
session of certain premises in the city of Montgomery, 
known as the “ Montgomery Stables,” together with damages 
for their detention. 

The first count of the complaint is in the exact language 
of the form for such action, prescribed in the Revised Code. 
The second count differed from the first only in this: It 
averred that one May was possessed of the premises prior 
to the 2d day of January, A. D. 1872; that defendants en- 
tered and held the premises in subordination to the rights of 
May ; that after defendants had so entered, the sheriff, after 
due levy, &c., sold the premises under execution against 
May, and made conveyance to plaintiff on said 2d day of 
January, A. D. 1872; that after receiving conveyance, plain- 
tiff demanded possession and was refused, &c. 

The defendants, Henshaw «& Beebe, “appeared in person 
and by attorney, and disclaim all right, interest or posses- 
sion in the premises sued for, at or since the commencement 
of the action,” &c., and the other defendants filed their plea 
of not guilty. 

When the cause came on for trial, the plaintiff, having 
taken issue on the plea of the defendants Gerald & Tyler, 
moved the court to render judgment nil dicit against Beebe 
& Henshaw for recovery of the premises sued for, and that 
it be referred to a jury to ascertain by their verdict whether 
Beebe & Henshaw were in possession of the premises when 
the suit was commenced. The court overruled this motion, 
and plaintiff excepted. 

The plaintiff thereupon offered to file a replication “in 
answer to the disclaimer of said Beebe & Henshaw,” averring, 
in substance, that they were in possession of the premises 
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sued for, by their tenants, at the commencement of the suit, 
but the court, on motion of said Beebe & Henshaw, struck 
out said replication, and plaintiff excepted. 

It appears from the testimony that one May was originally 
seized in fee of the premises; that they were afterwards sold 
by the sheriff under execution against him and bought by E. 
Beebe & Co., (a firm composed of the defendants, Beebe & 
Henshaw,) to whom a conveyance was made; that Beebe & 
Co. then leased the property for the term of three years to 
defendants, Tyler and one Bell, at a rent of $1,000, payable 
quarterly, and they went into possession under the lease. 
After this May redeemed from Beebe & Co., who reconveyed 
to him, and Bell transferred his interest to defendant Gerald, 
who was in possession under this transfer. After this, the 
sheriff levied on the premises, under executions against 
May, and sold and conveyed to the plaintiff Morris. Tyler 
& Gerald were in possession at the time of the sale to ilar 
ris, and claimed the right to possession under said lease, 


' which, according to its terms, had not expired, at the time 


suit was brought. 
There was evidence of the yearly rental value of the prem- 


ises, but’ none that Henshaw & Beebe were in possession. 
Gerald testified that he borrowed money of Beebe & Co. to 
pay for Bell’s interest in the lease, and had given therefor a 
mortgage on his (Gerald’s) interest in the stock, but that 
neither himself nor Tyler had paid them any rent. This 
was, in substance, all the evidence. 

The court charged the jury, in substance, that they had 
nothing to do with Henshaw & Beebe, and if they found for 
the plaintiff, their verdict should be solely against the de- 
fendants, Gerald & Tyler. The plaintiff excepted to this 
charge. The court, among other things, also charged the 
jury, at the request of the defendants, Tyler & Gerald, that 
plaintiff, if entitled to recover, could recover rents only from 
the time of his purchase up to the trial; that the damages 
he would be entitled to recover, could not exceed the value 
of the rents of the property from the time plaintiff pur- 
chased up to the time of the trial, and interest. ‘The plain- 
tiff excepted to each of these charges. 

The court also charged the jury, at the request of the 
plaintiff, if they believed all the evidence, the plaintiff was 
entitled to recover from the defendants, Gerald & Tyler, and 
they separately and severally excepted. There was judg- 
ment on verdict against Gerald & Tyler for recovery of pos- 
session and damages, &c., and judgment was also rendered 
in favor of Beebe & Henshaw. 

By consent, under the rules, Morris was permitted to 

VoL. Liv. 
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come in and assign error, as on cross appeal, and each party 
assigned as error the rulings of the court, to which he 


excepted. 


Watts & Troy appeared for Morris on the original and 
cross appeal. 


Joun A. Etmore and Sam’h F. Rice, contra, appeared for 
appellees on Morris’ appeal, and for Gerald & Tyler on 
their appeal. 


BRICKELL, C. J.—These are cross appeals, and were 
argued and submitted together. The only question pre- 
sented on the appeal of Morris v. Beebe & Henshaw, which 
we will first consider, is, whether the statutory real action 
can be maintained against landlord and tenant jointly, or 
whether the tenant in possession is not the only proper party 
defendant. 

The Code abolishes all common law forms of action.—Jvey 
v. Blum, 53 Ala. It prescribes a system of remedies bearing 
more or less analogy to the remedies furnished by the com- 
mon law. In the application of these remedies, we must 
look for common law principles and precedents to aid us. 
The statute providing the remedy pursued by appellant is as 
follows: ‘ Actions to recover the possession of land may be 
brought in the nature of ejectment, without any statement 
of any lease or demise to the plaintiff or ouster by a casual 
or nominal ejecter, and in such cases the law now in force in 
relation to the action of ejectment, except so far as relates 
to the fictitious proceedings therein, or except so far as the 
same is changed by this Code, is applicable thereto.”—R. C. 
§ 2610. “It 1s sufficient for the plaintiff to allege in his com- 
plaint that he was possessed of the premises sued for, de- 
scribing the same by its designation at the land office, or, 
when that cannot be done, by metes and bounds, or other 
appropriate designation, and that after his right accrued, the 
defendant entered thereupon and unlawfully withholds and 
detains the same.”—R. C. § 2611. “The plea is not guilty, 
under which the defendant may give the same matter in evi- 
dence as upon the plea of not guilty in ejectment. Such plea 
is an admission of defendant's possession of the premises, 
unless he distinctly states upon the record the extent of his 
possession.”—R. C. § 2613-14. The judgment is for the 
whole or a part of the premises.—R. C. § 2618. A form of 
complaint is prescribed, entitled “for the recovery of land, 
or possession thereof, complaint in the nature of an action 
for ejectment.”—R. C. p. 677. The Code expressly declares 
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any pleading conforming substantially to the schedule of 
forms appended to it, is sufficient.—R. C. § 2630. Until the 
statute of 1863, reviving the action of ejectment as it existed 
at common law, (R. C. § 2621,) the form of action thus pro- 
vided by the Code, was the only action which could be pur- 
sued for the recovery of lands or the possession thereof. 
Whether it was a real action or a possessory action, as class- 
ified at common law—whether it was founded on a right of 
property or the mere right of possession—whether for the 
recovery of the freehold or a term of years, it was merged 
in this statutory action. Such, it is apparent, was the legis- 
lative interpretation, or there was no necessity for reviving 
the action of ejectment, and authorizing a party at his elec- 
tion to pursue that or the statutory remedy. 

The statutory remedy is expressly assimilated to the ac- 
tion of ejectment. Divested of the fictitious proceedings 
with which that action was encumbered, it was a plain, sim- 
ple remedy for trying the right of possession. The statute 
is silent as to who are the proper or necessary parties plain- 
tiff or defendant, and as to who may join, or be joined, in the 
one or the other capacity. The common law in reference to 
the action of ejectment, must determine who are the proper 
parties. The tenant in possession, he who entered and alone 
could enter into the consent rule, was the only proper and 
natural party defendant.—Adams Ej. 255; Tyler on Hj. 411; 
Wharton v. Clay, 4 Bibb, 167; Jackson v. Ives, 9 Cow. 661 ; 
West v. Talman, 4 Wash. 200. Said Lord Kenyon: “On 
trial of an ejectment, two parties come to litigate the title to 
an estate, the person claiming, and the person who is sup- 
posed to withhold improperly the possession, but as soon as 
it turns out that the latter is not in possession, it seems to 
me the cause is ill-constituted between those persons.” 
Gootright v. Rich, 7 D. & E. 334. The statute, in terms, dis- 
penses with the fictitious proceedings, the statement of the 
lease to the plaintiff, and the ouster by a casual or nominal 
ejector. Dispensing with the fictions, the law in relation to 
the action of ejectment not changed by the Code remains of 
force, applicable to the statutory action. This being true, 
to support the action, the plaintiff must prove the defendant 
in the actual possession of the premises at the time suit is 
commenced, unless it is admitted by the plea of the defend- 
ant.—Tyler on Ej. 472; Barbour on Parties, 265; Lucas v. 
Johnson, 8 Barb. 248; Fenn v. Wood, 1 Bos. & Pul. 573. 
While the fictitious proceedings were in use, the court was 
always careful to see that the declaration and notice had 


-been served on the tenant in possession.—Tyler on Ej. 411. 


If not served on him, though served on his landlord, a judg- 
VoL. Liv. ; 
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ment rendered, and a writ of habvere facias possessionem issued, 
would, on his motion, be vacated.— West v. Talman, 4 Wash. 
200. When the landlord parted with possession for a term, 
and the tenant entered, the right of possession was trans- 
ferred to him, and the landlord could not legally enter during 
the continuance of the term. The possession of the tenant 
is for some purposes deemed the possession of the landlord. 
When so deemed, it is for the protection of the landlord. 
The judgment in ejectment, or in the statutory action, oper- 
ating on the possession, and a change of possession, the 
process for execution of judgment, if judgment is for plain- 
tiff, being a writ commanding the restitution or induction of 
plaintiff into possession, it follows naturally and legally that 
the tenant in possession, though holding in subordination to 
the title of the landlord, yet having a right of possession, 
the landlord cannot disturb, is the proper party defendant. 
The landlord is not the proper party, because the judgment 
against him, and the writ for its execution, would be unavail- 
ing aguinst the possession. We speak of the proper relation 
of landlord ae tenant, and not of the relation of master 
and servant, or of principal and agent. The case under con- 
sideration is that of landlord and tenant, as it is disclosed 
by pleadings and proofs. 

The landlord at common law, or rather by the rules and 
practice of the courts, was not permitted to defend, though 
his title was involved, even when he received notice, without 
the consent of the tenant.—Adams on Ej. 256. To protect 
the landlord, statutes have been enacted similar to our pres- 
ent statute, providing “when the suit is against a tenant, the 
landlord must, on his motion, be made defendant.”—R. C. 
§ 2606. Such statutes do not authorize the plaintiff to make 
him an original defendant, in commencing suit, nor dispense 
with the necessity of making the tenant a party defendant. 
They simply confer on the landlord a right to intervene in 
the suit, which he may waive or exercise at his option. If 
he has title extending beyond the ierm he has created in the 
tenant, which can be affected by the suit, it will be his inter- 
est to intervene, and the title and the right of possession 
will generally be quieted by the judgment. If he has no 
such title, there is no reason to justifv his intervention, or 
for making him a party defendant. 

The statute evidently contemplates that the action shall 
be brought only against the party in actual possession, and 
not against a party having a reversionary title to the pos- 
session. The averment of the complaint is, that the defend- 
ant “unlawfully withholds and detains,” which can be as- 
serted only of an actual possessor, and not of him whose 
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right of possession is in reversion. The plea is not guilty 
of the matters charged in the complaint—not guilty of any 
past but of a present withholding and possession; and is an 
admission of present possession dispensing with proof of 
the fact, unless the defendant distinctly states the extent of 
his possession.—R. C. § 2614. The statute, in defining the 
effect of the plea, with the exception of the case in which 
the defendant limits its effect to the particular part of the 
premises of which he has possession, implies necessarily, 
that the plea is by a party having a possession to limit. 
One having no possession, making, in truth, no admission of 
possession, by the general plea of not guilty, could not dis- 
tinctly state on the record the extent of his possession. 
The statute contemplates the party defendant shall have an 
actual possession, on which the judgment may operate. 
This, the landlord who has for a term divested himself of 
possession, has not, and he is not a proper party defendant. 
If made defendant, he may by plea denying possession, pro- 
tect himself against suit and judgment. Though the plea 
purports to be a disclaimer, it is in substance a denial of the 
possession of the premises, and the court could not disregard 
it, and enter judgment mil dicit against the defendants. The 
word disclaim, instead of the word deny, is employed, but one 
of the significations of that word, and not an unusual one, is 
to deny possession. The disclaimer, as pleading in the com- 
mon law actions, was of use only in real, not in possessory 
actions. It gave the demandant all that a judgment in his 
favor could accomplish, operating as a release or surrender 
to him.—Jackson on Real Actions, 97. No such pleading 
was known in the action of ejectment, nor do we suppose it 
was intended to introduce it into the statutory action, assim- 
ilated to it. The replication to the plea was not an answer 
to it, but a departure from it, and was properly stricken out. 
It admitted in effect the facts stated in the plea, but proposed 
an immaterial issue, that the tenants of the defendants were 
in possession, which, if true, was a bar to the suit. 

Because mesne profits, or damages for the use and occupa- 
tion, are now recoverable in the suit for the recovery of the 
land, or its possession, does not change the rule as to the 
proper party defendant. The damages are an incident to 
the judgment, as in an action of detinue damages for the 
detention, are an incident to the recovery of the chattel 
detained. The object of the statute in authorizing their 
recovery, as an incident to the judgment in ejectment, was 
to avoid the multiplicity of suits between the same parties 
necessary at common law. It was never intended to author- 
- the introduction of defendants against whom no other 
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judgment than for damages or mesne profits could be ren- 
dered, while against other defendants not only a judgment 
for damages, but a judgment for the recovery of possession, 
was rendered. Judgments at law are not capable of being 
so split up or divided. It is true, the statute authorizes 
judgments severally against each of several joint defendants, 
for the damages arising from the detention of the part of the 
premises held by each.—R. C. § 2615. At common law, a 
plaintiff could join in ejectment, several defendants, holding 
separately distinct parts of the premises, and recover of each 
the part occupied by him.—Sowland v. Ladiga, 21 Ala. 33. 
When the statute authorized the recovery of mesne profits as 
damages, and as an incident to the judgment, as it did prior 
to the Code, the consequence was that the damages must 
have been severally assessed when there were several defend- 
ants holding separately distinct parts of the premises. This 
section of the Code is merely an affirmation of a legal conse- 
quence, existing without it, and indicates no legislative intent 
that there can be in ejectment a judgment against one defend- 
ant for mesne profits only, and against another for the prem- 
ises and mesne profits. 

There are doubtless cases in which the landlord, not suable 
in ejectment, may be liable with his tenant for mesne profits. 
Such a case would occur when the tenant enters under the 
landlord, after the plaintiff's right of possession had accrued. 
Then, on the principle that all who aid in the commission of 
a trespass are deemed in law trespassers, the landlord may 
be liable for the mesne profits during the occupation of his 
tenant.—Chirac v. Reinicker, 11 Wheat. 297. In such a case 
the remedy for recovery is an action of trespass, joining 
landlord and tenant or not as the plaintiff may elect. The 
action of ejectment is not in such a case a proper remedy for 
recovery of damages. 

The question arising on the appeal of Gerald & Tyler v. 
Morris, is whether the tenants of a purchaser at sheriff’s 
sale, are subject to ouster if the premises are redeemed dur- 
ing the term for which they have leased? 

The statutes authorizing the redemption of lands sold 
under execution, within two years after the sale, by the 
defendant or his judgment creditor, does not create the rela- 
tion of mortgagor and mortgagee between the judgment 
debtor and the purchaser. When the sheriff’s sale is con- 
summated by the delivery of the deed to the purchaser, he 
becomes the absolute owner, entitled to possession, and the 
rents and profits. The defendant in execution has no inter- 
est in the lands. There remains nothing in him, “but the 
naked right of redemption, which is irretrievably lost if it 
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be not asserted in the time and manner prescribed by law.” — 
Kannon v. Pillow, 7 Humph. 281; Spoor v. Phillips, 27 Ala. 193. 
Though improvements give to land its principal value, the 
purchaser may remove them, without liability to impeach- 
ment for waste.—Aannon v. Pillow, supra: All that remains 
to the defendant, or that the statute reserves to his judg- 
ment creditors, is in the nature of a right of repurchase. It 
bears a resemblance to the possibility of reverter, remaining 
in the grantor on the creation of a base or qualified fee at 
common law, which was not property, but mere matter of 
jurisdiction. When the jurisdiction is exercised, by the 
payment or tender necessary to redemption, if made by the 
judgment debtor, its effect is by the express terms of the 
statute to “reinvest him with the title.” He is in the estate, 
as a grantor entering at common law for breach of condition 
was, as of his original estate—as if there had been no sher- 
iff’s sale and conveyance. So if a creditor pays, or tenders 
the purchaser the sum necessary for redemption, and gives 
the judgment debtor the proper credit, by operation of law, 
by the words of the statute, “the title to such land vests in 
the creditor.” It could not have been made more apparent, 
that redemption, whether by the debtor or creditor, should 
determine the title of the purchaser at the sheriff’s sale, 
though until redemption it is absolute. The destruction of 
that estate carries with it the lease to tenants, and all other 
mere dependencies or incidents. “It is a clear principle of 
the common law,” says Chancellor Kent, “that no man could 
grant a lease to continue beyond the period at which his own 
estate was to determine.”—4 Kent, 116. The redemption 
from the landlord of the defendants, determined his estate 
in the premises, and was a termination of the lease dependent 
on it. It was within the option of the purchaser at sheriff’s 
sale, subsequent to the redemption by the judgment debtor, 
whether he would renew and continue the lease, accepting 
the lessees as his tenants, or eject them. 

There are other unimportant questions arising on the 
record, which have been considered, but an express decision 
of them would not vary our judgment. We find no error in 
either judgment, authorizing a reversal, and they must be 
respectively affirmed. 

Vou. Liv. 
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Welsh v. Phillips. 


Real Action under the Code. 


1. Mortgages ; how regarded under our decisions.— Under our decisions mort- 
gages are regarded as possessing a dual character—a conveyance of an estate 
in lands, and a security for a debt—bearing one character in a court of law, 


and another in a court of equity. 
2. Same.—After the law day and default in the performance of the condi- 


tion, the estate, at law, vests absolutely in the mortgagee, leaving the mort- 
gagor a mere equity of redemption, which courts of law can not notice; and a 
conveyance of the land by the mortgagee will pass the legal title, though the 
debt be not assigned; and a conveyance with warranty will also operate as an 


equitable assignment of the debt. 
3. Same.—In equity, the mortgage remains a security for the debt, passing 


as an incident with it, as would any other security; the mortgagor retaining a 
right to perform the condition, on making compensation to the mortgagee, 
which is regarded as an estate in lands, separate from the legal estate, aliena- 


ble or transmissible by descent or devise. 
4. Estates, when merged.—At law the rule is inflexible, that where a greater 


or less, or a legal and equitable estate, coincide in the same person, they are 
merged; in equity, the merger depends on the intention of the partjés. . 

5. Same.—Where the mortgagee conveys direct to the mortgagor, as trustee 
for A during her life; with remainder over to her children, and the mortgagor 
covenants to accept the trust and carry it into effect, the conveyance unites in 
the trustee the enti:e estate of mortgagor and mortgagee, and upon A’s death 
the trust terminates, devolving upon the remaindermen the entire legal and 


equitable estate in the lands, 


AppraL from Circuit Court of Perry. 

Tried before Hon. M. J. Sarroxp. 

This was a real action under the Code, in which the appel- 
lants were plaintiffs, and the parties respectively deduced 
title from Nicholas Welsh, who, on the 7th day of April, 1842, 
by mortgage conveyed the premises to John S. Welsh, to 
secure on or before the Ist day of January, 1844, the pay- 
ment of a debt due him from said Nicholas. On the 20th of 
November, 1842, the said John S. being in possession under 
the mortgage, (the mortgage not reserving to the mortgagor 
possession,) made a conveyance in fee simple of the premises 
to the said Nicholas, in trust for the separate use of Clara 
Welsh, the wife of said Nicholas, during her life, remainder 
over on her death to her surviving children, and the repre- 
sentatives of such as may have died. In ‘the execution of 
this deed said Nicholas joined, and therein covenants in 
these words: “And the said Nicholas Welsh doth hereby 
covenant and agree to accept of the trust reposed in him by 
the said John 8. Welsh, and to carry the same into effect.” 
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These conveyances were properly recorded. Under the last 
conveyance Nicholas entered into possession, remaining 
therein until 1850, when he bargained and sold to one Cocke, 
and in 1853 he and his wife conveyed to him in fee simple. 
Cocke entered into possession, remaining therein until 1864, 
when he sold and conveyed to one Braghton, under whom 
the defendants entered and hold. The appellants are the 
children of Clara Welsh, who died in 1868, and this suit was 
commenced in 1871.- The court charged the jury the appel- 
lants were not entitled to recover, and this is now assigned 
as error. 


Brooks, Haratson & Roy, and Reep & May, for appellant. 
The principles invoked by the counsel for appellee, in refer- 
ence to the effect and construction of mortgages generally, 
may be admitted without detriment to this cause. 

lf the mortgagor and mortgagee unite and convey the 
mortgaged premises to a third person, whether the mortgage 
debt be satisfied or not, we apprehend that it could not 
thereafter be seriously contended that the grantee had not 
acquired the title of the mortgagor and mortgagee to the 
property conveyed by them; or, what is the same thing, if 
the mortgagee, with the consent of the mortgagor, convey the 
mortgaged premises, the grantee acquires the title of both— 
they would both be estopped to deny his title. 

Here, the mortgagee, by an agreement with the mortgagor, 
conveys the property for the benefit of Mrs. Clara Welsh and 
her children, making her husband, the mortgagor, the trustee 
in the deed, and this with the consent of the mortgagor, who 
signs the deed in token of such consent and agreement. 

Could he afterwards deny that he had not conveyed the 
property to the beneficiaries in the deed? He would be 
estopped to make such a denial, and so would every body 
else who might claim under him.— Douglas v. Scott, 5 Ohio, 
199; Herman on Estoppel, 263. 

The mortgagee in a deed may reconvey by quit-claim or 
otherwise to the mortgagor, and the latter becomes rein- 
vested, if he accept such conveyance, with the exact title 
covered by the deed of reconveyance, and the mortgagor 
would be bound by the terms of the deed thus accepted by 
him. In this instance he accepted it, as trustee for bie wife 
and children. He was authorized thus to receive it, and 
neither he nor any one under him can gainsay it.—Authori- 
ties supra ; Huckabee v. Billingslea, 16 Ala. 419-20. 


JouN F. Vary, contva.—A mortgage creates no higher inter- 
est than a lien.—11 Johns, 593; 4 Johns, 41; 13 N. H. 247; 
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2 Ala. 190; 6 S. & M. 139; 18 Ala. 42. The rule that a 


plaintiff in ejectment can not recover when the title is in a 
third person, does not apply where the outstanding title is a 
mortgage—as against all but the mortgagee the mortgagor is 
owner.—5 Halst. 157; 11 N. H. 274; 4 Johns. 42. Upon the 
same principle, a mortgagor may maintain ejectment against 
one who claims it from the mortgagee.—Jackson, ex dem. v. 
Bronson, 19 Johns. 325. An assignment of the mortgage 
without the debt conveys nothing.—13 N. H. 251; Wilson v. 
Troup, 2 Cow. 230. Upon the death of the mortgagee, it goes 
to his administrator.—2 Cow. 230; 11 N. H. 351. 

The authorities establish that John S. Welsh had only a 
security for the payment of a debt, which security was only 
a lien on the land for the payment of that debt. Such was 
his interest, and his only interest, in the land. He could not 
convey to Nicholas Welsh any greater interest than he him- 
self had. To transfer that interest to Nicholas he nad to 
transfer to him the debt itself. But a transfer of the debt 
to Nicholas, who owed the debt, was a forgiving of the debt ; 
an extinguishment of it; and such extinguishment of the debt 
also extinguished the security, the mortgage—the mortgage 
thereby ceased, determined, became void, the same as if the 
debt had been paid; and, consequently, the conveyance of 
John 8. Welsh to Nicholas Welsh, by the deed of trust, con- 
veyed nothing. The transaction simply extinguished the 
mortgage, and left the fee simple title in Nicholas unencum- 
bered by the lien of the mortgage, and coaveyed nothing to 
Nicholas by the deed of trust. The deed of trust had no 
more effect as a conveyance of fee simple title than it would 
have had, if the mortgage had never been made by Nicholas 
Welsh to John S. Welsh. 

Appellants call to their aid the doctrine of estoppel. Es- 
toppel is not known to the law as a means to enable one to 
commit or perpetuate a fraud or a wrong—its object is to 
prevent both. 

A may have some title to land, say a life estate; B may 
have some title to the same land, say the remainder over— 
both together having the entire title. If A and B unite and 
convey the land to a third person, such grantee doubtless 
acquires the title of A and B. But suppose that A is in- 
debted to B, and gives B a mortgage on his life estate in the 
land to secure the payment of his debt to B, and A and B 
then unite and convey the land toa third person by the ordin- 
ary deed to convey the fee simple title only—would this 
grantee acquire any thing more than the title of A and B? 
Would he thereby acquire also the mortgage which A gave 
B on A’s interest in the land? The authorities establish 
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that a mortgage is personal property, and it is a new doctrine 
not yet fully recognized as law, that a conveyance of land by 
deed conveys also personal property. By such conveyance 
the grantee would acquire the title of A and B subject to the 
mortgage which B held on A’s interest in the land. He 
would acquire the mortgage, or the mortgage title only by a 
transfer to him by B of the debt which A owed B and secured 
by the mortgage, and he would then acquire, in addition to 
the title of A and B, the debt which A owed B. The grantee 
could not, by the ordinary deed of conveyance of land, acquire 
the mortgage, nor any interest in it, nor any interest which 
B had by virtue of or under it; for that is personal property 
(authorities supra) and would not pass by such deed—he would 
only acquire, by such conveyance, the title of A and B sub- 
ject to the mortgage. It is true that B might release his 
mortgage, and the deed might be drawn with such stipula- 
tions or. recitals in it as to show that B intended to release 
and did thereby release, the mortgage; but then, the grantee 
would not acquire any interest in the mortgage, nor any title 
by virtue of or under it; he would only acquire the title of 
A and B discharged of the mortgage. 

And so, if A, having the entire fee simple title to land, and 
being indebted to B, should secure that debt by a mortgage 
to B on the land, and before the law day of the mortgage and 
the debt remaining unpaid, A, the mortgagor, and B, the mort- 
gagee, should unite in a deed to convey the fee simple title to 
a third person,this grantee would acquire the fee simple title, 
but he would acquire it entirely from A and nothing from B, 
and he would get the fee simple title subject to the mortgage 
which B held, unless the deed contained apt and proper 
words showing that B intended to release, and did thereby 
release, his mortgage, and then the grantee would not acquire 
any title from B, but simply acquire the fee simple title dis- 
charged of the lien of the mortgage. 

But, in the case at bar, the grantee is not a third person. 
The transaction is entirely between mortgagor and mortgagee. 
Nicholas Welsh, before and at the time he gave the mortgage, 
was invested with the fee simple title to the land. The mort- 
gage was simply a lien upon the land as a security for the 
payment of a debt. By the terms of the mortgage, if Nich- 
olas Welsh paid the debt the mortgage become void. If 
John S. Welsh forgave the debt or transferred it to Nicholas, 
it had the same effect upon the mortgage—the mortgage be- 
came void. The result is, that John S. Welsh, by the deed of 
trust, conveyed nothing to Nicholas Welsh. Nicholas was 
legally incompetent to convey to himself. He did not pre- 
tend to doso. His acceptance of the trust is no conveyance ; 
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and he does not pretend to convey any thing to himself that 
_was his. The transaction by which this deed of trust was 
brought into existence, left the fee simple title to the land 
where that title was before and at the time of the execution 
of the mortgage, to-wit :in Nicholas Welsh. I submit that the 
claim which the children now set up is in effect sayingthat 
their parents perpetrated a wrong and afraud upon Cocke; but 
be this as it may, or whether it ought, in law, or not to have 
any effect upon their claim, it does not seem to be right or 
just that they should be allowed, in the face of the covenant 
of their parents, that not only their parents, but that they, 
the appellants also, should warrant and forever defend the 
title to said Cocke and his assigns, to recover the land with- 
out restoring or offering to restore the money which Cocke 
paid for that title, of the benefit of which money they have 
doubtless long since received their full share. The doctrine 
of estoppel was never intended to be a cover for the perpe- 
tration or perpetuation of such wrong and injury. Appel- 
lants must show that they have the just, legal right to recov- 
er; and they can not so apply the doctrine of estoppel as to 
prevent us from showing that they have not that right; and 
hence, I insist that we are not estopped to go behind that 
deed of trust, and to ascertain whether or no the transaction 
was such as to pass the fee simple title by that deed of 
trust. 


BRICKELL, C. J.—The question most fully discussed by 
counsel, and which, wé suppose, controlled the judgment of 
the circuit court, the effect and operation of a conveyance 
absolute in form and terms, by a mortgagee in possession 
of the mortgaged premises, without an assignment or transfer 
of the mortgage debt, has not been the subject of express 
adjudication in this court. In Duval v. McLoskey, 1 Ala. 737, 
the court, citing the decisions in New York which hold a 
transfer of an interest in the mortgaged premises without an 
assignment of the debt, is a nullity—the mortgage being a 
mere incident to the debt, and adopting them as correct ex- 
positions of the law, say nevertheless: “In concluding that a 
mortgagee can not assign the right to the mortgaged prop- 
erty without also assigning the debt to which it is an incident, 
we do not desire to be understood as intimating that it is 
incompetent for the mortgagee to relinquish, by contract, the 
possession to a third person, at any time, until the debt is 
paid.” hether a mortgagee may by an assignment to a 
stranger of the mortgage, or by a conveyance of the premises, 
unattended by a transfer of the mortgage debt, pass the legal 
estate, is a question on which the authorities in this country 
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are in irreconcilable conflict. In New York, New Hampshire 
and some other States which have followed their decisions, 
such a conveyance or assignment would be void, and one 
entering under it would be a trespasser as against the mort- 
gagor. In other States, the assignment or conveyance, if in 
proper form to pass an interest in real estate, is treated as a 
conveyance of the legal estate, passing to the assignee or 
grantee, the right of the mortgagee to enter.—2 Wash. Real 
Prop. $4, ch.16. The correctness of the one decision or the 
other, depends on the theory of a mortgage which may pre- 
vail. If it is regarded as a mere security for a debt, a chat- 
tel interest, until foreclosure, the mortgagor continuing the 
real owner of the fee, an assignment of the mortgage or a 
conveyance by the mortgagee of the premises, not intended, 
and incapable of operation as a transfer of the debt, may be 
treated as void, not passing any estate or interest in land. 
That, however, notwithstanding what is said in Duval v. 
McLoskey, supra, is not the theory of a mortgage which the 
current of our decisions has recognized, and by which they 
have been controlled. A mortgage is more than a mere 
security for a debt—it creates a direct, immediate estate in 
land—a fee simple, unless otherwise expressly limited. The 
estate is conditional—annexed to the fee is a condition 
which may defeat it. The mortgagee, if in the conveyance 
there is not a reservation of the possession to the mortgagor, 
until default in the performance of the condition, has the 
immediate right of entry, and may eject the mortgagor or 
his tenants.— Duval v. McLoskey, supra. If the mortgagor is 
permitted to remain in possession, he is the mere tenant at 
will of the mortgagee. After the law day, and default in the 
performance of the condition, at law the estate is absolutely 
vested in the mortgagee—the fee is freed from the condition 
annexed to it. Nothing remains in the mortgagor but the 
equity of redemption, of which courts of law take no notice. 
Paulling v. Barron, 32 Ala. 11; Barker v. Bell, 37 Ala. 358. 
Before default, all that remains in him, is the right to per- 
form tke condition and thereby restore his original estate. 
An assignment of the mortgage debt, without an assignment 
of the mortgage, will not pass the legal estate, that remains 
in the mortgagee in trust, an equitable security for the pay- 
ment of the debt. In Center v. P. & M. Bank, 22 Ala. 751, it 
is said the mortgage is but an incident and passes in equity 
to the assignee of the debt. But, the legal estate resides in 
the mortgagee until the mortgage is assigned. In Graham v. 
Newman, 21 Ala. 498, it is said, the assignment of a mortgage 
debt cperates in equity an assignment of the mortgage, entit- 
ng the assignee to use the name of the mortgagee to enforce 
OL. LIV. 
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the mortgage at law. If not only the debt, but the mortgage 
also is assigned, the legal title passes to the assignee, and 
he may at law proceed in his own name. If the mortgage is 
of land, to pass the legal estate there must be a deed from 
the mortgagee to the assignee, “either on a separate paper 
or endorsed on the mortgage deed, with suitable words to 
convey the thing itself.” On a bill to foreclose, the mortga- 
gee in possession having died, the heir to whom the legal 
title has descended, is an indispensable party, that the legal 
title may be bound by the decree.— Huggins v. Hall, 10 Ala. 283. 
In a court of law nothing less than payment, or something 
equivalent to payment of the mortgage debt, a release in 
writing of the mortgage, or a reconveyance, operates a dives- 
titure of the legal estate of the mortgagee.—Barker v. Bell, 
supra; Powell v. Williams, 14 Ala. 476. It is not settled in 
this State that payment of the debt after the law day, with- 
out reconveyance from the mortgagee, will restore the fee to 
the mortgagor; and in Collins v. Robbinson, 33 Ala. 91, the 
court refrained from determining whether, after payment, the 
mortgagee not having reconveyed, could maintain ejectment. 
It is manifest that our decisions have regarded mortgages as 
of a dual character—a conveyance of an estate in lands—and 
a security for a debt; bearing one character in a court of law 
and another in a court of equity. At law it is a conveyance of 
an estate in lands, with a condition annexed which may 
defeat it. It comprehends the entire fee, leaving the mort- 
gagor the right, on the performance of the condition, to 
restore himself to his original estate. This right, as between 
mortgagor and mortgagee, is not property, but matter of 
jurisdiction, and if it is not exercised to the day it is lost. 
In equity it is a security for a debt, passing as an incident 
with the assignment of the debt, as any security for its pay- 
ment would pass. The mortgagor has an equity of redemp- 
tion, a right to perform the condition, on making compensa- 
tion to the mortgagee, which is regarded as an estate in lands, 
separate from the legal estate, alienable or transmissible by 
descent or devise. It would not comport with this theory, 
now too firmly engrafted in our law to be controverted, to 
assert that a conveyance by the mortgagee, though not oper- 
ating an assignment of the mortgage debt, does not pass the 
legal estate. 

However this may be, it can not be doubted that a mort- 
gagee in actual possession, as was John S. Welsh when he 
conveyed to Nicholas Welsh, may convey to a stranger, and 
his conveyance, if expressed in proper terms, will pass the 
possession, enabling the grantee to hold and defend against 
all who can not show a superior title—Smith v. Smith, 15 N. 
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H. 55; Wallace v. Goodall, 18 N. H. 489; Hinds v. Ballou, 44 
N. H. 619; Givan v. Doe, 7 Blackf. 210. The conveyance 
employs the statutory words, “grant, bargain, sell,” declared 
when it was made to import an express covenant that the 
grantor was seized of an indefeasible estate in fee simple, 
freed from incumbrances done or suffered from the grantor, 
and for quiet enjoyment against the grantor, his heirs or 
assigns.—Clay’s Dig. 156, §31. The operation of this con- 
veyance was to pass not only the present interest of John S. 
Welsh, the mortgagee, which was an estate in fee simple 
debased by the quality annexed in its creation, but the pure 
fee simple accruing from the failure of the mortgagor to per- 
form the conditions on the day appointed. Such a convey- 
ance by a mortgagee operates not only a conveyance of the 
land, but an equitable assignment of the debt, to which the 
interest of the grantor in the lands may be said to be inci- 
dental.— Ruggles v. Barton, 13 Gray, 506; Hunt v. Hunt, 14 
Pick. 382; Connor v. Whitmore, 52 Me. 186. If the fee of 
John S. became perfect at law, freed from the conditions 
annexed by the failure of the mortgagor to pay the debt, it 
would have enured to his grantee, and he would have been 
estopped from setting it up against him. A breach of the 
covenants of the conveyance can be avoided only by treating 
it, as it imports to be, a transfer of the grantor’s interest in 


the lands, and of all he had necessary to render the convey- 


ance operative and effectual. v 

In the conveyance both mortgagor and mortgagee join, 
and the conveyance is direct to the mortgagor in trust for 
the separate use of his wife during her life, remainder over 
to her children, and the mortgagor covenants that he will 
accept the trusts and carry them into effect. The general 
rule of law is, that when a greater and less, or a legal and 
equitable estate, meet and coincide in the same person, they 
are merged, the one drowned in the other.—2 Wash. Real 
Prop. 180; 4 Kent, 108. After this conveyance, the estate of 
mortgagor and mortgagee was an impossibility—the union 
of the two estates in Nicholas Welsh rendered it incompati- 
ble for him to sustain such different relations. At law, this 
rule is inflexible, but in equity it depends on the intention of 
the parties. The merger takes place though the two estates 
may be held in different rights—the one in his own right 
and the other en autre droit.—4 Kent, 110; Clift v. Wiute, 
15 Barbour, 71; Forbes v. Majffutt, 18 Vesey, 384, (note). The 
operation of this conveyance was to unite in Nicholas Welsh 
as trustee the entire estate of mortgagor and mortgagee, and 
on the death of Mrs. Welsh all active duties of the trustee 


terminated and the objects of the trust were fully accomp- 
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lished. The estate then devolved on the appellants, in whom 
the legal and equitable estate united. 

The court erred in the charge given, and the judgment 
must be reversed and the cause remanded. 


Childress v. Monette etal. 


Real Action in the Nature of Ejectment. 


1. Mortgage of lands; right of mortgagor in.—After the execution of a 
mortgage the legal estate passes to the mortgagee, leaving to the mortgagor 
the equity of redemption only. Thus, equity may be levied on and sold under 
execution, and the purchaser, in the absence of fraud or priorities under the 
registration statutes, acquires only what the defendant in execution had—a 
mere equity or right to revest himself with the title, on paying the debt secured— 
which will neither support nor defeat an action of ejectment. 

2. Same; effect of sale under mortgage on right of purchaser of mortgagor's 
equity.—A sale in execution of the power given in the mortgage, after the 
mortgagor’s equity of redemption has been sold under executior, cuts off the 
equity of redemption acquired by the purchaser, as effectually as a decree of 
strict foreclosure would, and leaves nothing but the statutory right of redemp- 
tion, which is the personal privilege of the debtor, not the subject of levy and 
sale under execution at law, and cannot be asserted by a purchase at execution 
sale, before the statutory right had arisen. 


AppEAL from Circuit Court of Hale. 
_ Tried before Hon. M. J. Sarrop. 

. This was areal action in the nature of ejectment by ap- 
pellant, Childress, against Monette and Boggs, the appellees, 
to recover a tract of land. 

Both parties deduced title from one Brown, who, to 
secure his accommodation acceptors and endorsers upon a 
bill of exchange, conveyed the lands to one Sadler, as trustee, 
empowering him, in default of judgment, to advertise and 
sell the lands, and make conveyance to the purchaser, &c. 
This deed was duly executed and recorded on the 17th day 
of September, 1866. 

The bill not having been paid, Sadler, in strict pursuance 
of the power conferred by the trust deed, advertised, sold and 
conveyed the lands to plaintiff, on the 20th day of May, 1868, 
and she took peaceable possession and so remained until 
the day of February, 1870. 

On the 18th day of April, 1867, judgments were recovered 
against Brown, and the sheriff, under executions thereon 
duly issued, levied on and sold all of Brown’s interest or 
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estate in the lands, and made a conveyance to Tunstall, who, 
on the 4th day of October, 1869, conveyed the interest ac- 
quired at the sheriff's sale, to Monette, who entered and took 
possession peaceably on the day of February, 1869, and 
so continued at the institution of the suit. 

On the 29th day of December, 1869, Monette “made a 
perfect and complete tender of the amount of the purchase 
money, &c., as required by the provisions of Chap. IV, on 
pages 507 and 508 of the Revised Code of Alabama,” to the 
plaintiff, who refused said tender and redemption of said 
lands, but at the same time proposed to credit said Brown 
with the amount offered by Monette, upon said bill of 
exchange, which had been only partially paid by the proceeds 
of the sale under the trust deed, and was then the property 
of the plaintiff; the amount due thereon exceeding the 
tender. Brown was duly adjudicated a bankrupt on the 16th 
day of. December, 1867, and obtained a discharge in Novem- 
ber, 1869. 

This was the substance of all the evidence, and it does not 
show why Boggs was made a defendant. The court, at the 
written request of defendents, charged the jury, if they 
believed the evidence to find for the defendants, and refused a 
written charge requested by plaintiff directing the jury to 
find for her, if they believed the evidence. The plaintiff duly 
excepted to the charge given and the refusal to charge as 
requested, and in consequence of these rulings was forced to 
take a non-suit, with bill of exceptions, &e. 





W. & J. Wess, for appe'lant. 


CoLEMAN & Seay, contra. 


BRICKELL, C. J.—The deed of trust conveying the lands 
to Sadler, to secure the payment of the bill of exchange is, 
in its nature and legal operation, a mortgage. The legal title 
passed to Sadler, the trustee, leaving in the grantor, the 
equity of redemption only—the right to revest himself with 
the legal estate in paying the debt secured. This equity of 
redemption was not the subject of levy and sale, under execu- 
tion at law prior to the Code. It is under the Code subject 
to execution, and the effect of a sale is expressly declared to 
be the subrogation of the purchaser to all the rights of the 
defendant, and a subjection to all his disabilities.—R. C. 
§ 2871. As a general rule, no question of fraud arising, or of 


priority under the statutes of registration, a purchaser 


acquires only the estate and interest of the defendant in 
VoL. LIV. 
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execution. The character or quality of the estate is as un- 
affected by the sale, as it would be by descent. The pur- 
chaser succeeds to the right and title of the defendant in 
execution, and this is unaltered by the succession. If it is 
equitable—was in the defendant in execution an equity, it 
remains an equity in the purchaser. The effect of the 
statute subjecting an equity of redemption to sale under 
execution at law, is not to convert the equity into a legal 
estate, authorizing the purchaser to maintain or defend eject- 
ment. If he desires to acquire the legal title, and is entitled 
to its conveyance, he must, as the defendant in execution 
would have been compelled to do, resort to equity.— You v. 
Flinn, 34 Ala. 415; Simth v. McCann, 24 How. 404. 

In ejectment, or in the real action, the Code provides for 
the recovery of lands, or the possession thereof, the legal 
estate and the legal right of possession alone are involved. 
An equity will not support or defeat the action.— Nickles v. 
Haskins, 15 Ala. 619; Mitchell v. Robertson, ib. 412; Trammell 
v. Simmons, 17 Ala. 411; Sellers & Cook v. Hayes, ib. 749; 
Chapman v. Glassel, 13 Ala. 50; Collins v. Robinson, 33 Ala. 91. 
All that accrued to the purchaser at the sale under the 
execution was the equity of redemption of the defendant. 
This equity is unavailing at law in defense of an action for 
the recovery of the lands by the owner of the legal estate. 
It can be asserted and enforced only in equity. 

The sale by the trustee Sadler, in execution of the power 
with which the deed clothed him, was made after the sale of 
the equity of redemption under execution against the 
grantor. That sale as effectually cut off and barred the 
equity of redemption acquired by the purchaser at sheriff's 
sale, as a decree of strict foreclosure would have done. The 
legal and equitable estate were by it united in the appellant, 
freed from the original condition, and from any other right 
of redemption than the statutory right.—2 Wash. Real 
Prop. 78; 4 Kent, 159. 

The statute secured to the mortgagor the right of redemp- 
tion, at any time within two years after the sale, on his pay- 
ing the purchaser the purchase money, ten per cent. per 
annum thereon, and all other lawful charges. This is a 
mere personal right of the debtor—a right to repurchase the 
lands, and to be restored to the estate he had in them at the 
time of the sale under the deed of trust.—Spoor v. Phillips, 
27 Ala. 193; Kannon v. Pillow, 7 Humph. 281. It is not the 
subject of levy and sale under execution at law. It does not 
arise until a sale is made of the lands, under execution, 
decree in chancery or a mortgage, or deed of trust.—R. C. 
§ 2509. The sale under execution from which appellees 
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deduce title, was made before the sale under the deed of 
trust, and before the right had an existence. Theright could 
not be asserted by the appellees, and their offer to assert it 
is not a defense to this action. 

The circuit court erred in the charge given, and in refusing 
the charge requested. The non-suit must be set aside, and 
the cause remanded. 


Moulton wv. Reid. 


Bill in Equity to determine Contested Municipal Election. 


1. Certificate of election; force and effect of. Where a public officer is charged 
by law with the duty of ascertaining and declaring the result of an election, 
and issuing a certificate of election to the person elected, such certificate is 
conclusive evidence of the result and of the right of such person to the office; 
except when statutes authorize a contest, and it is commenced, or on quo war- 
ranto, or information in the nature thereof, to determine the right to the office, 
when the certificate is prima facie evidence, imposing the burden of proof on 
him who assails it. 

'2, Same.—'his rule is not varied, because a prior incumbent contesting the 
election is in office, and is authorized to hold until his successor is elected and 
qualified. 

3. Mobile, charter of ; provision as to contested election.—The provision of the 
charter of the city of Mobile for the trial of contested elections to municipal 
offices before the circuit or city judge, is not inadequate, because it does not 
specifically define the mode of contest and prescribe the causes therefor; the 
jurisdiction given carries with it every thing necessary to make it effectual, 
and the common law, in the absence of statutory provisions, supplies the causes 
of contest. 

4. Contested election ; jurisdiction of chancery as to.—A court of chancery 
is not the proper tribunal for the trial of a contested municipal election, 
where the charter or a general law provides for such contest; and it has no 
jurisdiction to enjoin the person declared elected from using his certificate of 
election, or from qualifying and entering upon the duties of the office, or to 
otherwise try the right to the office—although such relief is asked by an in- 
cumbent under a former election, and entitled to hold until his successor is 
elected and qualified, who charges that by falsification of the ballots and the 
fraud of the election officers, the certificate of election was withheld from him, 
and given to his opponent. 

5. Municipal offices.—The legislature has full power to determine in what 
manner municipal officers shall be elected or appointed, the mode and causes 
for which such election may be contested, and whether or not a jury trial shall 
be allowed. ; 

6. Practice on appeal.—Under the statute (§ 3510 R. C.) it is the duty of the 
court, when a case comes before it a second time on appeal, to disregard its 
former ruling if deemed erroneous; and although the statute in terms is ad- 
dressed only to the nppellate conrt, yet, if the lower court departs from the 
former ruling, and this court, on a second appeal, is of opinion that the lower 
court decided correctly, its judgment must be affirmed, whether it conforms to 
or disregards the former decision. 

7. Overruled case.— Reid v. Moulton, 51 Ala. 255, overruled. 
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ApprEaL from Chancery Court of Mobile. 

Heard before Hon. H. AUSTIL. 

This cause was before the court at its June term, 1874, 
and is reported Zeid v. Moulton, in the 51st volume of Ala- 
bama Reports, page 255. The case is so fully reported 
there that it is unnecessary here to give more than a brief 
synopsis. ; 

Moulton was mayor of the city of Mobile, entitled under 
its charter to hold until his successor was elected and quali- 
fied. At the municipal election, held, pursuant to the char- 
ter, on the second day of December, 1873, Moulton was a 
candidate for re-election, and John Reid, Jr., was his princi- 
pal competitor, although some votes were cast for J. M. 
Lomery. Moulton alleges, “on information and belief,” that 
he received a plurality of the legal votes cast for said office 
of mayor; that the inspectors in one of the wards, in pursu- 
ance of a conspiracy, falsified returns of the result at that 
ward; that a number of ballots cast at that ward for. him 
were abstracted, and ballots substituted for Reid, and that 
these ballots, fraudulently put in the ballot box, were counted 
in the returns in favor of Reid, in pursuance of such con- 
spiracy, thereby reversing the result of the election; that 
Dane, the sheriff, whose duty it is under the charter to ascer- 
tain and declare the result of the election, had counted the 
ballots fraudulently inserted in the box at that ward, and 
upon the count thus made, has given Reid a certificate of 
election to the office of mayor. 

The bill further alleged, that the provisions of the city 
charter were so vague as to the method of contest, and as to 
the causes of contest, that he could not contest the election 
in the manner there provided, “until the charter is amended ;” 
that the provisions of the charter providing for a contest 
were unconstitutional, as they neither gave a jury trial, nor 
an appeal to any court having power to empannel a jury to 
try issues of fact, and that the certificate entitled Reid to 
qualify, and enjoy the emoluments of the office, and unless 
restrained, he would qualify and take possession of the office, 
, &e. 

Reid was made a defendant, and required to answer, «&c., 
without oath, and the bill prayed an injunction, “enjoining 
him from exercising any of the duties or functions of mayor 
of the city of Mobile, or in any way interfering with [Moul- 
ton’s] right to perform the duties or functions of mayor of 
the city of Mobile, and to enjoy the privileges and emolu- 
ments thereof, until the further order of the court, and that 
upon the final hearing, your Honor will take jurisdiction of 
the whole case, and that the same may be heard and deter- 

(21) 
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mined in this honorable court, and that your orator may be 
declared duly elected mayor of the city of Mobile, and may 
be continued and confirmed in his office,” &e. 

The bill further alleged that the poll lists, ballots and re- 
turns of the election were in the hands of Dane, the sheriff, 
who threatened to turn them over to the city clerk, as the 
charter required, and that the latter, in pursuance of the 
charter, would burn and destroy them, whereby Moulton 
would lose valuable evidence, and all traces of the frauds 
would be destroyed. Dane is made defendant, and an in- 
junction prayed to prevent the destruction of the ballots, 
&c., and requiring him to preserve them for production, un- 
der the orders of the court, as evidence in the cause, &e. 


The bill also prayed for general relief. Bond having been — 


given in accordance with the fiat of the chancellor, an in- 
Junction issued as prayed. 

Reid, in his answer, positively disclaimed all knowledge or 
connection with any fraud, &c., and, on information and be- 
lief, denied that any fraud had been committed, but averred, 
on the contrary, that he had received a plurality of the votes 
cast and was duly elected, &c. 

Dane answered, denying all knowledge of any fraud, and 
stating that he was proceeding to count the votes returned, 
as he understood his duty required, when he was required by 
mandamus from the circuit court to issue a certificate to 
Reid, who, by the returns of the inspectors, had received a 
plurality of votes cast for the office of mayor, and he pleaded 
its judgment in defense of his action, &c. 

Demurrers were also put in by Reid on the grounds, 
among others, that the case presented was not within the 
jurisdiction of the court; that complainant had a complete 
and adequate remedy, under the provisions of the charter, 
to contest the election, &e. 

On the coming in of the answers, the defendants moved to 
dissolve the injunction for want of equity, and on the denials 
in the answer, and the chancellor (Hon. A. C. Felder) over- 
ruled both motions, and from this decree the former appeal 
was taken. This court thereupon affirmed the decree of the 
chancellor. 

The cause remaining undetermined in the chancery court, 
it “came on further to be heard,” at its January term, 1875, 
on the demurrers in the answer of Reid, and the chancellor 
(Hon. H. Austill) sustained the demurrers, dissolved the in- 
junction and dismissed the bill. 

This decree is now assigned as error. 

VoL. Liv. 
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E. S. Daraan, for appellant.* 
Hamittons, and R. H. Sara, contra. 


BRICKELL, C. J.—The 13th section of the act “to reor- 
ganize the municipal government of the city of Mobile,” &c., 
provides, the sheriff of the county shall give notice of munici- 
pal elections, appoint inspectors and returning officers: The 
returning officers are required to make and certify the returns 
to the sheriff, who declares the election of, and gives certifi- 
cates of election to the persons elected.—Pamph. Acts, - 
1869-70, p. 453. It is shown by the bill that at the proper 
time an election for the office of mayor of the city of Mobile 
was held, under the supervision of inspectors and other offi- 
cers, the regularity of whose appointment is not questioned. 
Returns of the election were made to the sheriff, and he de- 
clared the appellee, Reid, was elected Mayor, and gave him 
the certificate of election. When there has been an author- 
ized election to fill a public office, there must be not only a 
mode prescribed by law of ascertaining its result, but there 
must be of necessity some mode of furnishing to the person 
elected evidence of the fact on which he can enter into the 
office, and of certifying the fact to the people who have the 
right to demand the performance of official duty. The fact 
cannot be permitted to rest in doubt or uncertainty, or sub- 
ject to inquiry and litigation, whenever authority is exercised. 


' A certificate issued by the sheriff, a public officer, charged 


with the duty of conducting the election, ascertaining and 
declaring its result, is the evidence of election the statute 
prescribes. When issued, it is conclusive evidence of the 
result of the election—of the right of the person to the 
office to which it shows him to have been elected, except 
when statutes authorize a contest of the election, and the 
contest is commenced, or on an information in the nature of 
a quo warranto, to determine the right to the office. In these 
proceedings it is prima facie evidence of the right, imposing 
the burden of proof on those who impeach its fairness.— 
Brightley’s Lead. Elec. Cases, 319, note; Huselman v. Rems, 
4] Penn. 314; Kerr v. Trego, 42 Penn. 296 ; State v. Churchill, 
15 Minn. 459; Atherton v. Sherwood, ib. 221; People v. Miller, 
16 Mich. 56; Commonwealth v. Baxter, 35 Penn. 263; People 
v. Jones, 17 Wend. 83; People v. Vail, 20 Wend. 12; State v. 
Governor, 1 Dutcher, 344; Hudley v. Mayor, 33 N. Y. 606; 
Morgan v. Quackenbush, 22 Barb. 79. Nor is the rule varied 


*The arguments of counsel are so fully given in the former report of the case 
that it is unnecessary to repeat them. 
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because a prior incumbent,- contesting the validity of the 
election, is in office, and authorized to hold until his suc- 
cessor is elected and qualified.—People v. Head, 25 Ill. 325. 
When an incumbent of a public office is authorized to con- 
tinue in office, beyond the senior of the term fixed, until 
a successor is elected and qualified, the object is to prevent 
a vacancy in the office, and the suspension of official duty. 
The extension is for public benefit, and not to confer on the 
incumbent a right to continue, when another has the legal 
right to enter into the office. It was the duty of appellant 
to remain in the office of mayor until the election and quali- 
fication of his successor. It was not his duty or right to re- 
main after the election and qualification of the appellee, 
Reid. The certificate was evidence of Reid’s election, as 
conclusive on the appellant, as it was on any other citizen ; 
and as conclusive on him, as it would have been if he had 
not been a rival candidate for the office, or if ithad not been 
his duty to remain in office until the election and qualifica- 
tion of his successor. The claim preferred by the bill, is, 
that he is his own successor, and in that right entitled to 
hold the office. To support this claim he proposes to remain 
in the office, and asks that Reid be enjoined from the use of 
the certificate of election, which it is conceded by the bill, 
at law, entitles him to enter into the office, and consequently 
compels the appellant to vacate it. If such is the effect of 
the certificate at law, it is difficult to conceive how it can be 
of less force in equity. It is as evidence of the fact of 
election, which confers the right to the office, that the cer- 
tificate operates. Equity follows the law, and “when a rule, 
either of common, or statute law, is direct, and governs the 
case with all its circumstances, or the particular point, a 
court of equity is as much bound by it as a court of law, and 
can as little justify a departure from it.”—1 Story’s Eq. § 64. 
Generally, the rules of evidence are the same in equity and 
at law. The policy and necessity which is the reason of the 
rule declaring the effect of the certificate of election, as evi- 
dence, is of the same weight in equity as at law, and neither 
the one court, or the other, can dispense with or depart from 
the rule. 

It is urged the bill discloses the certificate is false, in- 
fected by fraud, and that the appellee was, in truth, elected 
mayor, and is entitled to the office. Be this so, the law has 
appointed a remedy, by a contest of the election, when the 
fraud may be ferreted out, the truth of the election ascer- 
tained, and the right declared and enforced, more speedily 
than through any of the ordinary remedies of the common 
law, or by bill in equity. The charter of the city provides, 
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‘if any municipal election shall be contested in the city of 
Mobile, it shall be before the judge of the circuit court of the 
Mobile district, or judge of the city court of Mobile. Testi- 
mony may be taken by a justice of the peace, or before a 
commissioner appointed by the judge trying the cause, for 
that purpose, or he may cause the witnesses to come before 
him, and depose in the case.” The ballots are required to 
be sealed up, and delivered to the city clerk, who, if there is 
a contest, is required to deliver them to the judge trying the 
same. The contest is commenced by an application to the 
judge, and notice to the party whose election is disputed, 
within fifteen days after the election. After an examination 
of the ballots, poll lists, and a consideration of such other 
evidence as may be introduced, the judge is required to pro- 
nounce judgment on the case.—Pamph. Acts, 1865-6, p. 208. 

This remedy, it is insisted, is inadequate, because the 
mode and causes of contest are not specified. The mode of 
contest is distinctly declared to be by application to the 
judge of the city or circuit court. The causes of contest are 
not expressly defined, nor was it necessary they should be ; 
for the common law declares them, and affirming them by 
statute would not render them more certain or add to their 
force. Whatever of fraud, illegality, or irregularity occur- 
red in the election which varies its result, is ground of con- 
test. The statutory provisions are very general in their 
terms, yet very clearly confer on the circuit or city court 
judge, jurisdiction of the contests of municipal elections. 
All reasonable and necessary incidents—all that is proper to 
render the exercise of the jurisdiction effectual, is impliedly 
granted.—Sedgwick on Stat. & Cons. Law, 228. The rule is 
very general that the common law supplies all that is neces- 
sary to give effect to general statutory provisions, and, 
“whenever a power is given by a statute, every thing neces- 
sary to the making of it effectual is given by implication ; 
for the maxim is quando lex aliquid concedit, concedere videtur 
et id per quod devenitur ad illud.”—9 Bac. Ab. 219-20; People 
v. Eddy, 57 Barb. 593. 

It is insisted the statutory provisions are violative of the 
Constitution because a trial by jury is not authorized. Of 
this objection it may be said, as was said of a similar objec- 
tion, in a similar case, by the supreme court of Pennsyl- 
vania, if itis of any force, it has a fearful sweep. All the 
general laws authorizing the contests of elections for county 
officers, (except judges of probate,) of elections for justices 
of the peace and constables, commit the jurisdiction to the 
judge of probate, and unless the eligibility of the person 
elected, or mal-conduct, fraud, or corruption, on the part of 
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a clerk, inspector, or returning officer, is the ground of con- 
test, a trial by jury is not authorized. If these are alleged, 
the person whose election is contested may demand a trial 
by jury. Such mode of trial is not compulsory, but is his 
personal privilege. The chancellor, not the court of chancery, 
has jurisdiction of the contest of an election of circuit judge, 
and a trial by pty is required only when claimed by the 
— declared elected, and the election is contested on the 
ike ground. If this objection is sound, these statutes are 
violative of the Constitution. A municipal corporation is of 
legislative creation, and its offices are mere agencies or in- 
strumentalities through which corporate power is exercised, 
and corporate duty discharged. It is within legislative com- 
petency to provide for filling these offices either by election 
or appointment, or any other mode deemed expedient. If 
an election by the electors residing within the territorial 
limits of the corporation, is the mode prescribed, the legis- 
lature could declare the certificate of election final and con- 
clusive evidence of the right to the office. It may or not 
authorize a contest of the election, and if authorized, the 
mode of contest, and of trial, rests absolutely in legislative 
discretion. The tribunal which shall hear and determine 
the contest, whether it shall be either of the ordinary judi- 
cial tribunals, or a judge thercof, or any known officer of the 
law, the legislature have full power to determine, and with- 
out violating constitutional limitations, a trial by jury may, 
or may not, be authorized.— Ewing v. Filley, 43 Penn. 384. 

The case as presented is, then, in the most favorable aspect 
for the appellant, the claim of a pure legal, statutory right, 
far the enforcement of which the statute furnishes a particu- 
lar remedy. The jurisdiction of a court of equity is as 
clearly defined as the jurisdiction of courts of law. It never 
intervenes for the the protection of rights, or the prevention 
of wrongs, when the ordinary legal tribunals are capable of 
affording sufficient redress. Mr. High, in his recent work on 
Injunctions, states very forcibly and clearly, the principle 
which is fatal to the bill, if there were not other grave and 
unanswerable objections to it. The principle is, that, “when 
a positive statutory remedy exists for the redress of particu- 
lar grievances, a court of equity will not interfere by injunc- 
tion, and assume jurisdiction of the questions involved, nor 
will it enjoin proceedings under such statutory remedy, since 
such interference would place the judicial above the legisla- 
tive power.” —High on Inj. § 31. 

Suppose the statutory remedy is inadequate, and by it re- 
dress of the wrongs of which appellant complains, cannot be 
— the courts of common law of general jurisdiction 
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have an inherent power, now regulated by statute, to inquire 
into the regularity and validity of the title to municipal 
offices, whether acquired by election or otherwise, on quo 
warranto, or an information in the nature of a quo warranto.— 
Dillon on Munic. Cor. §§ 141, 210, 680, 714. Of this juris- 
diction they are not deprived because the legislature may 
prescribe special statutory remedies, from which the same 
redress may be obtained, unless it appears, with unequivocal 
certainty, the legislature intended to take it away. The gen- 
eral principle applies, that a special statutory remedy is 
cumulative, not excluding the ordinary common law reme- 
dies, unless such is the manifest legislative intent.—Dillon 
on Munie. Cor. $$ 141-2. If the special statutory remedy by 
contest is inadequate—if it is so loosely prescribed as to be 
incapable of pursuit, or if it is in violation of the Constitu- 
tion, as the appellant so strenuously insists, the unembar- 
rassed remedy by an information in the nature of quo war- 
ranto remained to him, and remaining, excluded the juris- 
diction of a court of equity. On this point the authorities 
are harmonious, and speak in unvarying language.— Cochran 
v. McLeary, 22 Iowa, 75; Detroit v. Buard of Public Works, 
23 Mich. 546; Tappan v. Gray, 9 Paige, 507; S. C. 7 Hill, 
259; People v. Draper, 24 Barb. 265; Undergra/t v. Craus, 
47 Penn. 103; Mickles v. Rochester City Bank, 11 Paige, 118; 
State v. Jarrett, 17 Md. 310; Markle v. Wright, 13 Ind. 548 ; 
Commonwealth v. Leech, 44 Penn. 332; Hulseman v. Reeves, 
41 Penn. 396. In the work on Injunctions, to which we have 
previously referred, it is said: “A court of equity is not 
the proper tribunal for determining disputed questions con- 
cerning the appointment of public officers, or their right to 
hold office, such questions being purely of a legal nature, and 
cognizable only by courts of law.”’—High on Inj. § 798. 
And again, it is said, when a specific remedy by quo warranto 
exists at law for the unlawful usurpation of an office, by one 
not entitled thereto, a court of equity will not entertain juris- 
diction of the offense, and will not grant an injunction 
against the incumbent of the office.—Jb. § 799. Judge Dil- 
lon, in his treatise on Municipal Corporations, states that 
“the right to a municipal office is a franchise, and may be 
tested by an information in the nature of a quo warranto, but 
cannot be determined ordinarily unless by statute provision, 
on a bill in chancery to enjoin, or in any other indirect or 
collateral proceeding.’—Dillon on Munic. Cor. § 210. 

In Ex parte John Reid, Jr., at the January term, 1874, I 
expressed the opinion, the special remedy prescribed by the 


- charter for a contest of municipal elections, excluded the 


common law remedy by information in the nature of quo 
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warranto. In arriving at this conclusion, not only the words 
of the statute, the purpose of its enactment, but the general 
laws of the State on the subject of contested elections and 
quo warranto, were consulted. The general legislative policy 
is, that when the validity of an election is the subject of a 
statutory contest, quo warranto shall not lie.-—R. C. § 3092. 
I have nothing to add to, or to subtract from the views on 
this point then expressed. The ‘statutory, or common law 
remedy, either could only have been. pursued by the appel- 
lant after his vacation of the office, and Reid’s entry into it. 
This at last is the “irreparable injury” the court of chancery 
was invoked to prevent. It was not injury—it was mere 
obedience to the law. “Where a positive statutory remedy 
exists and may be pursued, equity cannot interfere on the 
ground of irreparable mischief.” The “law injures no one,” 
is a maxim which inculcates obedience to law. Where posi- 
tive law.in point of fact injures, it is the legislature which 
must furnish the corrective; courts cannot.”—Brown’s Ap- 
peal, 66 Penn. 157. 

The last proposition pressed in support of the bill, is, that 
the interference of equity was necessary to prevent the de- 
struction of the ballots and poll lists, which were indispen- 
sable evidence of the appellant’s election and title to the 
office, and it is said a court of equity has jurisdiction to pre- 
serve evidence when in danger of being lost, before the mat- 
ter to which it relates can be made the subject of judicial in- 
vestigation. It would seem a sufficient answer to say the 
bill is not framed on any such view. No relief as auxiliary 
to any proceeding at law, is prayed, nor is any such proceed- 
ing contemplated. On the contrary, the court is specially 
prayed to take jurisdiction of the whole case, and by decree 
finally to ascertain and declare the result of the election, thus 
seeking the entire and final remedy in equity. Nor is there 
any necessity for equitable interference to preserve the bal- 
lots and poll lists. If the appellant had contested the 
election in the mode prescribed, they must, by the words of 
the charter, have been delivered to the judge before whom 
the contest was instituted, who was commanded to examine 
them before pronouncing judgment. 

It is last urged the decree must be reversed, because the 
opinion rendered in this cause at the June term, 1874, of this 
court, was conclusive on the chancellor, as to the law of the 
case. For more than forty years, the conservative rule on 
which this court proceeded, was, that an opinion of this 
court, however erroneous, was the law of the case in which 
it was rendered, and could not be questioned in the primary 


court, or on a second appeal. The rule was sometimes ap- 
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plied to the affirmance of judgments, working great individ- 
ual hardship and injustice. The legislature not only abro- 
gated the rule, but expressly commands this court, if the 
case returns here on a second appeal, to pronounce judg- 
ment, without regard to the former ruling, if that is deemed 
erroneous.—R. C. § 3510. We may regret, but we cannot 
avoid the unseemly attitude in which the statute may place 
the court, of reversing at a subsequent term, the joligaient 
it may at a former term have rendered in the cause. The 
statute is addressed in terms only to this court, but its man- 
ifest purpose is the abrogation of the former rule. Whether 
it is to be observed by the primary courts, is not a question 
of much practical importance. The inquiry here on appeal, 
is not now whether the decree or judgment of the primary 
court conforms to the former opinion, but its correctness in 
point of law. If correct, whether conforming to, or departing 
from the decision of this court, it must be affirmed. 

We cannot doubt the bill is devoid of equity. The de- 
cision in Moulton v. Reid, 51 Ala. 255, must be overruled, 
and the decree of the chancellor affirmed. 


Nelson, Adm’r, vw. Beek. 


Trover for Conversion of Slaves. 


Conversion of slaves; what act constitutes. —K died testate in this State, and 
S qualified as executor in 1853. Under a clause of the will, B, a minor of 
tender years, having no guardian, but residing under the care ot his father in 
a neighboring county, became entitled to certain slaves, and S delivered them 
to B’s father, taking his receipt showing that they were delivered as the prop- 
erty of the son, and the slaves were from that time recognized and kept on 
the father’s plantation, as the property of the son, until his death in 1864, and 
remained there until emancipated by the results of the late war. B never had 
any guardian, and neither S, the executor, nor B’s father, or any one else, laid 
any claim to the slaves, but, on the contrary, always recognized his right to 
them. S, dying afterwards, and the minor becoming of age, without any de- 
mand made upon § in his life, brought an action of trover for a conversion of 
the slaves, against the administrator of S. 

Held: The action was well brought. 

ManninG, J., (dissenting) held, that the delivery of the slaves was made in 
good faith, with a view of doing the owner a kindness; that considering the 
nature of the property, the disposition made was preservative of it; and having 
been delivered and held (until emancipation) in a situation to be forthcoming 
when the minor reached majority, and in strict recognition of his rights, no 
inconsistent dominion or claim having been exercised or asserted over them, 
and no demand having been made; there was no repudiation of the right of 
the minor to the slaves, or exercise of dominion over them inconsistent with 
those rights, and hence there was no conversion. 
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AppraL from Cireut Court of Dallas.. 

Tried before Hon. M. J. SaFroxp. 

William R. King Beck brought his action of trover against 
Nelson, as administrator, with the will annexed, of Alanson 
Saltmarsh, for the conversion of fifteen slaves by the latter 
on the 13th day of January, 1854. There was a trial and 
verdict, resulting in judgment for the plaintiff for $5,258.99, 
and the defendant, having reserved exceptions, brings the 
case here by appeal. 

William R. King, a resident of Dallas county, died tes- 
tate in 1853, and his will was duly admitted to probate in 
that county on the 11th day of May of that year. 

Under a clause in the will the plaintiff was entitled to some 
fifteen negro slaves. Saltmarsh was the only one of the per- 
sons, nominated as executors, who qualified, and he, on the 
13th day of January, 1854, Lelioneetl the slaves to Franklin 
Beck, the father of plaintiff, taking a receipt as follows: 
“Received of A. Saltmarsh, executor of the estate of the late 
William R. King, twelve negroes, being half the remainder 
and excess referred to in his will, and which were given to 
me as a legacy by him, in said will. It is understood and 
agreed, that in the event of any claims arising against said 
estate, so that in their settlement it becomes necessary to 
have more money than will be realized from the sale of per- 
sonal property, I am to contribute my pro rata share of the 
same, in proportion to the value of my legacy from said 
estate. Jan. 13th, 1854. 

(Signed,) Wm. R. King Beck, 
By F. K. Beck, guardian.” 

Franklin K. Beck took the slaves to his plantation in Wil- 
cox county in this State, always recognizing them as the 
property of the son, and worked them as such, with other 
slaves, until his death in 1864. After that they continued on 
the plantation, still recognized as the son’s property, until 
freed by the results of the war in 1865. 

At the time of the delivery of the slaves, plaintiff was a 
minor, not quite five years old, residing with his father. No 
guardian was ever appointed for him. He became of age in 
May, 1870, and brought this action on June 26th, 1872. It 
does not appear when Saltmarsh died, or that any demand 
was ever made upon him. 

It was shown that Saltmarsh had made distribution of all 
the testator’s negroes, according to the bequests of the will, 
delivering to each legatee the number bequeathed him. One 
of the negroes died, without fault on part of any one, while 
on Franklin Beck’s plantation. 

Lager other evidence, the defendant introduced the in- 
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ventory of the property of the estate, and the record of the 
final settlement made by Saltmarsh of King’s estate, in the 
probate court of Dallas, &c., and offered to introduce as evi- 
dence other papers found among the papers relating to the 
estate, which, on motion of plaintiff, were excluded, and de- 
fendant excepted. In the view which the court took of the 
case, it is, however, unnecessary to refer further to this ex- 
ception. 

The court, at the instance of plaintiff, charged the jury, in 
substance, as follows: Ist, That the father of an infant, not 
his guardian, had no authority to receive property bequeathed 
to the infant; and if the executor make such delivery, and 
thus part with his dominion over the property, in a manner 
not authorized by law, he violates his trust, and is guilty of 
a conversion of the property, although he may not have had 
any bad intent. 2d, If the jury find that Saltmarsh, as ex- 
ecutor, divided the slaves belonging to King, among the lega- 
tees, according to the bequests in the will, and allotted and 
set apart as the property of plaintiff, the slaves mentioned 
in the complaint, and assented to the plaintiff's legacy under 
the will, and delivered the slaves, in 1854, to Franklin K. 
Beck, under the receipt read in evidence, and that said Beck 
was not plaintiff's guardian, then Saltmarsh, by such deliv- 
ery, was guilty of a conversion of said slaves, and a cause of 
action then accrued in favor of plaintiff against Saltmarsh 
for such conversion. The defendant duly excepted to each 
of these charges. The defendant then asked fifteen written 
charges, each of which were refused, and defendant ex- 
cepted. Among these charges were the following: “If the 
jury believe that Saltmarsh delivered the property to plain- 
tiff’s father, believing that he was performing his duty as ex- 
euctor, and acting for the interest and in accordance with the 
legal rights of the plaintiff, and that he did not intend there- 
by to deprive the plaintiff of it, but meant in good faith to 
preserve and maintain the plaintiff’s right to the property, 
and that said Beck so kept it for the use of the plaintiff, un- 
til the slaves were emancipated or died, without fault on the 
part of said Saltmarsh, or said Beck, then such delivery was 
not a conversion.” Another of these charges instructed the 
jury, if upon the facts recited in the above charge, the plain- 
tiff, while yet a minor, prior to the death of one of the slaves, 
and the emancipation of the others, “made no demand upon 
the executor, through a duly qualified guardian of his prop- 
erty, for these slaves, then such delivery to said Franklin K. 
Beck, and his holding them under the circumstances named, 
would not be inconsistent with the rights of the plaintiff, and 
he cannot recover in this action.” 
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The other charges iefused, were similar to those above set 
out, instructing the jury, in varying language, that if the de- 
livery of the slaves to Franklin Beck, was with the intention 
of doing plaintiff a kindness, and preserving the slaves for 
him, and was such a disposition of them as was safe and 
prudent, and no inconsistent dominion or title was ever as- 
serted over the slaves, but they were all the time kept ready 
for delivery to the minor on arriving at age, then plaintiff 
could not recover. | 

The charges given, at the plaintiff’s instance, and the re- 
fusal to charge as requested by defendant, are now assigned 
as error. 





Brooks, Haratson & Roy, for appellant.—To support an 
action of trover, there must be a positive tortious act, dene 
with the intent to deprive another of his property, or to reap 
some benefit to the party committing it, against the interest 
of the party owning the property.—Jones v. Allen, 1 Head. 
(Tenn.) 626; Glover v. Reddick, 11 Iredell, 588; 6 Bacon’s 
Ab. p. 680. 

If the disposition of the thing for which the action is 
brought was made to do a kindness to the party who owned ; 
it, and without any intention of injury to it, or of converting . 
it to the defendant’s own use, and under these circumstances, 
any misfortune happened to the thing, it cannot be deemed i 
an illegal conversion ; but, as it would be a justification in i 
an action of trespass, it would be a good answer to an action 
of trover.—6 Bacon’s Ab. 680; Drake v. Shorter, 4 Esp. 165. 

Whoever undertakes tortiously to deal with the property of 
another as his own, or tortiously detains it from the owner, is, 
in contemplation of law, guilty of a conversion.—Conner & 
Johnson v. Allen & Reynolds, 33 Ala. 516; Watt v. Poller, ' 
2 Mason, 77. 

A conversion, in the sense of the law of trover, consists 
either in the appropriation of the thing to the party’s own 
use and beneficial enjoyment, or in its destruction, or in ex- 
ercising dominion over it, in exclusion or defiance of the plain- 
tiff’s right, or in withholding the possession from the plaintiff, 
under a claim of title inconsistent with his own.—2 Greenl. on 
Ev. § 642; Conner & Johnson v. Allen & Reynolds, supra. 

The above definition of conversion, extracted from one i 
of the authorities cited, is a correct and exhaustive definition 
of the subject, and when applied to the case at bar, is con- 
clusive, as we submit, against the complaint of the appellee. 

But the use, or disposition or detention of a thing, might 
be a tort under one circumstance, and might, if done under 
am, assume a different appearance; as, for example, if 
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the use, disposition or detention, was to do a kindness to the 
owner, and without any intention of injury to the thing, or 
of converting it to the use of the person using, disposing of 
or detaining it, and was merely conservative of it, and con- 
sistent with the right of the owner and his dominion over 
it—2 Greenl. on Ev. § 648; Conner & Johnson v. Allen & 
Reynolds, supra. 

A line of authorities has been referred to, by the counsel 
for appellee, to show where the action of trover may be main- 
tained, and which are supposed to be against the appellant— 
such as, where a warehouseman or common carrier delivers 
goods by mistake to the wrong person; or, where one hires 
a horse to go to a place agreed on, but goes to another place 
in a different direction; or, where one hires a horse to go to 
an agreed distance, and he goes beyond. that distance; or, if 
one entrusted with the goods of another, put them in the 
hands of a third person, contrary to orders; or, if a person 
take my horse to ride and leave him at an inn, and thereby 
bring a charge upon me; or, if a bailee or carrier, who un- 
dertakes to Tapes flour at a particular place, but wilfully, 
and of his own accord, leaves it at another place, where it 
is innocently taken by a third person; but, in all these in- 
stances, and in every other one, of which the above cases are 
illustrative, the action is supported because of the positive, 
wrongful act of the defendants, inconsistent with their under- 
takings, done with no intention to benefit the plaintiffs 
and to preserve the property, and which resulted directly to 
the injury of the plaintiffs.— Bullard v. Young, 3 Stew. 46. 

In striking contrast with this line of decisions, but not in 
conflict with them, we have another class of cases, where the 
facts are more like those in the case at bar, and in which the 
principles decided are more directly in point. 

In Morgan, Adm’r, v. Nelson, Adm’r, 43 Ala. 586, Vasser, 
Morgan’s intestate, was guilty of acts which would ordinarily 
constitute a conversion. He took the slaves of his intestate, 
and worked them in co-partnership with a third person, on 
a plantation not his own, from the year 1859 till they were 
emancipated; and yet, it not having been shown that he set 
up title in himself, or that his control of them necessarily 
defeated the claim of the estate to them, or that they were 
lost to the estate by any direct abuse, by sale or embezzle- 
ment, or by any mal-administration, or by any neglect on the 
part of Vasser (but, because they were lost to the estate of 
Vasser’s intestate by emancipation,) he was held not to be 
chargeable as having converted them—a ruling which is sup- 
ported by a long list of authorities there cited—See Rand v. 
Oxford, 34 Ala. 417; Freeman v. Scurlock, 27 Ala. 413. 
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Pettus, Dawson & Titman, contra.—The jury found that 
Saltmarsh assented to the legacy, and set apart and allotted 
the negroes as the property of the plaintiff under the same. 
By these acts the legal title thereto was divested of the ex- 
ecutor and vested in appellee.— Mordecai v. Beal, 8 Port. 529 ; 
Cox’s Adm’r v. McKinney, 32 Ala. 461; Will. on Executors, 
vol. 2, p. 1182. 

The character of Saltmarsh’s possession was, therefore, 
changed. Before this he held them as executor ; but there- 
after his possession of these slaves was in the nature of a 
trust or bailment for the benefit of the appellee, the terms and 
considerations of which were unmistakably fixed by law. 

Appellee being then a minor, Saltmarsh could discharge 
himself of his quasi trust only by delivery to appellee’s le- 
gally constituted guardian.—Will. on Executors, vol. 2, p. 
1206; Red. on Wills, part 2, pp. 574-5; Roper on Leg. vol. 
1, p. 789, et seq. 

Appellee’s father, though his natural guardian, had no au- 
thority to receive them ; nor was the executor authorized by 
law to deliver them to him.—Alston v. Alston, 384 Ala. 15; 
Isaacs v. Boyd, 5 Port. 388; Will. on Executors, supra ; Red. 
on Wills, supra; Roper on Leg. supra. 

Nor did he free himself from liability to appellee by deliv- 
ering them to his father.—Authorities supra ; Lang v. Pettus, 
1] Ala. 37. 

Having delivered said slaves to appellee’s father, Salt- 
marsh would not have been allowed to avoid the disposition 
of them and recover them.—Lawson’s Adm’r v. Lay, 24 
Ala. 184, and authorities cited. 

Whatever may have been his intention in thus disposing of 
them, the fact and the consequences flowing therefrom remain 
the same. His duty, under the law, was to preserve the 
slaves during the minority of appellee, or until a guardian 
should be appointed for him, and then deliver them over; 
but he, by this disposition, disabled himself from carrying 
out and performing these mandates of the law, having irre- 
vocably lost the possession and control of them. His power, 
thereafter, over these slaves was no greater than that of any 
stranger. 

The delivery of the slaves by Saltmarsh to appellee’s 
father was, therefore, unauthorized, and a breach of the 
trust reposed in him by law. It was, therefore, a conver- 
sion.— Lawson's Adm’r v. Lay, 24 Ala. 184-7; Murray v. 
Burling, 10 Johns. 172; Hill on Torts. vol. 2, p. 106, § 7; Bar- 
wick v. Rackley, 46 Ala. 402-9; Gerald, et ux v. Bunkley, 
17 Ala. 170-7 ; Tomkies v. Reynolds, 17 Ala. 109-17 ; Morgan, 
Adm’r, v. Nelson, Adm’r, 43 Ala. 586; Tucker and Wife v. 
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Magee, 18 Ala. 99; Bullard v. Young, 3 Stew. 46, and authori- 
ties cited in brief of counsel; Ala. &@ Tenn. R. R. R. Co. v. 
Kidd, 35 Ala. 209-20, and authorities cited ; 2 Green. on Ev. 
§ 642, p. 531; 1 pease Pl. m. p. 155; 4 Phil. on Evi. p. 
22-45, Part IT; Angel on Carriers, § 482, p. 375; Holbrook 
v. Wigat, 24 Wend. 169; Esmay v. Farming, 9 Barb. 176. 

It will be observed on an examination of the above au- 
thorities, that a mere non-delivery by a bailee, no demand 
being made, or a mere non-/easance on-his part, does not con- 
stitute a conversion ; but if the bailee is an actor and delivers 
the chattels to the wrong person, though by mistake, trover 
will lie. 

Again: Our supreme court have defined a conversion to , 
be, or rather have decided that the term embraces “any in- 
termeddling with or dominion over personal property, sub- 
versive of the dominion of the true owner, or of the nature of the 
bailment.”—Freeman v. Scurlock, et al. 27 Ala. 413; Rand v. 
Oxford, 34 Ala. 477. 

Taking the above as an exhaustive definition of a conver- 
sion, Saltmarsh was guilty thereof. For his delivery of the 
slaves to appellee’s father was subversion both of appellee’s 
dominion over the slaves and also of the nature of the bail- 
ment under which Saltmarsh held the slaves. 

We submit the following citations and authorities to show 
what acts constitute a conversion: 

Where an agent, instructed to sell a horse, exchanges it, 
and the like, the act is a converson.— Ainsworth v. Partillo, 
13 Ala. 460; Glaze v. McWilliam, 7 Port. 279; St. Johns v. 
O’Connel, ib. 466; Gray v. Crocheron, 8 Port. 191; Wheelock 
v. Wheelwright, 5 Mass. p. 104, vide, 3 Pick. 492; 5 Duer, 49; 
6 Duer, 257; 15 Gray, 306; 12 Pick. 1385; 5 Hard. 228; 
9 Barb.-176; 23 How. 345. 

Legatee may bring trover for specific legacy, after assent 
by executor, the executor delaying to deliver it.— Williams v. 
Lee, 3 Atkyns, m. p. 223. 

F, being guardian of plaintiff, and in his right having pos- 
session of slaves, died, and H was appointed his executor, 
H knowing that the slaves belonged to the infants, hired 
them for one year, and took notes for the hire, payable to 
himself. Held, a conversion.—Dunsboro v. Hardy, 4 Dev. (N. 


C.) 572. 


MANNING, J.—Alanson Saltmarsh, appointed by Wm. 
R. King, late vice president of the United States, of Dallas 
county, deceased, executor of his last will and testament, as- 
sumed the duties of the office in May, 1853. Under a clause 
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in the will, appellee, Wm. R. King Beck, became entitled to 
some slaves, which, in January, 1854, when appellee was be- 
tween four and five years old, and was residing with and un- 
der the protection of Franklin K. Beck, his father and 
natural guardian, in Wilcox county, the executor, Saltmarsh, 
turned over to the latter for the’ son, upon receiving from 
the father a receipt for them, signed “Wm. R. King Beck, by 
F. K. Beck, guardian.” The slaves were taken to and re- 
mained upon the plantation of the father as the propérty of 
the son, until the death of the father in 1864, and continued 
thereon in the same manner until the emancipation of them 
by the event of the late war, and the public measures conse- 
quent thereon. Neither Franklin K. Beck, nor any other 
person, disposed of or claimed the slaves as the property of 
any other person than appellee. Nor does it appear that 
any person was ever legally appointed his guardian. 

Appellee became of age in May, 1870, and a little more 
than two years afterwards he brought this action of trover 
against appellant as administrator of Saltmarsh, who was 
then dead, for the conversion of the slaves by the latter in 
January, 1854. And it is insisted that the facts mentioned 
constituted a conversion of the slaves by Saltmarsh. The 
court below held that they did; and a verdict was rendered 
in favor of appellee, plaintiff below, for several thousand 
dollars. 

It is laid down as a general rule that, “where a legatee is 
an infant and would be entitled to receive the legacy, if he 
were of age, the executor is not justified in paying it either 
to the infant, or to the father, or any other relation of the 
infant, on his account, without the sanction of a court of 
equity.—2 Will. on Executors, 1206. 

The cases from which this rule was deduced, were those 
of bequests of money, which, having been ‘paid ‘to the 
fathers of the legatees, respectively, was spent by them and 
lost to the legatees, and for which actions ex contractu were 
brought on behalf of the legatees. 

In Lang v. Pettus, 11 Ala. 37, as in this cause, the legacy 
was of slaves, which the executor delivered to the infant 
legatee’s father, who removed them from Alabama into Mis- 
sissippi, and there sold and disposed of them, so that they 
were lost to the legatees. This court held that the executor 
was bound to account to the legatees for these slaves, in his 
settlement in the orphan’s court, which granted to him the 
letters testamentary. It is clear that an executor remains 
responsible for property which comes to his possession as 
executor and is bequeathed to a legatee, until it is delivered 


to the legatee, or, if he be a minor, to his guardian, unless 
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otherwise lawfully absolved. He is not fully discharged from 
the duties of his trusteeship, as executor, until this is accom- 
plished. 

The cause before us is not from a probate court, or a court 
of chancery, in which defendant was proceeded against as 
the administrator of an executor, or of a trustee, accounta- 
ble as such in those courts, to the appellee. The action is at 
law against the administrator of Saltmarsh, for a conversion 
by the latter of the slaves that King bequeathed to plaintiff 
below, appellee in this court. It proceeds upon the ground 
and idea that Saltmarsh, the executor, had assented to the 
legacy, whereby the legal title and right of possession were 
transferred to plaintiff, and that the subsequent dealing and 
control of Saltmarsh, in respect to the slaves, were not those 
of a trustee accountable in equity, and having authority as 
such, but of a mere bailee. The action assumes, and the 
counsel for appellee insist, that the slaves had become sepa- 
rated from the estate of Mr. King, that Saltmarsh’s power 
over them as executor had ceased, and that there remained 
in him only the duty to take care of them, to be delivered 
whenever demanded, to the guardian of the plaintiff. 

These are, indeed, the only views which are consistent with 
the form of the action. It is not adapted to hold the admin- 
istrator of Saltmarsh responsible for any hires or profits 
that the latter received, or which it may be supposed he 
ought to have made the property bequeathed produce, or for 
any negligence or omission of duty, but only to recover the 
value of the property converted and damages for the conver- 
sion—for a tort. If the action be maintainable in this case, 
there having been no demand for, or refusal to deliver the 
slaves, it must be because any disposition by Saltmarsh of 
the slaves, which put them, no matter for how short a time, 
out of the reach of plaintiff, or his guardian, is a conversion. 
But this would be a conversion only because Saltmarsh be- 
came a mere bailee of the slaves, bound to deliver them on 
demand, when they were separated from the testator’s 
estate, and then ceased to have the authority of an executor 
over them. The legatee was at that time a minor, and no 
guardian for him had yet been appointed ; and no one seemed 
disposed to accept the office. What, then, was Saltmarsh, 
as such mere bailee, to do with the slaves which he held sub- 
ject to be at any time demanded of him? 

He may not have desired, and was not bound to employ 
them in working for himself, even if it had been proper for 
him to do so, and their labor would have been profitable to 
him. And not being guardian of appellee he had no author- 
ity to hire them out, if he could have advantageously done 

(22) 
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so. He, perhaps, might, under the laws of this State, have 
procured the appointment of a legal guardian to the legatee, 


_ if he could have found any person willing to act as such, and 


then have safely delivered the slaves to such guardian. This 
would have been a prudent course. But it was not the duty 
of Saltmarsh to interfere, when the father and other relatives 
of appellee were living, and go to the part of the State in 
which they resided, to have such an appointment made. 
And whether it was or not, or, if he were neglectful of his 
duties in this or any other regard, the action brought is not 
a proper one for obtaining redress for any such delinquency. 
So far as this suit is concerned, the slaves must be consid- 
ered as remaining in his hands as upon a bailment, to be de- 
livered on demand. 

Now, then, in what manner must Saltmarsh keep the 
slaves? Certainly not in his own house; or, where they 
could not be ever out of his view; not necessarily on his 
own premises. It is sufficient, if they be taken care of for 
the legatee and always as his, so that whenever demanded 
they shall be forthcoming to be delivered to him if he be of 
age, and if not, to his guardian, without the obstacle of any 
opposing claim. 

Was there any time, before the emancipation of these 
slaves, when they were not in this situation of subjection to 
the demand of any legal guardian of appellee? The execu- 
tor, with a view to the safe-keeping of them in the best man- 
ner, for the appellee and as his, let his father, his tenderest 
friend, take them into the neighborhood in which the son 
lived, and where, as he grew up, he would see and know them 
as his property; the father delivering to the executor a 
writing in which the ownership of the son is explicitly af- 
firmed and acknowledged. The instrument and act did not, 
probably, release Mr. Saltmarsh from all liability. But it 
would be a strained interpretation, on the other hand, to hold 
that they were tortious toward appellee, hostile to his inter- 

-est, or subversive of his rights. The effect of them was, it 
seems to me, to constitute Beck, the father, as agent of Salt- 
marsh, or in his place, custodian of the bequeathed property, 
for Beck, the son, and to make Saltmarsh responsible for the 
fidelity of this custodian. If the latter was true to his trust, 
did not put the property out of reach, or do any act subver- 
sive of the dominion of his son, then a lawful demand and 
refusal to deliver would have to be proved before Saltmarsh 
could be so put in the wrong as to be liable at law for a con- 
version of the slaves. It is not contended that any such de- 
mand was made. 


dt is argued, however, that the transfer of the slaves to the 
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father, who had not been appointed the legal guardian for 
his son, was itself a conversion, according to the rule cited 
(supra) from Wms. on Executors, and other authorities, and 
according to the principle of the cases in which a carrier, or 
other bailee, who, even by mistake, delivers the property of 
one person entrusted to him, to another to whom it does not 
belong, is made liable in trover for a conversion. 

But, in the cases of the former class, the legacies were 
lost to the legatees by the acts, or bankruptcy of the persons 
to whom they were entrusted by the executors, and the 
actions against them were not trover without demand made. 
It would hardly be contended that if a legacy had been paid 
or delivered to the legatee while he was a minor, or to his 
father to be kept and taken care of for him, and had been 
well taken care of, and was in possession of the legatee 
when he became of age, or was then offered to him by his 
father, that he should, without anything more, recover the 
value of it again from the executor as for a conversion. And 
in the cases of the latter class, the goods bailed were deliv- 
ered to others, not as the property of, and to be kept for the 
true owners, but as not theirs,—whereby the property was, 
no matter how unintentionally, or temporarily, put beyond 
their control, in violation of their rights. 

But there is no conversion of goods for which trover will 
lie, unless there be a repudiation of the right of the owner, 
or the exercise of a dominion over them inconsistent with 
that right.— Heald v. Carey, 9 Eng. L. & Eq. Rep. 429. 

Hence, it was held by all the judges of the English court 
of common pleas, that the following facts did not constitute 
a conversion: An agent at Dunkirk of a transportation 
company, found one of several cases of goods, which had 
been sent by plaintiff, Heald, from Paris to N. at London, 
damaged, and had it detained and inspected according to 
French law, and then, not knowing the address of N. in Lon- 
don, consigned it to defendant Carey, the broker of the com- 
pany there, to hold‘at the disposal of N. or order. The case 
not being called for in due time, Carey paid the duty on it, 
and had it moved into the warehouse of B, and B afterwards 
had it removed to another of his warehouses, where it was 
burned by an accidental fire. In some of the features of 
this case it is similar to the one before us. 

In Addison on Torts, the law is laid down as follows: A 
mere negligent dealing with goods by a bailee, to whom they 
have been delivered, is not a conversion of them. He may 
be liable to an action for negligence, but not to an action for 
conversion ; which only lies where some dominion is asserted 



































340 - SUPREME COURT [Dec. Term, 


[Nelson, Adm’r, v. Beck.] 


by defendant over the chattel, the subject of the action.” — 
1 Vol. p. 306 of Amer. Ed. of 1876. 

The same doctrine is held by this court. In Rand v. Ox- 
Jord, (34 Ala. 477,) R. W. Waker, J., says: “What is a con- 
version? This court has answered this question by deciding 
that to constitute it there must be a destruction of the plain- 
tiff’s property, or some unlawful interference with his use, 
enjoymert or dominion over it, or an appropriation of it by 
the defendant to his own use, in disregard or defiance of the 
owner’s rights.”—Conner & Johnson v. Allen, 33 Ala. 515. In 
another case it was defined as any intermeddling with, or 
dominion over the property, subversive of the dominion of 
the true owner, or of the nature of the bailment, if it be 
bailed.— Freeman v. Scurlock, 27 Ala. 413. In Conner & John- 
son v. Allen, supra, the court further say, that a disposition of 
a thing that is made “to do a kindness to the owner, and 
without any intention of injury to the thing, or of convert- 
ing it to the use of the person disposing of it, and merely 
conservative of it and perfectly consistent with the right of 
the owner and his dominion over it,” is not a tort. 

Precisely of this nature was the disposition made by Salt- 
marsh of the slaves which are the subject of controversy in 
this cause. 

In Heald v. Carey, above cited, a box of goods was con- 
signed to defendant in London, subject to the disposal of 
one Nisbett there, which, not being called for in due time, 
Carey paid the duty on and put in a warehouse of another 
person, where it was burned by an accidental fire. In the 
course of his opinion in that case, JERvIs, C. J., said: “It is 
first said that he was not authorized in fact by the plaintiff 
to do what he did. But, if the goods were consigned to him, 
whether he had authority to pay the duty or not, he was au- 
thorized to put them in safe custody. Next, it is said that 
defendant did not act as a prudent man would have done. 
But, it is not necessary to consider that point, as that would 

‘not make him guilty of a conversion. Further, it is said 
that the defendant acted from indirect motives. But if a 
man acts, not wrongfully, though from improper motives, 
that does not make him guilty of a conversion.” ; 

Mavtez, J., said: “The goods in this case were in the 
hands of the defendant, under condition to be held by him 
for plaintiff. He had something to do in respect of them. 
rae It was his duty to put the goods into a fit place ; 
and it is not said that the place in which the goods were 
placed was not a fit one. I do not think there was any neg- 
ligence, and there certainly was no conversion. There 1s 
no conversion unless the act is done in the assertion of 
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dominion over the goods.” CRESSWELL, J., said: “How can 
it be said that he was a conversioner? He has never repu- 
diated their right, or done anything inconsistent with his re- 
ceiving the goods to take care of them. It is not said that 
he put them into a wrong place. He put them in a proper 
place for Nisbett to getthem from. That was no conversion, 
or a conversion for the real owner.” All the judges con- 
curred. 

Slaves, of course, could not be put into a warehouse. In 
fact, as well as according to the decision in Rand v. Ozford, 
supra, a plantation was a proper place on which to keep 
them. In the language of R. W. WaLKeEr, J., in that case: 
“We must be presumed to know that moderate labor is not 
only promotive of the health of a slave, but essential to the 
preservation of that wholesome discipline on which his value 
so materially depends.” These slaves were put, and kept, 
and remained on the plantation of appellee’s father, as the 
acknowledged property of appellee, and for him, until his 
title to them was destroyed by irresistible political authority, 
no demand for them or refusal to deliver them having in the 
meantime been made. 

To hold that the facts of this case constitute a conversion, 
seems to me a misuse of words that tends to make legal 
definitions uncertain, and rights and obligations indistinct. 
There never was a time until the emancipation of the slaves, 
when they were not held for plaintiff low, with his owner- 
ship of them acknowledged, and just where a guardian, if he 
had had one, could most easily have obtained them, and where 
it was apparently most advantageous to plaintiff that they 
should be. The first act done in defiance or denial of his 
dominion over them, was the act of emancipation, which an- 
nihilated his title ; an annihilation from which there would 
have been no exemption, no matter where in the State or 
with whom the slaves might have been. 

These views have failed to receive the acceptance of a ma- 
jority of the court. They hold that the delivery shown of 
the slaves to appellee’s father, was a conversion of them ; 
and that there is sufficient evidence apart from that act, of 
the executor’s assent to the legacy. 

Wherefore, the judgment of the circuit court is affirmed. 
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Van Hoose, Trustee, ctal.v. Bush et al. 


Bill in Equity to enforce Vendor's Lien, ce. 


“1. Constitutional law.—It is within legislative competency, by a special act, 
to remove the administration of an estate from the probate court of the county 
where the decedent resided and letters were granted, to the probate court of 
another county. 

2. Same.—Under the special act authorizing the removal of the administra- 
tion of the estate of Nancy Thompson from the court of probate of Tuscaloosa, 
to that of the court of probate of Greene county, the jurisdiction of the for- 
mer court ceased on the final settlement and resignation of the administrator, 
and the jurisdiction of the probate court of Greene could be invoked; and, 
properly invoked, its jurisdiction became as full and complete as if the intes- 
tate had died in that county and the court had originally taken jurisdiction of 
the cause. 

3. Title of heir to land sold under order of probate court; when divested.— 
Where lands are sold under order of the probate court, the title of the heirs is 
not divested, until the court, on report of payment of the purchase money, 
orders a conveyance to the purchaser, and it is duly executed. 

4. Confederate treasury notes ; when use of not illegal.—While the issue of Con- 
federate treasury notes was unlawful and in violation of the Constitution of 
the United States, their use in the ordinary transactions of civilized society, 
was not illegal ; it was unlawful, only where the intent existed, and the direct 
and immediate effect of such use was, to aid in promoting and encouraging 
hostilities against the United States. 

5. Administrator or executor ; title of, to personal assets of deceased.---The ex- 
ecutor or administrator has the full legal title to the personal assets of the de- 
ceased, including choses in action, and, except so far as restrained by statute, 
has the power of disposition over them. 

6. Same.—He may not only give acquittances, but may compromise, trans- 
fer, or assign such assets; and although if he does so improperly, he is answer- 
able as for a devastavit, the rights of those dealing with him, to whom no fraud 
or bad faith is imputable, will not be affected or impaired thereby. 

7. Same; what necessary to show concurrence in devastavit.—Although an ex- 
ecutor or administrator acts in bad faith, mere knowledge that he is dealing 
with trust assets, raises no presumption, or casts any suspicion against his 
disposition of them to those dealing with him within the line of his authority 
and duty; before they can be charged with concurrence or participation in his 
devastavit, they must have knowledge of his want of good faith, and must in- 
tend, or be reckless of the consequent injury to the cestui que trust. 


AppEaL from Chancery Court of Tuscaloosa. 

Heard before Hon. A. W. Ditiarp. 

This bill was filed by the heirs at law of Nancy Thompson, 
by next friend, Bush, against Edward Rencher, formerly ad- 
ministrator of her estate, A. R. Davis, administrator de bonis 
non, and the sureties upon his official bond, James W. Baird 
and W. F. Karsner, praying an account and settlement of 
— administration, and fora decree against his sureties, and 
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discovery, &c.; and also to declare and enforce a vendor’s 
lien on certain lots in the city of Tuscaloosa, formerly be- 
longing to said estate, which had been sold under order of 
the probate court, the purchase money of which, complain- 
ants alleged, had never been paid, and for general relief. 
Afterwards Virginia Baird, and J. M. Van Hoose, her trustee, 
who were in possession of the lots, were made defendants. 
There were several demurrers put in, which need not be 
further noticed. The cause was submitted on bill, answers 
and testimony, and a decree rendered, (which, among other 
orders, not necessary to be noticed, in the view the court 
took of the case), declared that the lots were subject to the 
vendor’s lien for the unpaid purchase money; that the pay- 
ment made by the original purchaser, Reese, in Confederate 
money, was not a valid payment; that the report of the ad- 
ministrator de bonis non, showing payment in such funds, was 
notice to purchasers from Reese, that payment was made in 
that currency, and, therefore, valueless; and that the lands 
in their hands were liable for the unpaid purchase money; 
wherefore a sale was ordered. 

The material facts of the case are as follows: Nancy 
Thompson died intestate in Tuscaloosa county, seized and 
possessed of lands, slaves and other personal property, leav- 
ing complainants her only heirs at law and distributees, On 
the 16th day of July, 1857, the probate court of that county 
granted letters of administration to Rencher, who sold the 
personalty, and paid all the debts. On the 9th day of No- 
vember, of the same year, under order of the probate court, 
he sold the realty for division, on a credit of one, two, and 
three years, and Reese became the purchaser of the lots in 
controversy, and gave his notes for the purchase money, in 
accordance with the terms of the sale, which was duly re- 
ported to and confirmed by the court. 

On the 4th of November, 1862, Rencher, who had pre- 
viously filed his accounts and vouchers, made a final settle- 
ment of the estate in the probate court of Tuscaloosa, and 
resigned. On this settlement, a decree was rendered against 
him for about five hundred dollars. On the 18th day of No- 
vember, 1862, the legislature passed an act, which was ap- 
proved the same day, entitled, “An act to remove the estate 
of Nancy M. Thompson, deceased, from Tuscaloosa to 
Greene county.” This acts reads as follows: 


Src. 1. Be it enacted by the Senate and House of Representa- 
tives of the State of Alabama, in General Assembly convened, 
That at any time after the resignation and final settlement of 
Edward Rencher as administrator of Nancy M. Thmpson, in 
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the probate court of Tuscaloosa county, it shall be lawful for 
the probate judge of Greene county to grant administration 
upon said estate remaining unadministered, and to take full 
jurisdiction over said unadministered estate, and make all 
orders and decrees in respect thereto, as if said judge of 
Greene county had had original jurisdiction over the same ; 
and it shall be lawful for the administrator of said estate, 
appointed by the probate judge of Greene county, to remove 
the slaves and other personal property belonging to said 
estate, from Tuscaloosa county to Greene county. 

Sec. 2. Be it further enacted, That after the resignation, 
settlement, and appointment mentioned in the first section 
of this act, it shall be the duty of the probate; judge of 
Tuscaloosa county to transfer to the probate court of Greene 
county all the original papers on file in his office relating to 
said estate, together with copies of all orders and decrees 
in respect thereto, duly certified under his hand and the seal 
of the court. 

Approved, November 18, 1862. 


Afterwards, the facts being made to appear to the probate 
court of Greene county, by proper evidence, that court ap- 
pointed Davis, general administrator of the county, admin- 
istrator de bonis non of the estate. On the 14th day of De- 
cember, 1863, Davis reported to the court that the purchase 
money for said lots had been paid by Reese, on the 8th day 
of October, of that year, in “Confederate treasury notes,” 
and prayed an order to make conveyance, &c. The court, in 
a decree reciting that the purchase money had been paid in 
full, but which was silent as to the kind of money in which 
payment had been made, directed Davis, as administrator de 
bonis non, to make conveyance to Reese, which was accord- 
ingly done. Reese, on the 24th day of December, 1863, for 
a valuable consideration, conveyed, by a quit claim deed, to 
Thomas Lewis, reciting in it that the land was purchased by 
him, at a sale made under the decree of the probate court of 
Tuscaloosa county. On the 10th of June, 1864, Lewis by 
deed, with the usual covenants as to being seized of an inde- 
feasible estate and for warranty, &c., conveyed, for a valua- 
ble consideration, to J. W. Baird. The latter, in Februrary, 
1869, in consideration of natural love and affection for his 
wife, conveyed the lots to Van Hoose, in trust for her. 

Complainants aver “that the purchasers from Reese are 
charged with notice that the: purchase money was paid in 
Confederate money, which was an unconstitutional currency, 
and not a lawful consideration for a conveyance, or, if it 


was, yet a grossly inadequate consideration, and was a col- 
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lusion between Reese, the purchaser, and Davis, the fiduci- 
ary.” There was no evidence, however, which impugned the 
bona fides of the payment in Confederate treasury notes. 

The complainants also averred that they were minors at 
the time of the acceptance of this money, and did not know 
of, and have not since ratified or assented to it, or received 
any benefit therefrom, and that Baird, being a citizen of 
Tuscaloosa, where the real estate sold was situate, from the 
year 1862 up to 1867, and dealing with such real estate, is 
charged with notice of the whole proceedings upon which 
his title rests, and is not a purchaser for value without notice 
of complainant’s rights and equities, and that the legal title 
had never passed out of them under the aforesaid orders of 
court, and conveyances made thereunder. The validity of 
the special act transferring the administration from Tusca- 
loosa probate court to that of Greene county, was assailed 
by some of the sureties of Davis, who denied any liability 
for his acts under appointment of the latter court, which, 1t 
is averred, are void. 

J. W. Baird, Virginia Baird, and Van Hoose, trustee, alone 
appealed, and on affidavit that the other defendants refused 
to unite in the appeal, a summons was issued, and afterwards 
a severance granted. 

The decree, holding that the purchase money of the lands 
was unpaid, and subjecting them in the hands of appellants 
to a vendor’s lien, &c., is now assigned as error. 


Van Hoosr & Powe tt, for appellants——There is no evi- 
dence that Reese did not act in good faith. Appellants are 
not, therefore, concerned in the kind of funds Reese paid, if 
it be admitted they have no greater rights than he.—3 Johns. 
Ch. 147; Sugden on Vendors, 274. The special act of the 
legislature was valid.—17 Wall. 570; Riddle v. Hill, 50 Ala.; 
Parks, Brewer & Co. v. Coffey, 52 Ala. These cases, taken 
in connection with Key v. Jones, 52 Ala., show conclusively 
that the payment in Confederate money was valid. The or- 
der to convey title, reciting payment of purchase money, 
when title was conveyed, divested the heirs of title. A pur- 
chaser may be bound to see that the court ordering a con- 
veyance has jurisdiction, but that having attached, and the 
order to make conveyance being perfect and valid on its face, 
he is not bound to search all the records in the case, to see 
if the administrator has performed his duties. The pur- 
chaser is bound only by what appears on the face of his 
deeds.—42 Ala. 618; 18 Ala. 741. 


SNEDECOR & COCKRELL, contva.—The special act was void. 
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It was not due process of law. The probate court of Tusca- 
loosa having jurisdiction, the legislature could not, by a 
special act, divest that jurisdiction and order a transfer to 
another court. The report shows a payment in “Confederate 
treasury notes.” It was a proceeding upon which rests the 
order to convey, and the purchaser, who must ascertain at 
his peril, whether an order to convey has been made, is 
bound also, where the record shows what the report was, to 
see that the report presented a state of facts which author- 
ized a conveyance to be decreed. No law of Alabama made 
these treasury notes money. The report, although purport- 
ing to show payment, in fact and law showed, on the contrary, 
that payment had not been made. The currency was unlaw- 
ful and formed no legal consideration, and a trustee or agent 
has no authority to take “depreciated currency” in payment 
of a debt.—12 Ala. 340; Chapman, Lyon & Noyes v. Covwles, 
41 Ala. 406. He therefore committed a devastavit. 


BRICKELL, C. J—The special act of the General As- 
sembly (Pamph. Acts, 1862, 170) authorizing the removal of 
the administration of the estate of Nancy M. Thompson 
from the court of probate of the county of Tuscaloosa, to 
the court of probate of Greene county, was a valid, consti- 
tutional enactment. Each court was of the same constitu- 
tional jurisdiction. The limitations on this jurisdiction as 
to the territorial limits, and the cases within which it may 
be exercised, are of legislative creation, capable of change, 
enlargement or diminution at the will of the legislature. 
The legislature alone can exercise the power of removing or 
transferring administrations from one court of probate to 
another. Though the interest and necessities of those hav- 
ing rights in the estate, and its administration, may demand 
the removal, it doesnot lie within the jurisdiction of any 
court to order and adjudge it. The whole matter rests ex- 
clusively within the power of the legislature— Wright v. 
Ware, 50 Ala. 549; Coltart v. Allen, 40 Ala. 155. 

When the administrator in chief made the final settlemen 
of his administration in the court of probate of Tuscaloosa, 
and resigned, the jurisdiction of that court over the estate 
and its administration, was exhausted by the force of the 
special statute, and the jurisdiction of the court of probate 
of Greene could be invoked. The transcript of the record of 
the final settlement in the court of probate of Tuscaloosa, 
having been filed in the latter court, its jurisdiction attached, 
and was as full and complete as if the intestate at her death 
had been a resident citizen of Greene, and the court had 
originally taken jurisdiction of the estate and its administra- 
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tion. The administration being vacant in consequence of 
the resignation of the administrator in chief, of necessity the 
first step to be taken, was the appointment of an adminis- 
trator de bonis non. The appointment was made, and thereby 
Davis, the administrator de bonis non, became clothed with the 
legal title to the unadministered assets. The notes of Reese 
for the purchase money of the lands, payable to the admin- 
istrator in chief, being unpaid, were unadministered assets, 
passing to the administrator de bonis non, who alone had au- 
thority to sue for, collect or receive payment of thera.— Dun- 
ham v. Gant, 12 Ala. 105. 

A purchaser of lands at a sale made under an order of the 
court of probate, who has fully paid the purchase money, is 
entitled, as a matter of right, to a conveyance of all the right, 
title and interest the deceased had in the lands at his death. 
It is the duty of the court, when the executor or administra- 
tor, who has authority to receive payment of such purchase 
money, reports its payment and makes application to order 
the execution of such conveyance; or, if the executor or 
administrator having received payment, neglects or refuses 
to make the report and application, and the purchaser makes 
the application and proot of the payment, to order the con- 
veyance. The conveyance may, as the court in its discre- 
tion directs, be executed by the executor or administrator, or 
by a commissioner for that purpose appointed.—R. Code, 
§$ 2096, 2228. The proceedings for a sale of lands in the pro- 
bate court, are, in some respects, in fieri, until the court or- 
ders a conveyance and it is executed. Until such order and 
conveyance, the title, descending to the heirs or passing to 
the devisees, if the lands have been devised, is not divested.— 
Lightfoot v. Lewis, 1 Ala. 475; Bonner v. Greenlee, 6 Ala. 411. 
The sale can be vacated by the court, and the purchaser di- 
vested of all equity, if he fails to pay the purchase money, 
and judgment has been rendered against him and his sure- 
ties, on which execution has been issued and returned “no 
property found.”—R. C. § 3539, p. 671. The jurisdiction of 
the court is not exhausted until the order for the execution 
of the conveyance. The order for a conveyance is judicial, 
in the nature of a decree or judgment, based on facts the 
court must ascertain and declare. We incline to the opin- 
ion, the court having made the order, the fact on which it is 
based, the payment of the purchase money, is not subse- 
quently disputable. It is finally and conclusively ascer- 
tained and declared, and the verity of the record is unim- 
peachable, except on an application to the court of probate 
for its vacation, because of fraud. Without determining that 
question, we are of the opinion the report of the administra- 
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tor de bonis non disclosed a valid payment of the purchase 
money, entitling the purchaser to a conveyance, and com- 
pelling the court to order it made. 

The payment was made to the administrator de bonis non, 
in Confederate treasury notes, which were accepted by him. 
The good faith of the purchaser in making the payment is 
not impugned ; nor is any fraud imputed to the administra- 
tor. It is urged, the administrator was without authority to 
receive Confederate treasury notes in payment of the pur- 
chase money—that he could receive only gold and silver, or 
as it is expressed by the chancellor, “lawful money,” and 
consequently was guilty of a devastavit, in which the pur- 
chaser participated. hether the administrator committed 
a devastavit, is not the subject of inquiry in the present atti- 
tude of this case. The assignments of error refer only to 
the correctness of the decree, so far as it declares the pur- 
chase money unpaid, vacates the conveyance, and for the 
payment of the purchase money declares a lien on the real 
estate. As to the purchaser, unless fraud and collusion is 
traceable to him, the only inquiry is, had the administrator 
power to accept the payment. If a liability is sought to be 
fastened on the administrator, other inquiries arise as to his 
good faith and prudence ; and if not wanting in these, as to 
the use or disposition he made of the notes after having re- 
ceived them. 

It is certainly to be accepted as true by all courts, that the 
establishment and existence of the Confederate government 
was illegal, violative of the constitution and laws of the 
United States. The issue of treasury notes by that govern- 
ment to support its existence, was also illegal, contravening 
the laws and policy of the United. States, which it is the 
paramount duty of courts to maintain and enforce.— Scheible 
v. Bacho, 41 Ala. 487. To this extent the Confederate treas- 
ury notes were “illegal and vicious ;” and the use of them to aid 
in accomplishing the purposes for which they were issued, would 
be tainted with the legality of the issue. These propositions 
do not, however, reach the material question involved in this 
and a number of other cases now pending before the court, 
whether these notes are not a sufficient consideration to sup- 
port a contract made in the ordinary transaction of business, 
within this State, while under the actual dominion of the 
government of the Confederate States? Were they not, 
when accepted as a payment by one under no disability, and 
having power to receive, a valid payment, extinguishing and 
discharging the liability or contract? These are questions 
the decisions of the supreme court of the United States have 
fully answered. In Thorington v. Smith, 8 Wall. 1, a contract 
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for the purchase of lands, made in this State during the war, 
the purchase money payable in Confederate treasury notes, 
was supported, and the party contracting declared bound to 
pay the value of such notes at the time and place of the con- 
tract, in lawful money. The Confederate government is 
treated as a government of paramount force, having tempo- 
rarily dominion over a part of the territory of the United 
States. “Obedience to its authority, in civil and local mat- 
ters,” was not only a necessity, but a duty. “Without such 
obedience, civil order was impossible.” It was by this gov- 
ernment these notes were issued. They “were used as money 
in nearly all the business transactions of many millions of 
people. They must be regarded, therefore, as a currency, 
imposed on the community by irresistible force.” As is said 
in another case, “the existence of a state of insurrection did 
not loosen the bonds of society, or do away with civil gov- 
ernment, or the regular administration of the laws. Order 
was to be preserved, police regulations maintained, crime 
prosecuted, property protected, contracts enforced, mar- 
riages celebrated, estates settled, and the transfer and de- 
scent of property regulated precisely as in time of peace.” — 
Horn v. Lockhart, 17 Wall. 580. The necessity of govern- 
ment, and of civil obedience on the part of all who were un- 
der the dominion of the Confederate authority, beyond the 
protecting power of the constitution, laws and government 
of the United States, compel courts to consider this currency 
“as if it had been issued by a foreign government, tempora- 
rily occupying a part of the territory of the United States.” 
Contracts made for payments in it, or of which it was the 
consideration, or payments made in it, cannot be pronounced 
illegal, mere nullities, without manifest injustice, or without 
pronouncing that civil war annihilated the State, loosened 
and broke the bond of society, reducing the community to 
anarchy. It is not a single contract that is to be declared 
void, nor a single payment set aside. The transactions of 
millions of people, through a period of four years, are to be 
disturbed, and uncertainty and insecurity, with the insepara- 
ble concomitant, vexatious litigation, introduced and fostered. 
No matter what was the good faith, and how implicit the 
confidence marking these transactions, because they may 
have remotely offended the law, and violated the policy of 
the government, powerless then to protect these people, or 
to supply them with a currency, they must be condemned as 
infected with illegality. No such principle has been sanc- 
tioned by that tribunal, within whose province it lies finally 
to adjudicate the question. Contracts or payment made in 
Confederate currency in the ordinary course of dealing, and 
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of transacting business, have no necessary connection with 
its issue, or with the government issuing it. They may have 
indirectly and remotely promoted the credit and circulation 
of the currency, but not being made with the actual intent 
to maintain the government issuing it, in its unlawful and 
hostile antagonism to the government of the United States, 
“ they should be enforced in the courts of the United States, 
after the restoration of peace, to the extent of their just ob- 
ligation.” 

In Delmas v. Ins. Co., 14 Wall. 661, the case of Thorington 
v. Smith is reaffirmed, and it is held the notes of the Con- 
federate States, in ordinary use as money, during the war, 
were a sufficient consideration to support a contract; and a 
provision in a constitution of the State, subsequently adopted, de- 
claring such contract was void, was an impairing of the obliga- 
tion of such contract, within the meaning of the Federal Constitu- 
tion.” These decisions were followed and approved by the 
cases Of Planters’ Bank v. Union Bank, 16 Wall. 483, and 
“the Confederate note case,” 19 Wall. 548. In this court the 
ease of Riddle v. Hill, June term, 1874; Whitfield v. Rid- 
die, 52 Ala., 467 and several subsequent cases, assert the 
same doctrine; and, we think, should be regarded as finally 
and conclusively settling this distressing and vexed question. 
Confederate treasury notes were illegal because of the char- 
acter of the government issuing them. The use of them was 
illegal, when the intent existed, and the direct, immediate 
effect of the use, was to aid in promoting and encouraging 
hostilities against the government of the United States. 
But their use in the ordinary transactions of civil society— 
in the usual course of individual dealing—in the general 
transaction of business—was not illegal. It was a necessity, 
originating, not only in the organization of the Confederate 
States, the war which was the immediate and inevitable se- 
quence, but also in the want of power to suppress the organ- 
ization, and to maintain the authority of the government of 
the United States, so that it could extend protection, and se- 
cure to the people residing within the Confederate States, 
the advantages of government. 

Very soon after the organization of the Confederate gov- 
ernment, and the commencement of hostilities between that 
government and the government of the United States, these 
treasury notes became the only currency, the only circulating 
medium, within the territory of the Confederate States. 
Bank notes, the issue of corporations having legal capacity 
to issue notes capable of circulation as money, and gold and 
silver coin, into which they were convertible, disappeared, 
and were rather articles of commerce, bought with and sold 
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for Confederate treasury notes, than money circulating in 
the community, in which it was expected payments would be 
made, or on the basis of which contracts were entered into. 
The conventional laws of trade, of business of all kinds, which 
have since their introduction treated bank notes as money, 
and given to them that denomination universally in common 
parlance, and which now give the “national currency,” 
whether we speak of the issue of national banks, or of the 
United States treasury notes, that denomination, imparted 
to Confederate treasury notes the same denomination. For 
all purposes of commerce, and of transacting ordinary busi- 
ness, they had the uses and qualities of money. As such 
they were generally received and passed from one to another 
freely, by the common consent of the community. A pay- 
ment in these notes was legal, and without regard to their 
depreciation, if compared with gold and silver, which had 
ceased to be a standard of value and had become an article 
of traffic, is as valid as a payment in genuine bank notes.— 
Waring v. Lewis, 58 Ala. 615. In McPherson v. Gray, 14 
Rich. Eq. 121, a master in chancery, in 1864, received Con- 
federate treasury notes in payment of a bond made in 1859, 

ayable to him, for lands sold under a decree of the court. 

he payment was made and received in good faith, and extin- 
guished the bond, and it was held, neither the master nor the 
makers of the bond were liable to the beneficial owners. The 
court say: “These treasury notes were not, as said, even in 
form, valid promissory notes; but they constituted the whole 
currency of the country, passed as money, were received by 
prudent men and paid by the other debtors of McPherson’s 
estate. They were not equivalent to gold and silver, but 
they supplied the place of gold and silver; they were not in 
fact compared with specie, for of that there was none; nor 
were they expected to be immediately convertible into some- 
thing of universal acceptance, but were sustained in credit 
by the expectation of their becoming redeemable in future, 
and by the sheer necessity which every one felt’ of their being some 
acknowledged representation of value.—(See, also, in same vol- 
ume, Wisemanv. Hunter, p. 167. In Robinson v. International 
Life Association Company, 42 N. Y. 54, (8 Hand), it was held, 
the payment of Confederate treasury notes to an agent of an 
insurance company was a good and valid payment of pre- 
miums, continuing the policy.—fivers v. Moss, 6 Bush. (Ky.) 
600; Martin v. Horton, 1 Ib. 624. Neither these notes, nor 
ordinary bank notes, were or are money in its technical 
sense—coined by the government, and a legal tender in pay- 
ment of debts. Yet the conventional rules of business, its 
convenience and necessity, place them on the same footing. 
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They are borrowed and lent, paid out and received as money. 
They are a good tender, if not objected to at the time, and 
when accepted without reservation they operate a satisfac- 
tion equally with gold and silver, whatever may be their 
depreciation below the value of gold and silver.—Lowry v. 
Murrell, 2 Port. 282; Scruggs v. Gass, 8 Verg. 175; Ware v. 
Street, 2 Head. 609; Bayard v. Shunk, 1 Watts & Serg. 92. 
The power of an administrator to receive Confederate treas- 
ury notes in satisfaction of choses in action, was fully consid- 
ered in Waring v. Lewis. _A denial of the power is founded 
in a misconception of his relation, duty, liability and author- 
ity. The legal title to all the personal assets of the deceased, 
including choses in action, vests in administrators or execu- 
tors. An incident to this legal title, except so far as re- 
strained by positive statute, is the power of disposition. 
The duty of collecting the choses in action—of reducing thein 
to possession, is coextensive with the title the law casts on 
him. In the discharge of this duty, and as an incident to 
his title, he may compound or compromise the choses in 
action. Though the statutes now authorize the court of pro- 
bate to confer on an executor or administrator authority to 
compromise or compound debts owing to or a part of the 
estate he represents, the power of compromising or com- 
pounding conferred by the common law is not thereby taken 
away. KR. C. § 2130-31. Prior to the statute, if he exercised 
his common law power, and the compromise was impeached, 
seeking to charge him because of it, on him rested the bur- 
then of proving, to relieve himself from personal liability, 
that it was judicious and beneficial. There was some peril 
to the executor or administrator, attending the exercise of 
the common law power—the necessity of proving in the 
future his good faith and diligence. To remove this peril, 
to free him from the difficulty of making proof, whenever his 
action was assailed, the statute authorizes the court of pro- 
bate to make an order for a compromise, and this order, 
when properly obtained and complied with, is an absolute 
rotection to him, foreclosing future dispute. The common 
aw power, however, remains and may be exercised under its 
attendant risks.—Wyman’s Appeal, 13 N. H. 18. Not only 
may he compromise, but he may transfer or assign the choses 
in action = are assets in his hands for administration. 
If he improperly makes the transfer or assignment, thereby 
he will incur a personal liability for a devastavit, but the title 
of the assignee, to whom no fraud or bad faith is imputable, 
is not affected or impaired.— Hough v. Bailey, 32 Conn. 288; 
Walker v. Craig, 181.116; Wilson v. Doster, 7 Ired. Eq. 261; 
Polk v. Robinson, Ib. 235. The general proposition that all 
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who concur with an executor or administrator in a devastavit, 
or ——_ with a trustee in a breach of trust, are estop- 
ped from claiming any advantage therefrom, and are answer- 
able to the cestui que trusts for the resulting injury, is admit- 
ted. But though an administrator or other trustee may be 
acting in bad faith, or negligently, and may incur liability 
for a devastavit, those dealing with him in the transaction of 
ordinary business, within the line of his authority, innocent 
of any fraudulent intent, will be protected. Before they can 
be charged with concurrence or participation in his devastavit 
they must have knowledge of his want of good faith, and 
must intend, or be reckless of the consequent injury to the 
cestut que trusts.— Walker v. Craig, supra; Perry on Trusts, 
§ 225. Knowledge that the trustee is dealing with the trust 
assets—that an executor or administrator is disposing of the 
debts or choses in action in his hands for administration, 
raises no presumption nor creates any suspicion against the 
disposition, whether it is of transfer, or assignment, or pay- 
ment. The disposition is within the line of his duty and 
authority, and those who deal with him are answerable for 
their own, not for his good faith. Whoever accepts from an 
administrator or executor the choses in action of an estate 
he represents, either as security for or in payment of his in- 
dividual debt, has full notice of the abuse of his fiduciary 

ower and participates in the devastavit.—Swoope v. Trotter, 
4 Port. 27. But if he receives them as security for money 
cotemporaneously advanced, or if he purchases them, the 
transaction is valid.—Perry on Trusts, § 225. The difference 
is, the one transaction is without, the other within, the scope 
of power and duty. No interest of the estate could be pro- 
moted, no necessity surrounding it, could be relieved by the 
transfer or pledge of the assets for the payment or security 
of the debts of the personal representative. The advance of 
money on a transfer absolute, or conditional, of the choses 
in action, may conduce to the interests or relieve the neces- 
sities of the estate, of which the representative is to judge 
on the responsibility of his relation. Those who deal with 
him may rely on the power of disposition with which he is 
clothed, without inquiry into or being affected by his good 
faith or prudence.—Petrie v. Clark, 11 Serg. & Rawle, 377; 
Walker v. Craig, supra; King v. King, 37 Ga. 205. 

Whether the administrator de bonis non was guilty of a 
devastavit in accepting from Reese payment of his notes for 
the lands in Confederate treasury notes, is not now a mate- 
rial inquiry. The administrator had power to receive them ; 
the power he would now have to accept “national bank 
notes,” which are money according to the usages and neces- 

(23) 
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sities of commerce, as notes of the banks incorporated by 
the several States were money conventionally. Having this 
power, and no fraud or collusion being imputable to Reese, 
the purchase money was paid—the court of probate properly 
ordered the conveyance of title and its execution divested 
the title of the heirs. They were remitted for all right, legal 
or equitable, to the administrator, as they would have been 
if the payment had been in gold coin. 

The decree of the chancellor, so far as it affects the valid- 
ity of the conveyance to Reese and the purchasers claiming 
under him, and declares the purchase money unpaid, and a 
lien on the land for its payment, is reversed, and the cause 
remanded, with instructions to dismiss the bill as to Reese 
and the purchasers claiming under him, at the costs of the 
appellees. The appellees must pay the costs of this appeal 
in this court and in the court of chancery. 
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Shingler v. Martin ct al. 
Motion to Dismiss Appeal. 


1. Appeal; when dismissed.—It is the settled practice of this court, that a 
party who coerces or receives payment of a judgment in his favor, can not 
maintain an appeal from it, save in a few exceptional cases in the probate and 
chancery courts. 

2. Same; when receipt of costs operates coercing or satisfaetion of judgment.— 
Plaintiff in an action at law recovered $5 damages and over $900 costs. ‘Lhe 
clerk issued execution for the whole, and while the sheriff had the writ one 
of plaintiff’s attorneys instructed him orally not to collect the damages. A 
levy having been made, defendants paid the execution, and one of plaintiff’s 
attorneys received from the sheriff a large part of the costs in discharge of wit- 
ness fees plaintiff had paid his own witnesses, for which he held their certi- 
ficates of attendance. Nearly two years afterwards plaintiff appealed. 

Held: The costs were as much a part of judgment in favor of plaintiff as 
the damages, greatly exceeding them in amount, and the receipt of money 
collected under the execution in payment of the witness fees was, under the 
circumstances, such an acceptance or coercion of satisfaction of the judgment, 
as would prevent plaintiff from maintaining an appeal to reverse it. 


: 

This case having been brought to this court by appeal, 
the appellees moved to dismiss it, on the ground that the 
appellant, before taking his appeal, had coerced or received 
satisfaction of the judgment appealed from. The motion 
was resisted and both sides filed affidavits, the substance of 


which is stated in the opinion. 
VoL. LIv. 
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Warts & Sons, ELmMore & Gunrer, and R. M. W1Iu1aMson, 
for the motion. 


CLopTon, HERBERT & CHAMBERS, contra. 


MANNING, J.—This was an action at law upon an attach- 
ment bond, for the recovery of a large sum of money, in 
which appellant obtained a judgment against appellees for 
five dollars as damages and the costs, in February, 1874. 
The costs amounted to a sum exceeding $900; and a writ 
of execution, issued for the damages and costs, was levied 
on property of one of the defendants, who thereupon paid to 
the sheriff the amount. While the writ was in the sheriff’s 
hands appellant’s counsel told him orally not to make the 
amount of the damages, because he intended to take an 
appeal to this court—but gave him no written instructions 
by endorsement on the writ or otherwise, not to do so; and 
after the whole was collected he received from the sheriff a 
large part of the costs, in discharge of the witness fees which 
the appellant had paid to his own witnesses and for which 
he had the certificates issued by the clerk to them. The rest 
of the sum collected was doubtless paid to the other wit- 
nesses and the officials entitled thereto. This was in 1874. 
Afterwards, in 1876, this appeal was taken; and a motion is 
now made to dismiss it for the reasons that the payment of 
the judgment had been coerced by appellant. 

It is well settled as the practice of this court, that if a 
judgment be rendered in favor of a party in a lower court, 
especially in an action at law, and he coerces or receives 
payment of the amount thereof, he will not be permitted to 
maintain an appeal from the same judgment to set it aside, 
in this court. And, even if a judgment of reversal had been 
rendered here, in the appeal, before the court is informed 
that such payment had been made, this court, on being ad- 
vised thereof, will withhold the certificate of reversal and set 
aside its judgment, if the money collected be not, within a 
time to be prescribed by it, paid back to the appellee ——Hall 
v. Hrabrowski, 9 Ala. 278; Bradford v. Bush, 10 Ala. 274 ; 
Knox v. Steele, 18:Ala. 815. 74 = 

True, this is a power which will not be exercised in some 
peculiar cases from the courts of probate or chancery courts, 
in which it is apparent or admitted that the appellants are 
entitled to recover all they have received and perhaps more. 
But the present is not a case of that sort. _ 

It is not pretended that the clerk of the city court of Mont- 
gomery was not authorized to issue the writ of execution. 
It was his duty to do so, if not instructed otherwise by the 
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plaintiff or hiscounsel. And the sheriff, to whom the execu- 
tion came, was required by the precept to make the whole 
amount mentioned in it, of the defendants. If it was intended 
that he should be restrained from doing so, the writ of exe- 
cution should have been withdrawn, or an indorsement made 
on it to that effect. 

The costs was no less a part of the judgment of the 
court in favor of the plaintiff, than the damages; and in 
this case, as we have seen, it was very much the most 
important part of it. If upon a new trial, the verdict should 
be in favor of defendants below, the appellees in this court, 
those costs would all have to be paid by appellant. And 
how can we know that they would then be able to recover 
them from him? Appellant can not be permitted to coerce 
satisfaction of such a judgment from his adversaries, and 
then appeal to this court to reverse and vacate it as errone- 
ous. 

The appeal must be dismissed. 
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Srone, J., not sitting. 


Moore’s Adm’r wv. Alvis et al. 
Bill to Enforce Vendor's Lnen. 


1. Amendment; right of under, § 3356 of Revised Code.—Although section 
3356 of the Revised Code, upon the allowance of amendments to bills, omits 
the words ‘‘to meet the justice of the case,” found in the third section of the act 
‘‘amendatory of the proceedings in chancery,” (Acts 1857-8, p. 230), the right 
of amendment is fully as extensive now, as it was under the provisions of the 
statute of 1858. 

2. Amendment; what does not make new case.—Where the original bill shows 
a sale of lands, and execution of bond to make title to defendant, his entry 
under the purchase, and execution of a note therefor, reciting that it was given 
for the purchase money of the lands. and a failure to pay it, and prayed a sale 
to enforce the vendor's lien ; an amendment that defendant, being previously 
indebted to him, gave the note mentioned, and made a deed absolute of the 
lands described in it, to complainant to secure the note; whereupon the latter, 
as part of the transaction, gave defendant a bond to make title on payment of 
the note, and averring that the transaction constituted the deed a mortgage, 
and praying its foreclosure by sale of such lands—-is not a departure, and does 
not make a new case. 

3. Overruled case.—The case of Winter v. Quarles, 43 Ala. 693, so far as it 
conflicts with the principles declared in the present case, is overruled. 


AppEAL from Lee Chancery Court. 
Heard before Hon. N. 8. Grawam. 
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The original bill in this cause was filed by Spencer Moore 
against George W. Alvis, to enforce a vendor's lien on a tract 
of land situate in Lee county, known as the southeast quarter 
of section 18, township 19, range 24. 

It is alleged that complainant sold the land to Alvis, taking 
his promissory note therefor, which recited that it was given 
for the above described land; that he gave him bond condi- 
tioned to make title, upon payment of the purchase money ; 
that Alvis went into possession under the purchase, and so 
continued, and that the purchase money is due and unpaid, 
&c. Alvis answered, setting up, by way of plea, that he had 
made application to be declared a bankrupt by the United 
States Court, including in his schedule of debts the notes 
given for the land, but had not received a final discharge. 
He also suggested that he was residing on the lands with his 
wife and family, whose names he set forth, and averred that 
they should have been made parties. He denied that the 
notes were given for the purchase money of the land, or that 
he had bought them from Moore, and stated, on the contrary, 
that the facts of the transaction were as follows: He was 
indebted to complainant for money borrowed in the year 
1859, and, after the war, Moore proposed if he would make 
a deed absolute to the lands to secure the debt, he (Moore) 
would give him an extension of the debt and execute bond 
to convey title to the lands to him (Alvis) when the amount 
of the note was paid in full. Moore had never been in pos- 
session of the lands, but defendant had owned and occupied 
them for more than twenty years, and still remained in un- 
disturbed possession. The note mentioned, was made to 
recite that it was given for the purchase money of this land, 
in pursuance of said agreement. It was also stated in the 
answer, that the lands were worth more than the amount of 
the debt, and that one Pennington, assignee in bankruptcy 
of Alvis, was interested in them and should be made a party 
defendant. 

Moore having died, his administrator and heirs were made 
complainants in his stead, and by leave of court amended 
their bill, “withdrawing every statement in the original bill 
inconsistent with the following amendment.” The amend- 
ment alleges the transaction, as stated in the answer of Alvis, 
and avers that as part of the transaction in which the note 
was given, Alvis and his wife executed and delivered to Moore 
a deed to the lands, together with the promissory note men- 
tioned, and thereupon Moore executed his bond to make title 
to the lands when the note was paid in full. It was alleged . 
that the deed, under the circumstances, stood as a mortgage 
and lien upon the lands for the payment of the note, and it 














SUPREME COURT [Dec. Term, 


[Moore’s Adm’r v. Alvis et al.] 


is prayed that it may be so declared, and that it be fore- 
closed to satisfy said debt. Alvis and his wife were made 
defendants to the amended bill. The original bill had 
already been amended by making Pennington, the assignee, 
a defendant. The cause was submitted for decree on the 
demurrer of George Alvis to the original and amended bills, 
on the ground, among others, that the amended bill is a 
departure from the case made by the original bill, and makes 
anewcase. The chancellor sustained the demurrer and dis- 
missed the original and amended bills, without prejudice, &e. 
This decree is now assigned as error. 
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W. H. Barnes, for appellant.—The amendment should have 
been allowed.—Cain v. Gimon, 36 Ala. 168; 37 Ala. 169; 
33 Ala. 57; 48 Ala. 489. Section 3356 of the Revised Code 
certainly authorized the amendment. 


G. W. Gunn, contra.—The decisions cited by the appellant 
were made under the act of 1857, which was more liberal in 
the allowance of amendments than the law now in force. 
Section 3356 of the Revised Code omits the words contained 
in the former act, “to meet the justice of the case,’ thus show- 
ing an intention to restrict the right of amendment. The 
amendment plainly made a new case.— Winter v. Quar'es, 43 
Ala. 697. 


STONE, J.—In King and Wife v. Avery, 37 Ala. 169, we 
construed the third section of the act “amendatory of the 
proceedings in chancery,’ (Pamphlet Acts 1857-8, p. 230.) 
We then held, that “any amendment of a bill, either as to 
parties or averments, which may become necessary to meet 
the justice of the case, or to meet any state of proof that will 
authorize relief, must be allowed by the chancellor.” We 
held, however, that an amendment which effected an entire 
change in parties, either complainant or defendant, would not 
be allowed. Neither would it be allowable to so change the 
averments of the bill as to make a change of the cause of 
action. This would be a departure, and would make a new 
case.—See Penn v. Spence et al., at present term. We think 
we may safely affirm that the legislature, in the statute we 
are construing, intended to make the rule of amendments in 
chancery conform substantially to the rule theretofore de- 
clared, governing amendments of pleadings in suits at law. 
Rev. Code, $§ 2809-10. 
‘ We do not think that by the omission of the words, “to 
meet the justice of the case,” section 3356 of the Revised 
Code is rendered less comprehensive than section three of 
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the act of 1858, supra. The words in the statute, “to meet 
any state of evidence which will authorize relief,” are re- 
tained. If any difference, these are more comprehensive 
than the omitted clause. They require the court to allow 
amendment, whenever, with such amendment, the evidence 
will authorize relief, without any reference to the “justice of 
the case.” It would not be a forced construction to hold 
that the omitted clause was restrictive in its character. If 
such be the true construction, then the following would be 
a legitimate paraphrase: Amendments must be allowed, to 
meet any state of evidence which will authorize relief, pro- 
vided the justice of the case will authorize such amendment. 
This would bring a new element—justice inter partes—into 
the question of allowing amendments. We content ourselves, 
however, with declaring that the right of amendment under 
section 3356 of Revised Code, is quite as extensive as it was 
under the third section of the act of 1858. 

We do not think the amended bill, in the present case, 
made a new case. It simply amplified the facts, and ex- 
pressed, in detail, the precedent negotiations by which the 
parties reached the result shown in the original bill. The 
complainant's rights and remedies under the original bill 
were the same, and against the same party, as they are in 
the amended bill. Each presents a case of debt from Alvis 
to Moore, evidenced by the same promissory note, with a 
lien on one and the same tract of land for its security, to be 
enforced in equity, by a suit conforming in every respect to 
a suit to enforce a vendor’slien. In fact, the parties by their 
contract seem to have intended to give the transaction that 
shape. Their writings constitute an executory sale of land 
by Moore to Alvis, with ordinary bond to make title. In the 
absence of all extrinsic facts, the writings make a plain case 
for a bill by vendor to enforce a lien for the purchase money. 
The amendment should have been allowed. 

We are aware that in the case’of Winter v. Quarles, a prin- 
ciple is declared that is not in harmony with these views. 
To the extent of such conflict, that case is overruled.—See 
43 Ala. 698. The case of McKinley v. Irvine, 13 Ala. 681, 
was decided before the enactment of the statute of 1858, and 
is not governed by its provisions. Still, we regard that case 
as having carried principle to its utmost tension. 

The decree of the chancellor, sustaining the demurrer to 
the bill as amended, is reversed, and the cause remanded. 
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Blount et al. v. Moore. 


Bill in Equity to set aside Executor’s Sale for Confederate Cur- 
rency. 


1. Evecutor, power of, to sell testator’s lands ; when implied.—It is not essen- 
tial to the creation of a power in the executor, to sell his testator’s lands, that 
such power be expressly given to the executor in formal words; if it be appa- 
revt that such was the testator’s intention, to enable him to execute the trusts 
of the will, the power will be implied. 

2. Same.—A general direction in the will that the testator’s real and per- 
sonal estate be sold, without saying by whom, and a devise and bequest of a 
money legacy to a brother and nephew, the remainder of the proceeds to go to 
his wife, necessarily confers on the executor power to make the sale. 

3. Confederate currency ; payment to executor.—An executor’s sale and con- 
veyances of his testator’s land cannot be set aside merely because he received 
the purchase money in Confederate treasury notes ; if the purchaser made the 
payment in good faith without any fraud or concert with executor, it is, as re- 
gards him, as valid as if madein coin. What may be tbe liability of the execu- 
tor, to those interested in the testator’s estate, for receiving such currency, de- 
pends on the diligence and good faith exercised by him, in view of all the 
facts and circumstances of the case. 


AppraL from Chancery Court of Perry. 

Heard before Hon. CHaries TURNER. 

This was a billin equity, filed on the 26th day of February, 
1873, by John Moore, administrator of John W. Montague, 
deceased, who was a legatee under the will of Richard Mon- 
tague, deceased, against Edward A. Blount, executor of the 
last will and testament of said Richard; Mary A. Cocke, who 
purchased lands belonging to said testator from the execu- 
tor, and received his conveyance therefor, and Henry Hall 
and Elsie Cocke, who were in possession of a portion of it 
under a purchase from her. The bill alleged that Richard 
Montague died testate in Perry county in February, 1861; 
that his will was duly admitted to probate, and Blount there- 
upon duly qualified as executor; that in December, 1863, he 
sold and conveyed the lot in controversy to Mary A. Cocke, 
receiving payment in Confederate money, delivered the pos- 
session, and executed a conveyance to her; that after re- 
maining in possession some time, she conveyed part of it to 
her co-defendants, Hall and Elsie Cocke. It further alleged 
that no payment had ever been made on account of said leg- 
acy, either to complainant or his intestate; that Blount 
never made any settlement of his executorship; that he is 
wholly insolvent, and has since been duly adjudicated a 
bankrupt; that both his sureties are dead, and their estates 
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insolvent ; that the personal property of testator at the time 
of his death, and which went into the hands of Blount, was 
sufficient to pay all the debts. 

The bill prays that Blount be required to make a settle- 
ment of his executorship; that the conveyances to the de- 
fendants be set aside, and that they be required to account 
for the rents, incomes and profits of the lot, and so much of 
the proceeds thereof as may be necessary, applied to the 
payment of the legacy due complainant’s intestate, and for 
general relief. 

The defendants, Henry Hall and Elsie Cocke, demurred to 
the bill, and the demurrers being sustained, it was dismissed 
as to them. 

The will of Richard Montague directs that the said lot, 
“together with all the property I possess, of whatsoever 
description, be sold and all my just debts paid.” He then 
bequeaths five hundred dollars to complainant’s intestate, 
and a like sum to a nephew, and then provides that “the 
balance of my property remaining after my just debts are 
paid, I give and bequeath to W. T. Hendon, in trust for the 
sole use and benefit of my wife Maria.” He then nominates 
Blount as executor. The testimony shows that the sale to 
Mrs. Cocke was fair, and entered into on both sides in good 
faith ; that the purchase money paid was the full value of the 
property in Confederate currency ; and that the executor had 
used it very beneficially to the estate. Blount’s bankruptc 
and the death and insolvency of his sureties were aw 4 

The Chancellor, holding that the decisions of this court, 
in Hill, Adm’r, v. Erwin, 44 Ala. 662; and Moseley v. Tuthill, 
45 Ala. 655, settled that a payment in Confederate money 
was invalid, and that such a sale, and a conveyance under 
it, must be set aside on application to a court of equity, ren- 
dered a decree setting aside the sale, and directing an ac- 
count to be taken of the rents, incomes and profits received 
by Mary A. Cocke since she went into possession. The de- 
cree also required Blount to make a settlement, &c. 

The defendants appealed, and here assign as error, among 
other things, the decree setting aside the sale, and requiring 
the purchaser, Mary Cocke, to account for the rents, incomes 
and profits. 


JouN F. Vary, for appellant. 
JOHN Moors, and Brace & THORINGTON, contra. 


*BRICKELL, C. J.—The power of the executor, under the 
will, to make sale of the testator’s lands, is not questioned, 
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either in argument or by the pleadings. There is a general 
direction that the real estate be sold for the payment of 
debts, without stating by whom it is tobe made. Pecuniary 
legacies are given, which it is apparent could have been 
given only in expectation of their payment from the pro- 
ceeds of the sale of the real estate, the personal assets not 
being suflicient for that purpose. The general principle is 
very clearly stated in Winston v. Jones, 6 Ala. 554: “No 
precise form of words is necessary to the creation of a pow- 
er; if the intention to confer the power is apparent, to ena- 
ble the executor to execute the trusts of the will, the power 
will be implied.” In Tylden v. Hyde, 2 Sim. & Stu. (1 Eng. 
Ch.) 238, there was, as in this case, a mere general direction 
in the will that real and personal estate should be sold, with- 
out saying by whom, and a devise and bequest of the pro- 
ceeds to be divided amongst the testator’s sisters; a power 
to the executors to make the sale was implied. The pro- 
ceeds of sale were of necessity to pass under the control of 
the executors, and be divided by them, in the execution of 
the trusts of the will. Here, the law charged the executor 
with the payment of the debts of the testator, as his primary 
duty, and then with the payment of legacies. This duty he 
could not perform unless the proceeds of the sale passed 
into his possession. The implication that he should make 
the sale, the will directed, is unavoidable. 

A sale was made by the executor, in execution of the pow- 
er, which is not impeached because of any fraud or collusion 
between him and the purchaser, nor because of any unfair- 
ness attending it; nor is it pretended the sum for which it 
was made was not the full value of the lands sold. The only 
ground on which it is assailed, is, that Confederate treasury 
notes were received from the purchaser as the consideration 
money by the executor, when they were the circulating me- 
dium of the country. This certainly does not render the 
sale void or voidable. In Waring v. Lewis, 53 Ala. 615, we he'd, 
an executor or administrator had power to receive such notes 
in discharge of choses in action, assets in his hands to be 
administered, or of judgments recovered by him in his rep- 
resentative capacity. In the absence of fraudulent concert 
between him and the person paying, a payment made in 
them was in legal effect a satisfaction of the demand equally 
with a payment in gold or silver. The payment to the ex- 
ecutor of the purchase money in Confederate treasury notes 
was, as to the purchaser, a full satisfaction, entitling him to 
the conveyance of title which was made. What may be the 
liability of the executor because he accepted such notes in 
5c hangup is a question not now arising. That depends on 

OL. LIV. 
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the want of diligence and good faith which may or not be 
imputablé to him, under all the circumstances attending the 
transaction.— Key v. Jones, 52 Ala. 238. 

The decree must be reversed and the cause remanded, 
with instructions to dismiss the bill as against the appellant, 
Mary A. Cocke, and the appellee will pay the costs of this 
appeal. 





Crosswell v. Lehman, Durr «& Co. 
Trover for Conversion of Cotton. 


1. Partners ; rights of, in partnership property.—Each partner has an equal 
title and right of possession in partnership property, and neither partner, by 
any act to which the others do not assent, can change the title or possession, 
so as to confer absolute, individual ownership and right of possession in him- 
self. 

2. Same.—The storage in a warehouse by one partner, without the consent 
of the others, of partnership goods, as his own individual property, will not 
change the title or right of possession of the partnership—the possession of 
one being the possession of all, and either may receive the goods and discharge 
the bailee. 

3. Bailee ; when may discharge himself by delivery to other than the bailor.—While 
the bailee can not set up against his bailor, a title which another does not as- 
sert, and retain the goods himself; yet, when he shows that he has yielded 
possession to a title superior to the bailor’s, or made delivery to one entitled 
to receive the goods and discharge him, he will be protected. 

4. Same.—A warehouseman, when sued by one partner, who, without the as- 
sent of the other, had stored partnership goods as individual property, may 
discharge himself by proof of a delivery, in good faith, to another partner; 
and his defense is not impaired, because he intended to deliver to a third per- 
son, whom he honestly believed entitled to receive them under a custom of 
trade, when, in fact, such person’s connection with the goods was part of a 
stratagem or traud whereby such partner obtained possession. 


AppEAL from Circuit Court of Montgomery. 

Tried before Hon. J. Q. SMITH. 

This was an action of trover, brought by R. H. Crosswell, 
against Lehman, Durr & Co., warehousemen, to recover dam- 
ages for the conversion of nine bales of cotton by the latter. 

The cotton in controversy was the property of Pierce, 
Nummy & Co., who cultivated the plantation on which it was 
raised. Nummy & Co., a partnership in other matters, con- 
stituted one member of the firm and Pierce the other. The 
accounts of the partnership were unsettled, and there was a 
contention among the partners about it, with regard to 
Pierce, the other two claiming that he was largely indebted 
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to the partnership. The testimony tended to show that 
Crosswell took the cotton from some wagons which Pierce 
had sent for it, and stored in Crosswell’s own name in the 
warehouse of defendants, taking a receipt therefor, which 
stated that the cotton was stored “subject to the order of 
Crosswell, or the bearer of the receipt on payment of custo- 
mary charges,” &c. Pierce was informed of this, and that 
the cotton was thus stored “for the purpose of forcing a set- 
tlement of the partnership.” 

Pierce testified that he was not indebted to the firm, and 
that he did not consent to such disposition of the cotton. 
Availing himself of a custom prevailing among warehouse- 
men in the city of Montgomery, to “turn out cotton” for 
shipment, upon the crder of reputable buyers, without re- 
quiring the production of the receipts, Pierce, without the 
knowledge or consent of Crosswell, procured Bedell & Son, 
cotton buyers, to send the warehousemen an order to turn 
out this cotton for shipment, and defendants, supposing the 
order was given in good faith, and that Bedell & Son held 
the receipts, “turned out the cotton” to Bedell & Son, who 
delivered it to Pierce, and the latter shipped the cotton to 
New York, where he sold it on his own account. Plaintiff 
made a demand upon defendants for the cotton, with which, 
of course, they could not comply. 

When the demand was made, Pierce was present, and 
asked Crosswell to whom it belonged, and the latter replied 
that “it belonged to the firm of Pierce, Nummy & Co. upon 
a settlement of accounts.” To the introduction of this evi- 
dence, called out by the defendant, plaintiff objected, but the 
objection was overruled and the evidence admitted against 
his exception. The court also admitted the articles of part- 
nership, against the objection and exception of plaintiff. 
There were also other rulings to which plaintiff excepted, 
which are not material in the view this court took of the 
case. The foregoing summary is the substance of the testi- 
mony, and the court, upon defendant’s request, charged the 
jury if they believed the evidence to find for the defendant. 
The plaintiff excepted to this charge, and, in consequence, 
was forced to take a non-suit, with bill of exceptions, «ec. 
This ruling is now assigned as error. 


Etmore & Gunter, for appellant—A partner may retain 
exclusive possession of partnership property until a settle- 
ment; at all events, the other partners could only resort to 
equity, and then a receiver would take the property and pre- 
vent the other partners from disposing of it, retaining it as 
Stast assets to await a settlement. This possession is valu- 
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able, and the bailee, bound to protect the rights of the bailor, 
can not discharge himself by a voluntary delivery to another 
partner. The bailee can not defend against the bailor un- 
less the latter’s possession was tortious.—Story on Bailments, 
§§ 450, 582. The privity of contract and rules of public 
policy alike estop the bailee from disputing the bailor’s 
title —7 Ala. 280; 34 Ala. 565; 2B. & C. 540; 1 Cowen, 690; 
11 Paige, 365. It is'‘no answer that the cotton went into pos- 
session of a partner. The partner could not have gotten 
possession without an accoufting. This was a legal advan- 
tage and a valuable right the bailor had, and if the bailee, 
who is bound to protecu his rights, makes such surrender, 
he gives away the bailor’s rights and is answerable in 
damages. 


Stone & Corton, contra.—The contract of bailment would 
be discharged without doubt by delivery to Crosswell, or to 
his duly authorized agent. The property belonged to a firm; 
each of the partners had equal title and right to it. No 
matter what partner held it, it belonged to the firm. If it 
had been stored in the firm name, certainly either partner’s 
receipt would be good. The mere deposit in the individual 
name of Crosswell, did not change the legal effect of the 
bailment. A delivery to one partner was a delivery to the 
partnership. Pierce had the same legal right to receive, as 
Crosswell did to deposit. If the warehouseman converted 
the property by delivery to Pierce, did not Pierce become a 
trespasser in taking the goods? If he is not a trespasser, 
the warehousemen did not convert the property by delivery 
to him. A partner is not a trespasser, because he receives 
partnership property from the bailee without the consent of 
another partner. Pierce’s receipt was, in legal effect, Cross- 
well’s receipt, as much so as if he had been armed with the lat- 
ter’s power of attorney to receive the cotton. The intention 
with which the bailee makes delivery is immaterial, so long 
as the goods reach the right direction. It is the fact of de- 
livery to one authorized to receive, which discharges the 
bailee. It does not lie in the mouth of the partnership, after 
the goods are delivered, to say the bailee is accountable, be- 
cause by reason of a trick of one of the partners, the bailee 
thought he was delivering to one who had bought the part- 
nership property. As to when delivery to person other than 
bailor will discharge bailee, see King v. Richards, 6 Wharton, 
(Pa.) 418; Story on Bailments, § 61; Edwards on Bailments, 
p. 84; Parsons on Contracts, vol. 2, p. 94; Jacand v. Gordon 
c& French, 12 East, 317. 
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BRICKELL, C. J.—A partnership is an entirety; the title 
to its property resides not in the individual members, but in 
the partnership. Every partner owns the whole property, 
subject to the equal ownership of every other partner, and 
without the consent of his associates, no one partner can 
convert his ownership of any part, into a separate, absolute 
ownership.—Parsons on Part. 168. Not only does the title 
to partnership property reside in the partnership, but the 
possession also, and each partner has an equal right with his 
associates to possession, from which he may not be right- 
fully excluded, without the interference of a court of equity.— 
Law v. Ford, 2 Paige, 310. Each partner may receive the 
property, or collect its debts, and a delivery or payment to 

im is a delivery or payment to the partnership. The acts 
or contracts of one within or belonging to the business of 
the firm, are binding on the partnership, because within the 
authority the nature of the association confers, and for the 
prevention of the frauds which could otherwise be practiced 
on those dealing with them.—Parsons on Part. 95-102. 

The cotton, the subject of the suit, was not the property of 
the plaintiff, though stored with the appellees, by him as 
his individual property. Such storing did not change the 
title—neither by that or any other act in which his associates 
did not concur, could the appellant change the title, con- 
verting it into his separate property. Nor was the posses- 
sion changed—that resided in all the partners equally—the 
possession of one is the possession of all. When, therefore, 
the cotton was delivered to Pierce, it was delivered to the 
partnership. He had authority to receive it, and to dis- 
charge the appellees from all liability for it, as he would 
have had authority to receive payment of a debt due the 
partnership, thereby extinguishing it. 

But it is said the appellees were the bailees of the appel- 
lant, and are estopped to deny his title to the cotton. The 

eneral proposition, that a warehouseman is a bailee, stand- 
ing to his principal in the relation of an agent, and incapa- 
ble of disputing the title of the principal, is not doubted.— 
Edwards on Bail. 305-6. The purpose of the rule is to com- 
pel fidelity on the part of the agent, and to remove from him 
all temptations to use his possession for his own personal 
advantage, and to the injury of his principal. If the ware- 
houseman is informed the goods are not the property of the 
principal, a delivery to the principal would be a conversion 
for which the true owner could hold the warehouseman 
answerable in trover.— Nelson v. Iverson, 17 Ala. 217; Jones 
v. Fort, 36 Ala. 449; St. John v. O’Connel, T Port. 466; Gray, 
v. Crocheron, 8 Port. 191; Lee v. Matthews, 10 Ala. 682. 


Vou. LIV. 
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Hence, as a general rule, the warehouseman or other bailee 
not asserting title in himself, may, if the goods are in fact 
the property of another, refuse to deliver them, taking upon 
himself the onus of establishing a superior title—HEdwards 
on Bailments, 306 ; Ogle v. Atkinson, 5 Taunt. 759. The case of 
Biddle v. Bond, cited in Bigelow on Estoppel, states the prin- 
ciple and its reasoning with great clearness: “We do not 
question the general rule that one who has received property 
from another as his bailee, or agent, or servant, must restore 
or account for that property to him from whom he received 
it. But the bailee has no better title than the bailor, and, 
consequently, if a person entitled, as against the bailor, to 
the property claims it, the bailee has no defense against 
him.” A bailee should not be compelled to submit to litiga- 
tion which must result adversely to him. He cannot set up 
the title another does not assert, and keep for himself the 
goods as his own. But when he has, in submission to the 
title which would have wrested the goods from him, delivered 
them, he is entitled to protection; so, when he has made a 
delivery to one authorized to receive the goods, and to dis- 
charge him from liability. The right of Pierce as a partner 
to the possession of the cotton, was equal to that of the ap- 
pellant. A delivery to him was a delivery to the partner- 
ship, and submission to the real title and ownership. The 
entirety of the partnership cannot be severed. The act of 
one in reference to the partnership property, within the line 
of his right and authority, is the act of all, and neither can 
maintain an action in contravention of it.—Jacand v. French, 
12 East, 317. 

The case is an illustration of the justice of the principle, 
and of the frauds to which innocent third persons, dealing 
with the partners, would be subject if the law was otherwise. 
The controversy grows out of a struggle between two part- 
ners, each endeavoring to reduce to his own exclusive pos- 
session partnership property, compelling the other to sue 
him for a settlement of partnership affairs. In this struggle 
they were unmindful of the damage they might inflict on 
others, strangers to their quarrels. The appellant stores the 
cotton in his own name—as his own property. The other 
partner ascertaining this fact, by stratagem and fraud, obtains 
possession from the depositary. The depositary, to whom 
no want of good faith is imputable, and who, observing a 
custom of trade, intended to make, and supposed he was 
making a proper delivery, is sought to be made liable for the 
delivery to the appellant’s associate, whose right to the cot- 
ton and possession was equal to and of the same character 
as the appellant’s. The appellant must be regarded as hav- 




























































SUPREME COURT [Dec. Term, 


[Nelson, Adm’r, v. Boynton et al.] 


ing with Pierce received the cotton, or the appellees must 
be defrauded by the person the appellant armed with the 
power of committing the fraud. 

It is not material the appellees did not know they were 
making a delivery to Pierce, but supposed they were deliver- 
ing to Bedell & Son. They intended to make a rightful de- 
livery, in obedience to their duty ; and that it was intended 
to deceive them does not change the character of the de- 
livery, if it proved in fact to be rightful; and such it was, 
being to the partnership, in contemplation of law. The 
rulings of the circuit court, conformed to these views, and its 
judgment is affirmed. 
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Stone, J., not sitting. 


Nelson, Adm/’r, v. Boynton ef al. 


Bill in Equity by Administrator with Will Annexed, to recover 
unadministered Assets, he. 


1, Overruled case.—The decision in Bibh & Fulkner v. Avery, (45 Ala. 691) 
that the probate of wills and grant of letters therein by probate courts in this 
State during the late war, conferred no authority upon executors or admin- 
istrators to discharge their trusts after the close of the war, without taking out 
new letters and giving new security, has been entirely overturned as authority, 
by later and better considered cases in this court. 

2. Probate of wills, &c., during the war; validity of.—The probate of wills 
and grant of letters thereon, by the probate courts of this State during the 
late war, were perfectly legal and valid; and a subsequent probate of the will, 
and grant of administration with the will annexed, the former letters not hav- 
ing been revoked and the administration not being vacant, is a mere nullity. 

3. Same; grant of letters, nature of.—The grant of letters testamentary or of 
administration, while in some respects a proceeding in personam, is, in its 
most importart bearings, a proceeding in rem, and if the court granting the 
letters has jurisdiction, eo instanti, the title to the personalty vests in the per- 
sonal representative, and also a statutory power over the realty, which can not 
be divested. except by sale or other lawful disposition by him, or by valid le- 
gal proceedings. 

4. Same; executor, when estopped in assertion of right as such.—While the le- 
gal title to personalty is vested in the executor or administrator, he holds it in 
trust ; ana though, so far as concerns him personally, he may, by acts of mal- 
administration, estop himself in some cases, from asserting his right to the 
property thus mal-administered, the estoppel will not bar the claims of the 
estate. 

5. Same.—The rightful executor can not, by mis-pleading, or acquiesence in 
the unfounded claim of another asserting the right to administration under a 
void appointment, change the administration, or confer upon another who is 
otherwise without right, rights and powers belonging only to the lawful execu- 
tor; nor can he, thereby, estop beneficiaries under the will from denying the 
authority of such claimant. 

VoL. Liv. 
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6. Same.—Upon application to the probate court to compel an exeeutor to 
give a new bond, that court has no jurisdiction to determine the right of an- 
other claimant to the administration; and although it dismisses the applica- 
tion, on the ground that such claimant is rightfully in the administration, and 
the executor without right to it, its decree, so far as it undertakes to determine 
the right to the administration, is a mere nullity. 

7. Same.—Where one claiming to be the administrator files a bill for fore- 
closure of a mortgage belonging to the testator, to which proceeding the right- 
ful executor is made a party, and he puts in issue the complainant’s authority, 
and that is decided against him and a decree is rendered granting relief, from 
which the rightful executor does not appeal, this will estop the rightful execu- 
tor from disputing the right to such fund; but the court is not prepared to ad- 
mit that the estoppel will reach any further than the particular claim. 


AppEAL from Chancery Court of Dallas. 

Heard before Hon. CHarLes TURNER. 

The original bill in this cause was filed on the 5th of July, 
1872, by R. M. Nelson, as administrator, with the will an- 
nexed, of Alanson Saltmarsh, deceased, against William M. 
Boynton, Mary A. Saltmarsh, and others, alleged to have 
been former executors of said estate, and their sureties, and 
sought to recover unadministered assets, and to compel an 
account, and a settlement of their trust with him; it bein 
alleged that the defendants had never made a settlement, wad 
had wasted the assets of said estate. 

The bill alleges that Alanson Saltmarsh died in Dallas 
county, where he resided, on the 13th day of May, 1861, 
leaving a last will and testament which was “duly admitted 
to tee in a coprt in the county aforesaid, (Dallas), then 
styled and acting as the probate court for said county in this 
State. At the time that the will was admitted to probate, 
and until the 6th of May, 1865, the State was at war with 
the United States,” &c.; that on the 15th day of July, 1861, 
Mary A. Saltmarsh, William M. Boynton, and Frank K. 
Beck, who were nominated as executrix and executors of 
said will, took out letters testamentary and gave bond, &c., 
and came into possession of lands and a large amount of as-- 
sets belonging to said estate, which, it is charged, wére 
wasted by them ; that originally the executors and executrix 
gave a joint bond, but Frank K. Beck having died, on the ap- 
plication of one of the sureties, Boynton and Mrs. Saltmarsh 
gave separate bonds; that after the war, Boynton still con- 
tinued to act, and collected some of the assets; that Nelson 
was appointed administrator ad colligendum of the estate by 
the probate court of Dallas county, on the 18th day of April, 
1869, and he demanded the property of the estate from 
Boynton, who refused to deliver it; that on the 8th of July, 
1871, Nelson was appointed special administrator, pending 
the probate of the will of said Saltmarsh, and on the 9th 
day of October, 1871, Saltmarsh’s will was duly admitted to 
(24) 








es 


eae SESSA RRA 





a 


Capresso: 


ae 


Sue gees oo 











370 SUPREME COURT [Dec. Term 


[Nelson, Adm’r, v. Boynton et al.] 


probate, and the persons nominated therein having failed to 
qualify, Nelson was appointed administrator with the will 
annexed, and gave bond, &c., “whereby he became, and is, 
the sole administrator of said will.” 

A demurrer was put in which need not be further noticed, 
and thereupon complainant filed an amended bill which 
made the will an exhibit, and alleged, in substance, that un- 
der the terms and limitations of the will, neither the heirs at 
law nor their personal representatives, have any interest in, 
or claim to the estate whatever; that “Omar Saltmarsh was 
the sole surviving residuary devisee and legatee, and had 
not received the property and money devised and bequeathed 
to him, but was claiming and demanding the same of orator 
as the administrator of said estate,” and he was accordingly 
made a defendant. It also alleged that the other devisees 
and legatees were non-residents of the State, and that by 
reason of their number, and the changes by death, births 
and marriages, complainants were unable to state their 
names and make them defendants; he prayed leave to bring 
them in, in event of a surplus for ditcbation, after the pay- 
ment of debts, &c. The amendment then alleges that he 
had come into possession of certain property, and that there 
were certain debts outstanding and suits pending against 
him therefor, &c. 

Boynton again interposed a demurrer, insisting that the 
bill, as amended, showed no right .in Nelson to call him to 
account, but, on the contrary, that he (Boynton) was still the 
rightful executor of said estate. 

Thereupon, Nelson filed a second amendment, setting up 
to estop Boynton from denying complainant’s authority, 
and the rightfulness of his claim as administrator, with the 
will annexed, certain proceedings in the probate court .of 
Dallas. The record willed on shows that on the 10th day of 
March, 1873, R. H. Dawson, as the administrator of Henry 
Atwood, and William K. Beck, who were creditors of Salt- 
marsh, filed an application to have Boynton removed from 
the administration of said estate, on the ground that he was 
insolvent and was wasting the assets, and, in event there was 
not sufficient ground for his removal, that he be required to 
execute a new bond. Boynton set up in answer to the peti- 
tion “that his appointment was made by the probate court, 
during the existence of the insurrectionary government in 
Alabama, and that his only authority, or claim of authori- 
ty to act as such, was derived from said probate,” “and 
defendant further says that the will of said Alanson Salt- 
marsh was never admitted to probate in this court until the 
9th day of October, 1871, and a short time thereafter letters 


VoL. Liv. 
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of administration on the estate of said Alanson Saltmarsh, 
with said will annexed, were issued to one Richard M. Nel- 
son, who has ever since, and is now, acting as the admin- 
istrator of said estate under and by authority of said letters, 
and defendant says that no letters testamentary or of ad- 
ministration were ever issued by this court, on the estate of 
said Alanson Saltmarsh or his will, except those issued to 
said Richard M. Nelson, as above stated. This answer was 
sworn to by Boynton. The plaintiffs, in the application, 
filed a replication to said answer, which, in effect, admits all 
the facts stated in Boynton’s answer, and thereupon alleged 
that R. M. Nelson became and was, and ever since has been, 
and still is, the administrator with the will annexed, of said 
Saltmarsh. In the record of this proceeding also appears 
an agreement between the plaintiff in the application and 
Nelson, that the latter should “be made a party defendant, 
and put in immediate answer.” He accordingly filed an 
answer, which, after setting up the facts in relation to the 
probate of Saltmarsh’s will, in the year 1861, and its second 
robate in 1869, (substantially as set forth in the original 
pill) alleges that he qualified thereunder, &c., “and thereby 
became, and ever since has been, and still is, administrator 
holding the will annexed of said estate.” The probate judge, 
in a decree reciting the facts as to the respective probates of 
the will, and that the office of executor was vacant at the 
time that Nelson was appointed, and that, therefore, Nelson 
was still administrator, overruled the application to require 
a new bond or to have Boynton removed, as he had ceased 
to be executor, before the filing of the petition. ; 
Boynton again demurred, on the ground that defendant 
showed no right in himself to the relief prayed, but, on the 
contrary, showed that he was not entitled thereto. Omar 
Saltmarsh also demurred. Nelson then filed a third amend- 
ment, which stated, in substance, that Omar Saltmarsh, 
Elijah Saltmarsh, Esther Comstock and S. H. Webb, all of 
whom are devisees and legatees under the will, requested 
him to become administrator with the will annexed, and that 
he took out letters at their instance and request; that Webb 
had rented lands from him as administrator and given his 
notes therefor. This amendment also alleged that on the 16th 
day of June, 1873, Nelson made final settlement in the pro- 
bate court of his special administration, and all persons in- 
terested as heirs, devisees or legatees had notice of and were 
parties to said suit; that none of them denied or questioned 
his rights, but, on the contrary, recognized him as the law- 
ful administrator. 
Nelson further alleged that in January, 1872, he, as ad- 
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ministrator, with the will annexed, filed his bill in the chan- 
cery court against Wesley Plattenburg, William M. Boynton 
and Joseph Hardie, to foreclose a mortgage on lands, given 
to Saltmarsh in his life time. In that suit the defendants 

ut in issue Nelson’s right to sue as administrator, and al- 
eged that his appointment was void; but the chancellor, in 
April, 1873, granted the relief prayed, and rendered a final 
decree in his favor, from which Boynton did not appeal. 
Boynton and Saltmarsh again interposed demurrers upon the 
grounds already set forth. 

The court overruled Boynton’s demurrer, and sustained the 
demurrer of Omar Saltmarsh. 

Nelson appeals, and assigns the decree as error. 
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Brooks, Haratson & Roy, for appellant.—The bill shows 
Nelson’s appointment and qualification and the grant of let- 
ters to him by the proper court ; and the second amendment 
to the bill shows that in a proceeding had in the probate 
court, to which Nelson and Boynton were parties, the direct 
issue was as to who was the personal representative of Salt- 
marsh, and it was there adjudicated that Boynton was not, 
and that Nelson was the administrator. 

“The jurisdiction of the probate court as to the granting 
of letters testamentary and of administration, is conferred 
by the constitution of the State, and is original, general and 
unlimited. It is to this extent a court of general, not lim- 
ited or special jurisdiction.” — Russell v. Ervin’s Adm’r, 41 Ala. 
299 ; 32 Ala. 676; 36 Ala. 676; 40 Ala. 155. Every presump- 
tion is made, not only in favor of their proceedings, but of 
their jurisdiction.”—-36 Ala. 569, and cases cited. And the 
appointment of an administrator de bonis non as evidence of 
@ vacancy, “is conclusive until clearly and explicitly dis- 
proved.’—36 Ala. 569, and cases cited. “And the leaning of 
the tribunal in which the order is collaterally assailed, will 
be to such a construction of the record as will uphold the 
validity of the proceedings.” —36 Ala. 563. 

So the order appointing an administrator de bonis non, can- 
not be held void in a collateral proceeding, because it does 
not show the removal or resignation of the administrator in 
chief.— Welburner v. Chapman, 32 Ala. 679. On the contrary, 
it will be presumed that all the pre-requisites of the law 
have been complied with.—Eslava v. Elhott’s Adm’r, 5 Ala. 
264; Savage v. Benham, 17 Ala. 127. If there be errors and 
irregularities in the probate court, its proceedings are voida- 
ble, not void, and they must be set aside by a direct proceed- 
ing there, and not collaterally in another court.—Bradly v 
Broughton, 34 Ala. 706, and cases there cited. 


Vou. LIV. 
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But recourse to the above principles is not necessary here. 
The amended bill shows that the question whether slop 
or Boynton was the administrator, was made an issue, and 
was tried and adjudicated between them, in a cause to which 
they were parties, and in a court of “original and unlimited” 
jurisdiction of the subject matter. The issue was decided 
in favor of Nelson. No appeal was taken, and the judg- 
ment of the court remains in full force and effect. That was 
in the nature of a proceeding in rem. It settled the thing in 
issue—fixed the status of Nelson and Boynton with respect 
to the Saltmarsh estate. That judgment estops and is con- 
clusive upon, not only Boynton and his defendants—which 
is sufficient in this case—but is conclusive upon all the 
world.—1 Greenl. Ev. § 550; Deslonde & James v. Darrington, 
29 Ala. 96; Herman’s Law of Estoppel, § 128, p. 132; Bige- 
low on Estoppel, p. 159. 


Moraan, Larstey & Netson, contra.—The decision in Bibb 
& Falkner v. Avery, 45 Ala., was soon departed from in 
effect, though not in form, by the very court that rendered 
it—46 Ala. 290; 45 Ala. 142; 48 Ala. 48; 46 Ala. 610; 
45 Ala. 688. It never had any strength in reason, and has 
been quietly ignored as authority. It has been swept away 
by the decisions of this court and the supreme court of the 
United States.— Parks, Brewer & Co. v. Coffey, 52 Ala. 32. 
The executorship was filled at the time of the second probate 
and the grant to Nelson of letters. That appointment was, 
therefore, utterly void.—Matthews v. Douthit, 27 Ala. 275 ; 
Goodwin v. Hooper, 45 Ala. 613; Coltart v. Allen, 40 Ala. 155. 
The alleged estoppel is worthless. The facts are not stated 
with sufticient certainty, and the presumptions must be 
against the estoppel.—24 Ala. 534; 37 Ala. 344; Mallet v. 
Foxcroft, 1 Story, 472. The probate court, on the applica- 
tion of the creditors to remove Boynton or require a new 
bond, was not authorized to try Nelson’s right to the admin- 
istration. In the reasoning of the judge of that court, it is 
true that he finds that Nelson was administrator, and, there- 
fore, Boynton was not executor ; but all the statute gave him 
power to do was to remove or require anew bond. He could 
not go beyond this, and if he did it is not a judgment. The 
theory of estoppel by judgment, is that the matter has been 
decided between the parties; but a void judgment cannot de- 
termine anything. The legatees were not parties to the 
Plattenburg suit, and hence not bound by the judgment or 
decree against the administrator.—29 Ala. 233. The execu- 
tor and legatees combined could not appoint an administra- 
tor without the aid of the court of probate; and yet the 
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theory of appellant is that they made a void appointment 
valid, and made Nelson the legal representative, though he 
was never appointed. 
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STONE, J.—In May, 1861, Dr. A. Saltmarsh, a resident 
of Dallas county, died, leaving a last will and testament, 
duly executed and attested to pass personal and real prop- 
erty. This will was duly probated in the then probate court 
of Dallas county, and in July, 1861, letters testamentary 
were issued by that court to Wm. N. Boynton, Franklin K. 
Beck, and Mrs. Saltmarsh, the executors and executrix 
named in the will; and they entered upon the discharge of 
their duties. 

At the June term, 1871, our predecessors, by a majority de- 
cision, ruled that the probate of a will, and grant of letters 
thereon by a probate court of the rebel State government of 
Alabama, at the time shown above, are to be regarded as the 
acts of a foreign court; and that such executors can not 
maintain an action in the courts of this State. They further 
held, that to perform lawful acts of administration, new let- 
ters must be sued out, and new security given.— Bibb & Falk- 
ner v. Avery, 45 Ala. 691. 

The said will of A. Saltmarsh was again, in 1871, proven 
and admitted to probate in the then probate court of Dallas 
county ; and in December, 1871, as the bill alleges, “the ex- 
ecutors named in said will having failed to qualify, the said 
probate court, on the 30th day of December, 1871, appointed 
said R. M. Nelson general administrator, with the will an- 
nexed, of said estate; . . . who then became, and still 
is, sole administrator thereof.” 

In probating said will a second time, and in the issue of 
letters of administration to Nelson, the court, so far as the 
record informs us, took no note of the older proceedings, by 
which the will was probated, and letters testamentary issued 
in 1861, but proceeded, on its original, inherent powers, to 
make what purports to have been an original grant of letters 
of administration in chief, with the will annexed. In this 
the probate court was, doubtless, controlled by the decision 
of this court in Bibb & Falkner v. Avery, supra. 

The present bill, setting forth the facts above, was filed in 
July, 1872, to recover the unadministered assets of said 
estate, and to bring Boynton to a settlement of his said ad- 
ministration, The original bill was several times amended. 
The bill, as amended, was demurred to; and one ground of 
demurrer was that “the complainant filed said bill as the ad- 
ministrator, with the will annexed, of Alanson Saltmarsh, 
ee, and shows on the face of his said bill that he is 
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not the administrator of said estate as claimed.” The de- 
murrer was sustained by the chancellor so far as it affects 
the legatees under the will; and from that decretal order 
this appeal is prosecuted. 

In the case of Horn v. Lockhart, 17 Wal. 580, the supreme 
court of the United States laid down rules incompatible with 
the principles declared in Bibb & Falkner v. Avery, supra. 
That court said, “the acts of the several States in their in- 
dividual capacities, and of their different departments of 
government, executive, judicial, and legislative, during the 
war, so far as they did not impair, or tend to impair, the su- 
premacy of the national authority, or the just rights of citi- 
zens under the constitution, are, in general, to be treated as 
valid and binding. The existence of a state of insurrection 
and war did not loosen the bonds of society, or do away 
with civil government, or the regular administration of 
the laws. Order was to be preserved, police regulations 
maintained, crime prosecuted, property protected, contracts 
enforced, marriages celebrated, estates settled, and the trans- 
fer and descent of property regulated, precisely as in time 
of peace. No one, that we are aware of, seriously questions 
the validity of judicial and legislative acts in the insur- 
rectionary States touching these and kindred subjects, when 
they were not hostile in their purpose or mode of enforce- 
ment to the authority of the national government, and did 
not impair the rights of citizens under the constitution.” 

In the case of Texas v. White, 7 Wal. 700, the supreme 
court of the United States enunciated the same principles, 
substantially as above declared. ) 

Following the decision in Horn v. Lockhart, supra, this 
court, in Catterlin, Adm’r, v. Morgan, 50 Ala. 501, decided 
that “a decree of the probate court, on the final settlement 
of an administrator's accounts, rendered in August, 1864, 
finding a specified sum due to a distributee, and ordering ex- 
ecution therefor, can not be set aside as void on the ground 
that it was rendered by a rebel court.” 

At the same term, in the case of Powell v. Young, this 
court held that “judicial proceedings had in this State dur- 
ing the recent war, when they did not impair, or tend to im- 
pair, the supremacy of the national authority, or the just 
rights of citizens under the constitution, are valid and bind- 
ing.” The same principle was declared in the case of Riddle 
v. Hill, at the same term, and in Parks v. Coffey, 52 Ala. 32. 

These several decisions, which merit and have our appro- 
bation, entirely overturn the authority of Bibb & Falkner v. 
Avery, supra, and force us to declare that the probate of Dr. 
Saltmarsh’s will, and qualification of the executors thereof 
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in 1861, not only were not judgments and decrees of a foreign 
court, but, being conservative in their character, they were, 
and are, in every respect, legal and binding. 

In the Revised Code, § 2014, it is declared that “letters 
testamentary or of administration, and letters appointing a 
special administrator, or to any general administrator, sheriff 
or coroner, granted by any probate court having jurisdiction, 
are conclusive evidence of the authority of the person to 
whom the same are granted, from the date thereof, until the 
same are revoked.” 

Probate of wills and the grant of letters testamentary or 
of administration, are in the nature of proceedings in rem. 
The probate of a will is technically and purely so. It de- 
fines and fixes the status of the estate-——2 Smith’s Leading 
Cases, 593; Deslonde v. Darrington, 29 Ala. 95; 1 Greenl. Ev. 
§ 550. So, in the giant of letters testamentary or of admin- 
istration, while in some aspects it is a proceeding in serso- 
nam, nevertheless, in its most important bearing, it is a pro- 
ceeding in vem. Property must have a living owner. When 
the owner dies, his title ceases. As to personalty, the title 
remains undefined and in abeyance, until a personal repre- 
sentative is appointed and qualifies. When that is done, the 
title of the decedent vests eo instanti in such personal repre- 
resentative. Not by virtue of a conveyance, for there is 
none. The appointment effects the transfer proprio vigore. 
The only inquiry in such cases is, had the court jurisdiction ? 
If so, the title vests in the representative, and can not be de- 
vested except by sale, or by some legal proceeding.— T'read- 
well v. Ramey, 9 Ala. 593; Ramey v. Green, 18 Ala. 774. And 
under our statutes, a qualified power over and right in the 
realty vests in the personal representative, as a legal se- 
quence of his appointment. These are attributes of a pro- 
ceeding in rem. They define and create the status of the 
decedent’s property-rights. 

The administration being full, can there be, within the 
same jurisdiction, another appointment of a personal repre- 
sentative to the same estate? And if one be made, where 
does the title remain? It can not be in each, for, to so hold, 
would give to each the incompatible right to sue, and recover 
from the other. It can not be in the two jointly, for reasons 
too obvious to require statement. One title must be para- 
mount to the other. Which is it? It would seem to result, 
necessarily, from the principles stated above, that the title to 
the property of a decedent, and the right to sue, are in the 
person first appointed by a court having competent juris- 
diction in the premises. In the case of Matthews v. Douthit, 
27 Ala. 273, the record showed the appointment of an ad- 
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ministrator de bonis non, who cited the administratrix in chief 
to a settlement. This court held that the administratrix in 
chief had never daly resigned or been removed; but that 
she was still administratrix. The court further held that the 
appointment of the administrator de bonis non was, for the 
reasons above stated, void; and that he thereby acquired no 
rights as administrator. 

In Gray v. Cruise, 36 Ala. 557, the same doctrine was af- 
firmed.—See, also, Mosely v. Mastin, 37 Ala. 216. 

The case of Coltart v. Allen, 40 Ala. 155, was a very strong 
case. The first administration in that case was revocable 
and voidable. Still, this court held that because the second 
appointment was made without revoking the first, it was 
absolutely void.—See, also, Pettigru v. Ferguson, 6 Rich. 
Kq. 378. ° 

We have said above that the grant of administration is in 
the nature of a proceeding in rem.—See, also, 1 Williams on 
Exec. 476. The result is to fix the legal title, to the extent 
above stated, in the personal representative. He holds it, 
not in his own right, but in trust for others. So far as he is 
personally concerned, he may, by his own acts of mal- 
administration, estop himself, in certain cases, from assert- 
ing title to property which is the subject of such mal-admin- 
istration.—See authorities collected in Hopper v. Steele, 
18 Ala. 831. But such estoppel does not operate a bar to 
the claims of the estate. That remains unaffected by such 
personal estoppel. We do not think any or all of the 
grounds relied on, operate a change of the person of the ad- 
ministrator, or transfer the trust from Mr. Boynton to Mr. 
Nelson. The judicial proceedings relied on, as constituting 
an estoppel, were all instituted after Mr. Nelson claims to 
have been appointed, and after the present suit was institu- 
ted. The first was a petition by creditors of Dr. Saltmarsh, 
to have Mr. Boynton give a new bond, on the alleged ground 
that his sureties had become insuflicient. To this extent 
that court had jurisdiction. The amended petition brought 
Mr. Nelson before the court, and prayed the judgment of 
that court, whether Boynton or Nelson was the administra- 
tor. The court dismissed the petition, thus refusing to re- 
quire Boynton to give a new bond. He had power and juris- 
diction to make this order. He had no power, in that pro- 
ceeding, to determine authoritatively, whether Boynton or 

Nelson was the administrator. The reasons he gave for his 
opinion, while justified by Bibb & Falkner v. Avery, were, 
nevertheless, unsound, and, as a decree, they were coram non 


b judice. 
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sult of the decree was to estop Boynton, so far as that claim 
is concerned, from disputing Nelson’s right to that fund. 
We are not prepared to say the estoppel can be construed 
as extending any farther than as it sete that claim. Cer- 
tainly it does not estop the beneficiaries under the will. A 
claim of administration, otherwise void, can not be legalized 
and made valid by any mispleading of the rightful executor, 
or by an acquiesence by him in an erroneous decree of the 
chancellor. 

We had hoped we would be able to find some solution of 
the very anomalous case presented by this record, which 
would tend to disentangle the complicated web in which the 
unfortunate case of Bibb & Falkner v. Avery has involved it. 
We have not been able to do so. We indulge the hope, 
however, that in the future adjustment of the rights in- 
volved in this, and kindred litigation connected with this 
estate, a liberal system of concessions will mitigate the con- 
sequences which must always result from a decree of nullity 
pronounced on solemn judicial proceedings. Administrators, 
who act in good faith, are entitled to indulgent considera- 
tion.—See (Gould v. Hayes, 19 Ala. 488; Henderson v. Sim- 
mons, 33 Ala. 291. Liabilities assumed and judicial action 
invoked under the express sanction and decree of this, the 
highest judicial authority in the State, certainly present as 
strong a claim to generous forbearance as any which can 
easily be conceived. 

There is no error in the record prejudicial to appellant, 
and the decree of the chancellor is affirmed. 
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Action on Account Stated. 


1. Statute, rule for construction of.—Where a statute has received a known 
judicial construction, and is substantially re-enacted in a later act, the legis- 
lature is presumed to adopt such construction ; and the supreme court of the 
United States, in construing the bankrupt law of 1841, having defined what 
debts ‘‘ created in consequence of any defalcation as a public officer,” &c., ‘‘or 
while acting in any other fiduciary capacity,” were excepted from the opera- 
tion of the discharge in bankruptcy, the language of the same signification in 
the bankrupt law of 1867, must receive a like construction. 

2. Bankrupt law; what not debt contracted in a ‘fiduciary character,” within 
the meaning of.—A debt due a planter from a cotton factor and commission 
merchant for the proceeds of cotton sold, is not a ‘*debt created by his defal- 
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cation, while acting in a fiduciary character,” within the meaning of the 
bankrupt law, and is barred by his subsequent discharge in bankruptcy. 


AppkaL from Circuit Court of Dallas. 

Tried before Hon. M. J. Sarroxp. 

Cade, the appellee, brought this action against Woolsey, 
the appellant, to recover $711 04, the amount of an account 
stated on the 29th day of February, 1868, between one Jem- 
ison, and Woolsey, Walker & Co., a mercantile firm of which 
Woolsey was then a member, which indebtedness had been 
transferred to plaintiff. 

Woolsey pleaded in bar his subsequent discharge in bank- 
ruptcy, to which plaintiff replied that the debt was created 
by defendant in a fiduciary character, &c., and a trial was 
had on issue joined on the replication. 

The evidence showed that Woolsey, Walker & Co., of 
which firm appellant, Woolsey, was a member, were cotton 
factors and commission merchants, doing business in the 
city of Mobile in the year 1867 and up to the time of its 
failure in 1868. In 1867 the firm made advances and fur- 
nished supplies to Jemison, to enable him to make a crop, 
which he agreed to consign to them for sale and to reimburse 
them for advances. Before any shipment was made, the 
firm had advanced Jemison several hundred dollars in money 
and supplies, and the proceeds of his cotton, when credited 
to him, left the balance sued for to his credit. Jemison hay- 
ing been adjudicated a bankrupt, plaintiff bought the debt 
at his assignee’s sale. 

It was shown that for a number of years the uniform cus- 
tom of doing business in Mobile between cotton factors and 
commission merchants and planters was “for the commission 
merchant and factor to keep a running account with the 
aon and make advances to and buy goods and supplies 

or him, and for the planter to send his crops of cotton to 
the commission merchant and factor to be sold by him, and 
for the commission merchant and factor, after making such 
sales, to place the proceeds thereof in bank, to his own cred- 
it, together with the funds of other customers, all mingled 
together, and to use the same without distinction in his busi- 
ness, and to enter all these transactions between himself and 
the planter upon said account, and to a or allow inter- 
est either way as the balance might be, and for the planter 
to draw upon his commission merchant and factor for funds 
as he needed or required them, and to give orders upon him 
in favor of others with whom he, the planter, dealt, and for 
the commission merchant and factor to purchase and pay 
for and forward plantation supplies to the planter upon his 
order.” 
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“The commission merchant and factor generally sold cot- 
ton in as large lots as possible by samples. In due time the 
broker would give his check for the cotton, and the check 
would be deposited in bank as above stated.” Jemison’s 
cotton was sold in this way. 

The court, on the written request of the plaintiff, charged 
the jury, if they believed all the evidence, to find for the 
plaintiff, and defendant duly excepted. 


Brooxs, Haratson & Roy, for appellant—The bankrupt 
act of 1841, and the judicial construction which this phrase 
“fiduciary character” received, furnish a rule to determine 
similar words in the bankrupt act of 1867. : 

The provisions of this act are evidently as comprehensive 
as that of 1867, for, after enumerating certain trustees, to- 
wit: executor, administrator, guardian or trustee, it then 
provides that debts created while acting in any other fiduciary 
capacity, shall not be discharged. Now, as comprehensive 
as the phraseology of the act of 1841 was, yet the supreme 
court of the United States held that a factor, although act- 
ing in a fiduciary capacity, was not within the act, and the 
court remarked that if “the act embraced such a debt, to- 
wit: a debt owing by a factor, it would be difficult to limit 
its application. It must include all debts arising from agen- 
cies, and, indeed, all cases where the law implies a trust im- 
posed in the debtor. Such a construction would have left 
but few debts on which the law could operate. * * But, 
says the court, “this is not the relation spoken of in the first 
section of the act.”—See 2 Howard, 208. 

Thus the court clearly recognized the fact that a debt may 
be a fiduciary debt, and that the bankrupt, while he creates 
it, may be acting in a fiduciary capacity, and yet not be with- 
in the spirit and meaning of the restriction in the bankrupt 
act. The court saw clearly the difficulties which would arise 
from comprehending in the phrase “any other fiduciary ca- 
pacity,” all transactions where trust or confidence is reposed. 
Almost all commercial transactions include trust and confi- 
dence to a certain éxtent, and if every case in which trust or 
confidence is reposed is to be excluded from the beneficial 
ere of the bankrupt act, it would be almost impossi- 
ble to limit its application. 

The words “ any other fiduciary capacity,” though exceed- 
ingly comprehensive, were held by the court to include ex- 
press or technical trusts only, for any other construction 
would have left but few debts upon which the law could 
operate. 


The supreme court of Alabama have made a decision 
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equally explicit. They have held that a factor who commits 
a breach of duty by selling and retaining the proceeds of 
cotton entrusted to him to sell, is not embraced by the act, 
and is not prohibited from taking the benefit of its provis- 
ions. “We,” say the court, “are clearly of the opinion that 
this case does not come within the interdict of the statute. 
The “fiduciary capacity” spoken of in the law, is a trust 
proper, otherwise every agent who had violated his authority 
would be excluded from the benefit of the act.”—7 Ala. 340. 

To the same effect is the case of Hayman v. Pond, 7 Met- 
calf, (Mass.) p. 328. 

Thus it is held by the highest tribunals in the land that a 
factor is not embraced in the words, “any other fiduciary 
capacity.” But it is insisted that the phraseology of the 
act of 1867, is more comprehensive in its terms, and that the 
words “fiduciary character” include all debts arising from 
agencies, and indeed all cases where the law implies an obli- 
gation from a trust imposed in the debtor, and therefore in- 
cludes a factor. 

Such a construction of the act of 1841 was denounced and 
repudiated by the supreme court of the United States and 
of the State of Alabama, because of the consequences to 
which it would lead ; because, in the language of the supreme 
court of Alabama, “every agent who had violated his au- 
thority would be excluded from the benefit of the act” by 
such a construction. The words “any other fiduciary ca- 
pacity’ were comprehensive enough to embrace every agent 
who had violated his authority, but neither the supreme 
court of Alabama nor of the United States, could reconcile 
: = themselves that congress would be guilty of such a 

olly. 

Now, the words, “any fiduciary character,” are not more 
comprehensive than the words “any other fiduciary capacity.” 
If the consequences resulting from embracing factors and 
other agents in the latter affords a sufficient reason for the 
court to give it such an enlarged construction, then, with 
equal reason, the court should not extend the words “any 
fiduciary character” so as to embrace factors and agents and 
all debts arising from agencies. 

Again, the words “any other fiduciary capacity,” in the 
bankrupt act of 1841, had been considered by the courts and 
their meaning ascertained and declared by a judicial con- 
struction of the act. This language thenceforth bore a legal 
significance according to that construction, and when similar 
language is used in the bankrupt act of 1867, it is to be pre- 
sumed that it was so used in view of the construction and 
legal import which had become attached to it by the proper 
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constitutional tribunal.—Cronan v. Cotting, 104 Mass., 104; 
Grover & Baker v. Clinton, 8 Nat. B’k Reg. Rep’ts, 312. 
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More@an, Lapstey & NeEtson, contra.—None of the cases 
relied on by appellant are strictly in point. A part of them 
were made under a different law, viz.: 2 How. 202; 7 Ala. 
340. The rest were decided upon a different state of facts; 
viz.: 104 Mass. 247; 8 Nat. B. R., 112. 

As to the class of cases decided under act of 1841, they all 
depend upon the decision in Chapman v. Forsyth, 2 How. 202. 
The old law excluded from discharge “all persons owing 
debts created in consequence of a defalcation as a public of- 
ficer, or as executor, administrator, guardian or trustee, or while 
acting in any other fiduciary capacity.” The new law says, 
“No debt created by the fraud or embezzlement of the bank- 
rupt, or by his defalcation as a public officer, or while acting 
in any fiduciary character, shall be discharged under this 
act.” 

The old law excludes one specific class of technical trus- 
tees, naming the persons, and all in one class. The new law 
excludes three class of debts, describing the debts as follows: 
1, Debt created by fraud or embezzlement; 2, Debt created 
by defalcation of public officer ; 3, Debt created while acting 
in any fiduciary character. The new law was made with 
reference to the old law, and with the one solitary adjudica- 
tion of the supreme court on this subject before the con- 
gress. Judge McLean, in Forsyth case, (2 How.) decided 
that the specification of divers special trustees with the 
words added or “other fiduciary capacity,” causes the latter 
words to be limited to mean the same class of trusts as the 
former. The word “other” refers us back to the special 
trustees named, and limits the words, which would naturally 
have a wide scope, to the class already specified. It is the 
word “other” which thus brings the mind back, and that is 
all which doea bring us back. 

Now, when the new law was made, and to meet and an- 
swer the objection made by Judge McLuan, the enumeration 
of the special trustees was left out, and the word “other,” 
which served to qualify the general sweeping classification, 
was also left out. It is plain the law is different, and that 
the difference was made with the express purpose of in- 
creasing the number of excluded debts. 

_The case in 7th Ala. only follows the supreme court de- 
cision. 

The Massachusetts case arose from plaintiff Cronan de- 
livering bills of exchange to Mrs. Cotting to collect and ap- 
ply proceeds to a debt Cronan owed Mrs. Cotting as admin- 
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istratrix. She collected and applied as much as was neces- 
sary, and there was a balance over, for which suit was 
brought. There was no trust about it. 

The facts in the case decided in the Wisconsin U. S. cir- 
cuit court, also differ materially from the case at bar. 

Against these authorities, we array the following decis- 
ions, made under the act of 1867, and in cases exactly like 
our own: In re Seymour, 1 Benedict, 348; Jn re Kimball, 
6 Blatchford, 292; Sink v. Booth, Bank Reg. 355. 

The above are in U.S. courts. The supreme court of Mis- 
souri have followed it in the case of Sink v. Booth, 47 Mo., 
388, and supreme court of New York in Whitaker v. Chap- 
man, 3 Lansing, 155. 


BRICKELL, C. J.—The first section of the bankrupt law 


of 1841, provided: “All persons whatsoever residing in any 
State, territory, or district of the United States, owing debts, 
which shall not have been created in consequence of a de- 
falcation as a public officer, or as executor, administrator, 
guardian, or trustee, or while acting in any other fiduciary 
capacity,” should, on compliance with its terms, receive a 
discharge from the payment of debts. The exception was 
of debts, from the operation of the discharge, not of persons 
owing such debts, from the privileges of the law. In Cha 
man v. Forsyth, 2 How. 202, the supreme court of the United 
States, determined that a debt due from a factor to his prin- 
cipal, for moneys received on a sale of cotton, was not a debt 
created by defalcation, in a fiduciary capacity, and. was within 
the operation of the bankrupt’s discharge. The decision 
was followed in Austell d: Marshall v. Crawford, T Ala. 335. 
It was urged by counsel, in the argument of that case, that 
the law of this State, the parties residing and contracting, 
and the agency having been executed here, must fix the 
character of the relation of factors to their principals, and of 
the debts due from them in the execution of their agency. 
The statute punishing criminally a willful conversion by a 
factor of the goods or moneys of his principal, it was in- 
sisted, fixed the character of the debts due from him, as 
created in consequence of a defalcation, while acting in a 
fiduciary capacity. It was said by the court, the pleadings 
did not disclose the offense punishable by the statute; but, 
independent of that consideration, the operation and con- 
struction of the bankrupt law must be the same all over the 
United States, not varied by the local laws of the several 
States; and the meaning of the terms employed in it must 
be ascertained from the common law. 


The 33d section (§ 5117 of the Revised Statutes) of the 
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present bankrupt law, declares: “No debt created by the 
fraud or embezzlement of the bankrupt, or by his defalcation 
as a public officer, or while acting in any fiduciary character, 
shall be discharged by proceedings in bankruptcy,” &c. The 
current of decision is, that a claim against a factor for with- 
holding the proceeds of the sales of goods consigned to him 
to be sold on commission, is a debt contracted by him in a 
jiduciary character, excepted from the operation of a dis- 
charge in bankruptcy. ‘lhe decisions are collected in Bump 
on Bankruptcy, 8th Ed. 724; see, also, 7'readwell v. Halloway, 
46 Cal. 547; (S. C.) 12 Nat. Bank. Reg. 61. The difference of 
decision, under the present law, from that prevailing under 
the law of 1841, is founded on the difference in the phrase- 
ology, and the reason of it is thus expressed by Judge 
Blatchford, whose opinion is the authority on which the 
other and subsequent concurring opinions rely: “The act of 
1841 excluded from its benefits ‘all persons owing debts cre- 
ated in consequence of a defalcation as a public officer, or as 
executor, administrator, guardian or trustee, or while acting 
in any other fiduciary capacity. The supreme court held, 
in Chapman v. Forsyth, that a discharge under the act of 1841 
did not release the bankrupt from any such debts, and that 
no debt fell within the description of a debt created by a 
defalcation while acting in any other fiduciary capacity, un- 
less it was created by a defalcation while acting in a capacity 
of the same class and character as the capacity of executor, 
administrator, guardian and trustee. The court held that 
the language of the act of 1841, was not broad enough to in- 
clude every fiduciary capacity, but was limited to fiduciary 
capacities of a spotted standard or character. That was 
clearly so under that act. But in the act of 1867 the lan- 
guage seems to have been intentionally made so broad as to 
extend to a debt created by a defalcation of the bankrupt, 
and while acting in any fiduciary capacity, and not to be 
limited to any special fiduciary capacity. Therefore, under 
the act of 1867, no debt created by the defalcation of a bank- 
rupt, while acting in any fiduciary capacity, will be dis- 
charged, and a Raton can be imprisoned during the 
genie of the proceedings in bankruptcy by or against 

im on a civil action founded on any such debt.”—In re Sey- 
mour, 1 Nat. Bank. Reg. 29. This reasoning has not been 
satisfactory to all the courts. The supreme court of Massa- 
chusetts, in a well considered opinion, declined to follow it, 
holding the phrase, debt created while acting in any fiduciary 
character, implied a fiduciary relation existing previously to, 
or independently of the particular transaction from which 
the debt arises. That the omission of the enumeration of 
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the specific trusts named in the act of 1841, from the act 
of 1867, it was quite as legitimate to infer, was because the 
term “fiduciary capacity” had, by judicial construction, re- 
ceived a fixed definition, and with the intent to adopt that 
definition, as to enlarge its meaning, so as to embrace any 
fiduciary capacity whatsoever.—Cronan v. Cotting, 104 Mass. 
245. The question can be finally settled only by a decision 
of the supreme court of the United States. 

It is certainly true, as a general rule in the construction of 
statutes, that general words preceded or followed by partic- 
ular words, in the same or a subsequent clause, are qualified 
and restrained by the particular words.. Though the su- 
preme court of the United States, in Chapman v. Forsyth, 
assigned as a reason for holding the debt of a factor not 
excepted from the operation of his discharge in bankruptcy, 
that the trust of his relation was an implied, not an express 
trust, and, therefore, not ejusdem generis, with the express 
trusts particularized, as those of an “executor,” “administra- 
tor,” “guardian,” or “trustee,” and that the general words 
or “other fiduciary capacity” must be limited to the class of 
trusts particularized, we do not understand the decision to 
rest on that reasoning alone. It rests on the broader ground, 
stated by the court in these words: “If the act embraces 
such a debt it will be difficult to limit its application. It 
must include all debts arising from agencies; and, indeed, 
all cases when the law implies an obligation from the trust 
reposed in the debtor. Such a construction would have left 
but few debts on which the law could operate. In almost 
all the commercial transactions of the country, confidence is 
reposed in the punctuality and integrity of the debtor, and 
a violation of these is, in a commercial sense, a disregard of 
a trust. But this is not the relation spoken of in the first 
section of the act.” 

In England bankrupt laws were originally framed to op- 
erate only on traders or merchants. The statute of 6 Geo. 4, 
collected in one clause the various denominations of traders, 
subject to bankrupt proceedings, in these general words: 
“All persons using the trade of merchandise by way of bar- 
gaining, bartering, commission, consignment, or otherwise, 
in gross or by retail, and all persons who, either for them- 
selves or as agents or factors for others, seek their living by 
buying or selling,” &c.—1 Eden on Bank. 3. The bankrupt 
law of 1800, following the English precedents, was limited 
in its operation to “merchants, or other persons, residing. 
within the United States, actually using the trade of mer- 
chandise, by buying and selling in gross or by retail, or deal- 
ing in exchange, or as a banker, broker, factor, underwriter or 
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marine insurer.” The law of 1841 embraced the character- 
istics, not only of a bankrupt, but of an insolvent law, and 
extended to all persons, excepting the fiduciary debts, ex- 
pressly mentioned from its operation. The constitutionality 
of that law was doubted and denied by learned judges, be- 
cause it embodied the distinctive characteristics of a bank- 
rupt, and of an insolvent law. It was urged, that bankruptcy 
was essentially an adversary proceeding by a creditor against 
a defaulting trader, who had done acts indicative of an in- 
tent to defraud creditors, or of present or impending insol- 
vency. Such was the character of proceedings in bank- 
ruptcy known when the constitution was formed, and the 
power conferred on Congress, “to establish uniform laws on 
the subject of bankruptcies throughout the United States,” 
must be taken as referring to laws, similar to those prevail- 
ing then, operating only on merchants or traders, and which 
were designed as remedies for the collection of debts, and 
the prevention of frauds on creditors.—See dissenting opin- 
ion of Bronson, J., in Sackett v. Andross, 5 Hill, 328. It was, 
however, settled, and is not now a matter of controversy, 
that the power conferred on Congress, is plenary, including 
the power residing in the several States, before the adoption 
of the constitution, to pass laws upon the subject of bank- 
ruptcy and insolvency.—2 Story Cons. §§ 1105-15. It has 
often been remarked, that the clause of the constitution 
conferring this power is referred to by the Federalist in only 
a brief sentence: “The power of establishing uniform laws 
of bankruptcy, is so intimately connected with the regula- 
tion of commerce, and will prevent so many frauds, where 
the parties or their property may lie or be removed into dif- 
ferent States, that the expediency of it seems not likely to 
be drawn in question.”—Federalist, No. 42 (Hamilton’s Ed. 
of 1875, 336). 

Bankrupt laws are inseparably associated with commerce © 
and its pursuits. They had their origin in commercial coun- 
tries, and were intended to advance the interests and pro- 
mote the convenience of commerce. Whether including or 
omitting the discharge of .a debtor from all further liability, 
on a cession or surrender of his property ; and whether con- 
fining its remedies to involuntary proceedings against a 
debtor; or permitting him voluntarily to make the surrender, 
entitling him to a discharge ; whether subjecting only par- 
ticular classes, or all debtors to their operations, is matter 
of legislative policy. The law remains an outgrowth of com- 
merce, intended for its interest and convenience. A bank- 
rupt law excluding any class of merchants from its opera- 
tion, would to that extent depart from the policy and pur- 
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poses such laws are now and have been framed to promote. 
Factors, commission merchants, brokers and bankers, who 
have not only the character of merchants or traders, but the 
relation, also, of agents, are liable to accidental losses, and 
to misfortune, which may often reduce them to insolvency. 
The present bankrupt law, and that of 1841 was, and is, 
founded as much in the spirit of affording relief to merito- 
rious and unfortunate debtors, as with an intent to provide 
remedies for the collection of debts from the reckless or dis- 
honest. The trustee of an express trust, such as an execu- 
tor, administrator or guardian, or a mere collecting agent, 
cannot, without a dereliction of duty, more or less censura- 
ble, become indebted to his cestui que trust, or to his princi- 
pal. A fiduciary relation between him and the persons he 
represents, exists previously to, and independent of, the par- 
ticular transanction from which a debt can originate. Be- 
cause of his want of fidelity, and his dereliction of duty, it 
may be just to withhold from him the relief intended only 
for the unfortunate. 

Trustees and agents of the character of which we speak, 
cannot mingle with their own the funds they may receive in 
their representative character. If deposited in a bank, they 
must be deposited as trust funds. Mingling or depositing 
them as his own, is a destruction of the means of tracing 
and identifying them, and is a conversion rendering him ab- 
solutely liable for them. The business of a factor is not 
confined to a single transaction, with a single individual. It 
extends to a number of persons, and varied transactions. A 
cotton factor but seldom sells, or can in one sale dispose of 
the cotton of one customer only. He sells a certain number 
of bales classified according to quality, the price varying ac- 
cording to the classification, and the aggregate proceeds of 
sale are paid to him. The cotton was the property of sev- 
eral customers, to whom he must separately account, when 
it is ascertained how much of the differing qualities of cot- 
ton each owned. Until then the proceeds of sale are neces- 
sarily mingled with his own funds, or if deposited, are inca- 
pable of deposit otherwise than in his own name. [If lost 
because of such mingling, or of such deposit, it cannot be 
properly said he is guilty of a defalcation, which imports a 
breach of duty, legal and moral.—Vail v. Durant, T Allen, 
408. A debt would be due from him to his principal he 
would be bound to pay, but it could not be said he had ap- 
propriated or embezzled the money of his principal. 

The course of business pursued by cotton factors, certainly 
involves, as does all business, trust and confidence, extended 
by those who consign to them. The trust and confidence is 
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also extended by them to those from whom they receive con- 
signments. They make advances in anticipation of consign- 
ments, and for a longer or shorter period, the owner of the 
cotton is their debtor. This case is an illustration. The 
factors, before the cotton was grown, had' made advances to 
the planter, and when it was received and sold, he was in- 
debted to them near one-half of the proceeds of sale. The 
course of dealing was that in which mutual debts are incur- 
red; the one being the creditor at the one time, while at 
another time he may be the debtor. Such a course of deal- 
ing we cannot think is the fiduciary relation which is ex- 
cepted from the operation of the bankrupt law. It has in it 
no other element than that of contract, and creates no other 
relation than that of debtor and creditor. The bankrupt 
law would not accomplish the beneficent purposes designed 
by congress in its enactment, if construed to exclude from its 
rivileges a class of merchants pursuing such a course of 
usiness. 
It is a general rule of statutory construction, that when a 
statute has received a known judicial construction, and is 
substantially re-enacted, the legislature is presumed to adopt 
such construction. The words of the act of 1841, “fiduciary 
capacity,” and the words of the present law, “fiduciary char- 
acter,” are the same in signification in the connection in 
which they are found. The words of the act of 1841 had re- 
ceived a well known and fixed judicial construction. It was 
in view of this construction, as we believe, that only these 
general words, embracing the specific trusts enumerated in’ 
the act of 1841, and all kindred trusts, were eraployed to de- 
note the fiduciary debts, which should remain unaffected by 
the bankrupt’s discharge. There is now, as there was in the 
act of 1841, an express exclusion of debts created by fraud 
or embezzlement, or by defalcation as a public officer, but 
trust or fiduciary debts, are defined only by the general 
words, “while acting in any fiduciary character.” Because 
of the judicial construction these words had received, no ne- 
cessity existed for an enumeration of the specific fiduciary 
capacities with which they had been previously associated.— 
Cronan v. Cotting, supra. If congress had intended the 
meaning given them by judicial construction should be en- 
larged, and the operation of the law lessened by the exclu- 
sion of a class of persons, who had been the subjects of all 
former bankrupt laws, the intention would have been ex- 
pressed in clear and well defined terms, such as are em- 
ployed in reference to debts, created by fraud or embezzle- 
ment, or by defalcation as a public officer. 
We hold a debt due from a factor for the proceeds of goods 
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sold, is barred by his discharge in bankruptcy. The rulings 
of the circuit court were adverse to this view, and the judg- 
ment must be reversed and the cause remanded. 
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Harbin, Adm/’r, v. Bell et al. 
Bill in Equity to call Guardian to Account, kc. 


1. Guardian; when can not deny validity of appointment.—One who has pro- 
cured his own appointment as guardian, and as such received assets of the 
ward and made settlement in the probate court, can not deny the rightfulness 
of his appointment, or set up its invalidity, to defeat proceedings to call him 
to account. 

2. Same; when chargeable with value of Confederate currency, €c—A guardian, 
who loaned Confederate money belonging to the ward’s estate, during the war, 
without taking security, as required by law, is chargeable as for a conversion 
to his own use, and must account for its value at the time of such loan. 

3. Same; when entitled to credit for article not paid for.—The ward, or his rep- 
resentative, can not defeat a credit in favor of the guardian, for the value of a 
horse furnished the ward, (the charge being otherwise proper,) because the 
guardian, who gave his own individual note for the price, had not paid it; as 
between the ward and the seller the debt is paid. 

4. Exception to register’s report ; when necessary.—Where the chancellor, in 
a decretal order sustaining exceptions to the register’s report, finds that cer- 
tain items excepted to, were not proper charges, and directs the register to re- 
state the account on that basis, a party seeking to revise such ruling, need not 
again except to the register’s report, made in accordance with such directions, 
because it omits to charge such items. The error in such a case, if there be 
error, is the error of the chancellor and not of the register. 


AppraL from Montgomery Chancery Court. 

Heard before Hon. ADAM C. FELDER. 

Harbin, the appellant, filed this bill as administrator of J. 
V. Cloud, deceased, against O. R. Bell, guardian of his in- 
testate, and one Daniel, surety upon his bond, to compel a set- 
tlement of the guardianship in the chancery court, and to 
charge him as for a devastavit for the collection of certain 
debts, due the ward, in Confederate money, and for general 
relief, 

One Pool had formerly been guardian of complainant’s 
intestate, but made final settlement in the probate court of 
Montgomery, on the 14th day of April, 1862, and resigned, 
having paid into court in Confederate currency the amount 
of the decree against him on that settlement, amounting to 
something over four thousand dollars. At the request of 
Pool, the ward, and his sister, Mrs. Bell, the appellee Bell 
procured the appointment as guardian, gave bond and duly 
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qualified in the same month. Bell received the Confederate 
money paid into court, and immediately loaned the greater 
part of it to Mrs. Bell, who desired him to become guardian 
that she might borrow the money, taking a note signed by 
her as executrix with one surety. She afterwards borrowed, 
some money belonging to the estate, giving only her individ- 
ual note. Mrs. Bell died without having paid the money and 
without any effort having been made to collect it. In his 
answer, Bell set up in defense that his appointment during 
the war was invalid, and Pool was still the guardian, Xc.. 
wherefore he contended he could not be called to account. 
Pool returned an inventory as guardian to the probate court 
in 1863, and also made a partial settlement that year, in 
Hie eed he charged himself with the Confederate money re- 
ceived. 

The chancellor decreed that complainant was entitled to 
relief, and directed a reference to the register to ascertain 
and report whether anything was due complainant, and to 
state an account, &c. The register charged Bell with the 
Confederate money received, calculated what it was worth in 
gold, and charged him with that amount and interest there- 
on, and disallowed a credit claimed for the value of a horse 
furnished the ward in 1864, and after thus stating the account 
found that the balance due complainant was $4,457.77. 

The evidence in relation to the horse showed that the ward 
was “conscripted” in the Confederate army in the year 1864, 
and the horse was bought after consultation with him and 
his relatives, to enable him to enter the cavalry, it being 
thought best for him to serve in that branch of the service, 
on account of his smallness in stature and his youth. For 
this horse the guardian, in 1864, gave his individual note, 
which had never been paid or sued upon. 

Bell filed exceptions to the report, so far as it charged him 
with the amount of the Confederate currency loaned, and 
also because he was not allowed a credit for the horse. The 
chancellor being of opinion Bell was entitled to a credit for 
the value of the horse, and that the ward was not damnified 
by Pool’s payment of the decree against him in Confederate 
currency, 4s it did not, in his opinion, discharge him, and as 
Bell had received no benefit from the money loaned, sus- 
tained the exceptions, and made a decree directing the reg- 
ister to restate the account in accordance with the decree. 
The register, upon the restatement, found that nothing was 
due upon the statement of the accounts as directed by the 
decree. 

Exceptions not being filed to this second report, it was 
confirmed, and complainant taxed with the costs. 
VoL. LIV, . 




















OF ALABAMA. 
(Harbin, Adm’r, v. Bell et al.] 





1875.] 


_ It is now assigned for error : 
1st. That the court erred in sustaining the exceptions to 
the register’s first report. 
2d. That the court erred in the ‘directions given the regis- 
ter in the decretal order sustaining the exceptions to said re- 
ort. 
3d. That the court erred in not decreeing in favor of com- 
plainant. 


Stone & Cxopron, for appellant. 
Watts & Troy, contra. 


MANNING, J.—Appellee, O. R. Bell, having procured 
himself to be appointed guardian of James V,. Cloud, a 
minor, and in that capacity received money of the said 
minor, and made returns thereof as guardian to the court, 
cannot, when sued by the administrator of the minor, exon- 
erate himself from liability by alleging that he was not le- 
gally appointed guardian. He assumed the office, undertook 
to perform its duties, obtained by means thereof the money 
of Cloud, and must be held accountable, as other trustees, 
therefor. 

Appellee received the funds of the ward in April, 1862, in 
“Confederate currency.” And the administrator now seeks 
to make him liable for the value of those funds at the time 
they came to the guardian’s hands, less any proper credits 
to which he may be entitled. 

The guardian seems not to have made any profit to him- 
self by the trust he assumed. All the Confederate money he 
received he immediately lent, except a part retained to sup- 
ply the wants of his ward, to Mrs. E. L. Bell, a sister of the 
minor, and with whom he lived, and a sister-in-law of ap- 
pellee, the guardian. Whether the minor, who died in 1864, 
had any other surviving relation who could take as distrib- 
utee of his estate, does not appear. But Mrs. Bell is also 
dead, and the money lent to her was never collected. Nor was 
proper security taken from her for the re-payment, or reason 
shown why she should be allowed to retain it. The law ex- 
pressly required that good security should be taken, when 
the money was lept, or that the money should be, in good 
faith, invested in real estate purchased for the ward.—Rev. 
Code, $$ 2426, 2437, et seg. Not having complied with the 
directions of the law, the guardian became liable for the 
money as taken or borrowed for his own use, and disposed 
of as his own. He is personally responsible for the money 
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at its value at the time when he so undertook to treat it as 
belonging to himself. 

It is objected, however, that as no exceptions were taken 
to the second report of the register as master, it cannot be 
insisted in this court that the report was incorrect. This 
would be so if the error in disallowing to the complainant 
below the value of the Confederate currency, were the error 
of the master. But this is not so. In his first account he 
charged the guardian with it, and upon exceptions by ap- 
pellees, the chancellor ruled that this was not correct, and 
referred the matter again to the master, with instructions 
that the guardian was not to be charged with that amount. 
It would have been a contempt on the part of the master to 
disregard these instructions, and might have been supposed 
to be hardly respectful, perhaps, in the counsel for appel- 
lants to have renewed the contestation before the chancel- 
lor, as they must have done, if they had excepted to the re- 
port for the same matter which he had already decided. At 
any rate, it was not necessary they should have done so. 

We are of opinion that the guardian, Bell, should be 
credited with the value of the horse furnished to his ward 
when the latter was compelled, by conscription, to enter the 
Confederate army, and joined a cavalry company. Bell hav- 
ing become liable fcr the payment of the horse and given his 
note therefor, no question properly arises between him and 
the ward’s administrator, whether the note was paid or not. 
The horse was paid for, so far as the latter was concerned. 
And while the guardian is not allowed by law to make a 
profit out of the ward by his dealings with the latter, and 
will not be allowed to charge him with more than an article 
is, under the circumstances, worth, although the guardian 
should give more than such value for it, the ward cannot be 
heard to object that his guardian has not paid the promis- 
sory note he had given for such article, if there was no fraud 
or bad faith toward, or imposition upon the ward.—See Peter 
v. Beverly, 10 Peters, 567. 

The decree of the court below is reversed and the cause 
remanded, to be proceeded with according to the views ex- 
pressed in this opinion. 


Strong, J., not sitting, 
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Busteed vw. Parsons. 


Trespass for False Imprisonment. 


1, Judge; for what, civil action will not lie aguinst.—A civil action will not 
lie against a judge of a superior court of general jurisdictior, for acts done in 
his judicial capacity; nor where he has jurisdiction of the subject matter, for 
errors of judgment in determining that the facts of a particular case bring it 
within that jurisdiction. 

2. Superior courts ; what are, within the meaning of the rule-—The courts of the 
United States are of limited, but not of inferior jurisdiction; and the same 
principles which forbid the judges of superior courts of general jurisdiction 
from being called in question in a civil action, for acts done in a judicial ca- 
pacity, apply with equal force to the judges of the courts of the United States. 

3. Same.—The district court of the United States is a court of record of high 
dignity, having jurisdiction of nearly all crimes against the United States, 
and among them of violations of the ‘‘Act to enforce the rights of citizens of 
the United States to vote in the several States,” &c.; and it being within the 
cognizance of the judge thereof to investigate a charge of such offense, his 
error in determining that an affidavit charged an offense under that act, and 
thereupon causing the accused to be arrested on warrant, will not subject the 
judge to acivil action for false imprisonment. 


AppEaL from City Court of Montgomery. 

Tried before P. T. Sayre, Esq., an attorney of the court, 
selected by the parties on account of the incompetency of 
the presiding judge. 

The appellee, Lewis E. Parsons, brought his action of 
trespass against Richard Busteed, the appellant, to recover 
two hundred and fifty thousand dollars damages of the lat- 
ter, for “maliciously and without probable cause therefor, 
causing the plaintiff to be arrested and imprisoned, on a 
charge of banding and conspiring with one Lazarus J. Wil- 
liams and others to deprive one William H. Hunter of his 
right as a member of the General Assembly of Alabama to 
vote for a United States senator for said State of Alabama, 
for three days, to-wit: on the 20th, 21st and 22d days of 
February, 1873.” 

The defendant pleaded not guilty, and also a special plea 
as follows: That on the 19th day of February, 1873, one 
William H. Hunter made and subscribed before E. C. V. 
Blake, clerk of the district court of the United States for the 
middle district of Alabama, a United States commissioner 
for said middle district, an affidavit, “that within twelve days 
last past, within the county of Montgomery and State of 
Alabama, and in said middle district of Alabama, Lewis E. 
Parsons, then and still being Speaker of the House of Rep- 
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resentatives of the State of Alabama, and a member of said 
House, and L. J. Williams, then and still being a member of 
said House of Representatives, and with many others, whose 
names are now unknown, in the district aforesaid, did band 
and conspire together with intent to injure, oppress, threaten 
and intimidate W. H. Hunter, who then was, and still con- 
tinues to be, a citizen of the United States, and a member 
of the House of Representatives of the General Assembly of 
Alabama, and desired to exercise the right or privilege to 
vote as such member of the House of Representatives, 
during the present session of said General Assembly, and in 
accordance with an act of congress, entitled “an act to reg- 
ulate the time and manner of holding elections for senators 
in congress,” approved July 25th, 1866, as well as in accord- 
ance with an act of congress entitled “an act to enforce the 
right of citizens of the United States to vote in the several 
States in this Union, and for other purposes,” approved May, 
31st, 1870, for a senator in the Congress of the United States 
from the State of Alabama, as the successor of George E. 
Spencer, whose term of office as senator will expire on the 
4th day of March, 1873, as well as other citizens of the Uni- 
ted States, who were then, and still continue to be, members 
of the said House of Representatives of the said General 
Assembly, and desirous as such members to exercise the said 
right or privilege to vote for a senator as successor to said 
Spencer during the present session of the said General As- 
sembly, and in accordance with the said several acts of Con- 
gress, and with intent to prevent, or hinder the full exercise 
and enjoyment by said W. H. Hunter, as well as by said 
other citizens of the United States, and of said State of Ala- 
bama, who, like said W. H. Hunter, then were, and still con- 
tinue to be, members of the said House of Represenatives 
and of said General Assembly, and desirous as such to vote 
for a senator in Congress from Alabama, as successor of said 
Spencer in said office of senator, of the right or privilege of 
voting as members of said House of Representatives of said 
General Assembly, during the present session of said Gen- 
eral Assembly and in accordance with the said acts of Con- 
gress, for a senator in Congress from Alabama, as the 
successor of said Spencer, which right or privilege to vote 
during the present session of said General Assembly, and in 
accordance with the said several acts of Congress, is a right 
or privilege granted or secured to said W. H. Hunter, as well 
as to said other citizens, who, like said W. H. Hunter, were, 
and still.are, members of said House of Representatives and 
of the said General Assembly, by the Constitution and laws 
of the United States.” The plea then goes on to aver,that 


Vou. LIV. 

















1875.] OF ALABAMA. 395 


[Busteed v. Parsons. ] 


at and before the making of said affidavit, “defendant was 
judge of the district court of the United States for said mid- 
dle district of Alabama, and that said district court had ju- 
risdiction of all crimes and offenses committed within said 
middle district, against the provisions of the act of Congress 
of the United States, entitled “an act to enforce the right of 
citizens of the United States to vote in the several States of 
this Union, and for other purposes,” approved May 31st, 
1870, and that the said affidavit was presented to him as such 
judge, in open court, while he was presiding as judge of the 
said district court, and application made to him as said judge, 
by W. H. Hunter, to exercise his authority and jurisdiction 
as judge of said district court therein for the enforcement of 
the provisions of said act of Congress of the United States, 
approved May 31st, 1870, and which application was made 
to him on the 19th day of February, 1873, and that said affi- 
davit being presented, and said application made to him as 
aforesaid, he, as such judge of such district court, and in the 
exercise of his power and authority as such judge, and not 
otherwise, on the 19th day of February, 1873, signed and 
issued in open court, and whilst presiding as judge of said 
district court,” a warrant for the arrest of plaintiff, which 
warrant was in the usual form, &c., and the marshal, to whom 
it was directed, arrested plaintiff thereon, and “that said ar- 
rest is the arrest arid imprisonment complained of,” Ke. 

The plaintiff demurred to the special plea, on the ground 
that the matters and things set forth in said affidavit of said 
W. H. Hunter, set forth in the plea, did not constitute any 
offense upon the part of plaintiff, against the laws of the 
United States, of which the defendant, as judge of the Uni- 
ted States district court, had jurisdiction. The demurrer 
was sustained, and thereupon a trial was had upon issue 
joined on the plea of not guilty, which resulted in verdict 
and judgment for the plaintiff for $2,000 damages. 

The affidavit of Hunter, the warrant of arrest thereon 
issued by defendant, together with the return, were read in 
evidence, and it was shown that defendant was judge of the 
district court of the United States for the middle district of 
- Alabama, at the time the affidavit was made, and was hold- 
ing court when said affidavit was presented to him by Samuel 
F. Rice, an attorney of that court, who applied for a warrant 
or writ of arrest against the plaintiff; that defendant there- 
upon caused the writ to issue and plaintiff was arrested by 
virtue thereof, and discharged upon his own recognizance, 
for his appearance next day, and upon examination before 
defendant of witnesses the next day and the day thereafter, 
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plaintiff was discharged. This was all the evidence in rela- 
tion to the matters to which exception was reserved. 

The court charged the jury, if they believed from the evi- 
dence that on the 19th day of February, 1873, W. H. Hun- 
ter made the affidavit, read in evidence, and defendant, on 
that affidavit, as judge of the district court of the United 
States, &c., issued the warrant for the arrest of plaintiff, and 
plaintiff was arrested on such warrant, the defendant was 
uty of a trespass and the verdict must be for the plaintiff. 

he defendant excepted to the giving of this charge, and also 
to the refusal of the court to give a charge requested by him, 
in writing, which asserted, in substance, that if the arrest 
was made under the facts stated, the jury should find for the 
defendant. 

The charge given, and the refusal to charge as requested, 
and the action of the court in sustaining the demurrer to 
the special plea, are now assigned for error. 


Davip Corton, and Joun A. Exmorg, for appellant.—The 
acts which constitute the alleged trespass, were performed 
by the defendant in the exercise of his authority and duty 
as judge, while the court was in session, and done in open 
court. The court had jurisdiction of the alleged offense, and 
where there is jurisdiction of the subject matter, there is no 
liability on the part of the judge.—13 Wall. 351. 

When the affidavit was presented, he was called upon to 
exercise his judicial powers and judgment, whether or not an 
offense, under the act of Congress, had been committed. If, 
in his judgment, the offense had been committed, his duty 
was to issue the warrant, and he is not civilly liable for mere 
mistakes of judgment.—WMills v. Collett, 6 Bing. 85; 19 Eng. 
Common Law Reports, 11. Where the judge of a criminal 
court, invested with general criminal jurisdiction over of- 
fenses committed within a certain district, holds a particular 
act to be an offense, which is not, by law, made an offense, 
and proceeds to the arrest and trial of a party charged with 
such act, no personal liability to a civil action for such acts 
would attach to the judge; although these acts would be in 
excess of his jurisdiction and of the jurisdiction of the court 
held by him. These are particulars for his judicial consid- 
eration, whenever his general jurisdiction over the subject 
matter is invoked.—13 Wall. 352. 


Biakey & Fercuson, contra.—Any judge or magistrate who 
imprisons a person, or causes his property to be seized, is a 
trespasser, unless the proceedings before him show that he, 
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as such judge, or magistrate, had jurisdiction—7 Barn. & 
Cress. 536; 6 Adol. & Ell. 729; 6 Wheaton, 119. 

The facts set forth in Hunter’s affidavit showed that the 
court had no jurisdiction, and the judge, in granting the war- 
rant, became a trespasser—the protection that the law gives 
him ceased with his jurisdiction.— Duckworth v. Johnson, 
7 Ala.; Coyles v. Withers, 36 Ala. 

The U.S. district court had no jurisdiction whatever over 
the sukject matter. The offense, which it is alleged Parsons 
had committed, is neither within the letter nor spirit of the 
act of Congress under which jurisdiction is claimed ; nor can 
criminal jurisdiction be given by implication. 

The district court of the United States is a statutory court, 
and, therefore, of limited jurisdiction. It has only such 

ower as is conferred upon it by Congress. It has general 
jurisdiction of nothing—but has special jurisdiction of such 
matters as are given to it by Congress.—Kent’s Commen- 
taries, Vol. 1, 364, 373, 387. 


MANNING, J.—Appellant was sued in this action of tres- 
pass for “maliciously and without probable cause therefor, 
causing the plaintiff [appellee] to be arrested and impris- 
oned on a charge of banding and conspiring with one Lazarus 
J. Williams and others to deprive one William H. Hunter of 
his right, as a member of the General Assembly of Alabama, 
to vote for an United States senator for said State.” There 
is no other averment in the complaint. 

To this defendant pleaded—lst, Not guilty. 2d. That he 
was judge, at the time, of the District Court of the United 
States, and was holding the same in and for the Middle Dis- 
trict of Alabama, at Montgomery; and that, while doing so 
and in open court, said William H. Hunter, upon his affidavit, . 
a copy of which is set forth in the plea, prayed the court 
for a warrant for the arrest of appellee, Parsons, and one 
Williams, for having banded and conspired with each other 
and with other persons unknown, to injure, oppress, intimi- 
date and threaten him, Hunter, with intent to prevent him 
and others who, with him, were members of the General As- 
sembly of Alabama from voting as such, as they were enti- 
tled and desired to do, for a senator from Alabama in the 
Congress of the United States, in violatjon of an act of Con- 
gress, approved July 25th, 1866, “To regulate the time and 
manner of holding elections for senators in Congress ”—and 
also of “An act to enforce the right of citizens of the United 
States to vote in the several States of this Union and for 
other purposes,” approved May 31st, 1870; that said District 
Court had jurisdiction of all crimes and offenses against the 
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provisions of the act last aforesaid committed within the 
said Middle District; and that as judge thereof, and not 
otherwise, and upon said affidavit and application so pre- 
sented, he caused to be issued a warrant, or writ of arrest, a 
copy of which is set forth in the plea, commanding the mar- 
shal to bring appellee and said Williams before him as such 
judge—by virtue of which warrant or writ the marshal ar- 
rested appellee; and that the arrest so made is the act 
complained of in this cause as a trespass. 

A demurrer was interposed, on the ground that the matters 
set forth in the affidavit of Hunter, contained in the plea, did 
not show that appellee, Parsons, had committed any offense 
against the laws of the United States of which the defendant, 
as judge of the District Court of the United States, had juris- 
diction ; which demurrer was sustained, and the parties went 
to trial upon issue to plea of not guilty. 

There may have been (and it is said there were) exasper- 
ating circumstances of a political nature in this transaction ; 
but if there were the record does not disclose any. And, 
although it is mentioned in Hunter’s affidavit, that appellee 
was Speaker of the House of Representatives of Alabama, 
it is not alleged in the pleadings or shown by the evidence, 
that such was the fact; and, of course, it is not shown that 
there was any interference with his free action in that office. 
No merely political matter constitutes any part of the case. 

The question presented for our consideration is, whether 
or not appellant, the judge of the district court aforesaid— 
for his participation as such judge in tne proceedings upon 
the complaint of Hunter—is liable civiliter to the plaintiff 
below in damages. 

By section 3 of an act of August 23, 1842, (5 Stat. at Large, 
517), it was enacted that “the District Courts of the United 
States shall have concurrent jurisdiction with the circuit 
courts of all crimes and offenses against the United States, 
the punishment of which is not capital.” By section 8 of 
the act above referredeto of May 31,1870, “To enforce the 
right of citizens of the United States to vote,’ &c., it is en- 
acted that “the District Courts of the United States, within 
their respective districts, shall have, exclusively of the courts 
of the several States, cognizance of all crimes and offenses 
committed against the provisions of this act.” And, as 
judge of said district court, defendant had authority to cause 
any person duly charged with the commission of any crime 
or offense against the United States, to be arrested, and make 
inquiry tiereof, and cause the offender to be imprisoned or 
bailed, if the evidence should, in his opinion, justify it, for 
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trial before such court of the United States as had cognizance 
of the offense. 

The question of the liability of a judge to the action of 
trespass by a person aggrieved by his action, was discussed 
with great learning and ability in Yates v. Lansing, (5 J. BR. 
282,) by Kent, Ch. J.; and that case has ever since been 
considered as having conclusively determined the law on that 
subject. In reviewing the precedents, he cited that of Floyd 
v. Barker, (12 Co. 23,) in which Sir Epwarp CokE and all the 
judges agreed, “that if the judges of the realm who have the 
administration of justice, were to be drawn in question, ex- 
cept it be before the King himself, it would tend to the slan- 
der of justice, and those who were most sincere would not 
be free from continual calumniations.” In Hammond v. 
Howell, (1 Mod. 184; 2 Mod. 213,) of which Chief Justice 
Kent remarks, “the act of the defendant was admitted to 
have been illegal, and no doubt it struck the court as a high- 
handed and arbitrary measure,’—the judges said that “no 
authority, or semblance of an authority, had been urged for 
an action against a judge of a court of record for doing any 
thing as judge; that this was never before imagined, and no 
action Would lie against a judge for a wrongful committal, 
any more than for an erroneous judgment; that though the 
defendant acted erroneously, he acted judicially, and if what 
he did was corrupt, complaint might be made to the King, 
and if erroneous it might be reversed.” After referring to 
other English cases—in one of which that “sound judge and 
inflexible patriot,” Sir John Holt, made similar observa- 
tions—Chief Justice Kent alludes to that of Phelps v. Sill, 
(1 Day’s Cases in Error, 315,) in which the Supreme Court of 
Connecticut hold, that “it was a settled principle that a judge 
is not to be questioned, in a civil suit, for doing, or for neg- 
lecting, or refusing to do, a particular official act in the exer- 
cise of judicial power,”’—and add that “no man would accept 
the office of a judge, if his estate were to answer for every 
error in judgment, or if his time and property were to be 
wasted in litigations with every man whom his decisions 
might offend.” Chief Justice Kent goes on to say : “Judicial 
exercise of power is imposed upon the courts. They must 
decide and act according to their judgment, and therefore, 
the law will protect them.” And he concludes his opinion 
with the just observations, that “ Whenever we subject the 
established courts of the land to the degradation of private 

prosecution, we subdue their independence. Instead of bein 
venerable before the public, they become contemptible; an 
we thereby embolden the licentious to trample upon every 
thing sacred in society, and to overturn those institutions 
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which have hitherto been deemed the best guardians of civil 
liberty.” 

This decision of the Supreme Court of New York, affirmed 
by the Court of Errors, was approved in this State in a case 
in which a judge of probate was sued on his bond for failing 
to require the guardian of the plaintiff to renew his bond, or 
to give further security, when that first given had become 
insufficient. The determination of this last matter was held 
to be a judicial function. In referring to this decision in 
Yates v. Lansing, CHILTON, C. J., said: “The wisdom and sound 
policy of this rule is apparent to every one who has correct 
views of the administration of justice; for if a judge is liable 
to answer in a civil suit for his acts, * * * * * the 
citizens would soon lose all respect for the law and rever- 
ence for those who administer it. Indeed, the independence 
of the judiciary, the great conservative department in all 
well regulated government, would be destroyed, and no man 
would hold the office of judge, at the peril of being thus 
arraigned for every judgment he pronounces.’—Hamilton v. 
Williams, 26 Ala. 529. 

It would be but superfluous to add any thing of our own, 
to views so well expressed by others. 

If it be objected that such a doctrine might be used as a 
shield for the protection of unscrupulous, arbitrary and cor- 
rupt men in judicial offices, it must be admitted that to some 
extent this is true. An immunity which is essential to the 
encouragement and support of good men in the independent 
and impartial exercise of their authority, and performance 
of their duties as magistrates, by means whereof only the 
peace and good order of society can be preserved, a bad man 
in office may avail himself of, for exemption from deserved 
penalties. 

Butas said by Ch. Baron KELLy, of the Court of Exchequer, 
in the late case of Scoft v. Stansfield: “This provision of the 
law is not for the protection or benefit of a malicious or cor- 
rupt judge, but for the benefit of the public, whose interest it 
is that the judges should be at liberty to exercise their func- 
tions with independence and without fear of consequences.” 
Said Martin, Baron, on the same occasion: ‘‘ What judge 
could try a case with any degree of independence, if he was 
to be afterwards subject to have his conduct in the adminis- 
tration of justice commented upon to a jury, and the propri- 
ety of it determined by them? It appears to me that the 
opinion expressed by Chief Justice Kent, in the American 
case cited, puts this matter upon its proper foundation, and 
states that which is both sound law: and good sense in refer- 
ence to it.” “It does not follow,” added CHANNELL, Baron, 
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“from the decision which we now pronounce, that a county 

court judge may so misconduct himself with impunity. .. 

The Lord Chancellor may, if he think it expedient, remove 

him from such office; but no action will, in my opinion, lie 

against him for any thing done in his judicial capacity.”— 
scott v. Stansfield, 3 Law Rep. Exch. 220. 

Finally, the Supreme Court of the United States, in Brad- 
ley v. Fisher, say: “In this country the judges of the supe- 
rior courts of record, are only responsible to the people from 
whom they receive their commissions, for the manner in 
which they discharge the great trusts of their office. If in 
the exercise of the powers with which they are clothed as 
ministers of justice, they act with partiality, or maliciously, 
or corruptly, or arbitrarily, or oppressively, they may be 
called to account by impeachment, and suspended or removed 
from office.”—13 Wall. 335. 

But on behalf of appellee (plaintiff below) it is further 
insisted, (1st) that appellant was a judge of a court of such 
limited and special statutory jurisdiction that the doctrine 
of the cases we have cited is not applicable to him—and (2d) 
that he was wholly without jurisdiction of the subject matter 
of the charge made by Hunter against appellee, instead of 
acting in excess merely of his jurisdiction ; and it is argued 
that the class of cases by which appellant should be judged, 
are such as those of Sasnett v. Weathers, 21 Ala. 673; Coyle 
v. Withers, 36 Id. 320; Bramwell v. Pennock, 7B. & C. 526; 
Kitchen v. Shaw, 7 Ad. & El. 729. 

We do not concur in these views. The courts of the Uni- 
ted States are courts of limited, but not of inferior jurisdic- 
tion. Their judgments are conclusive between the parties 
until reversed, although the jurisdiction do not appear upon 
the record.— McCormick v. Sullivant, 10 Whea. 192; Ex parte 
_ Watkins, 3 Pet. 193; Kennedy v. Ga. State Bank, 8 How. 586. 

The district court, as we have seen, has jurisdiction of 
almost all crimes against the United States, and is a court 
of record, of high dignity and extensive authority. Its judge 
is entitled to invoke the same rules of law for his protection 
that are applicable to judges of superior courts in the several 
States. Crimes and offenses against the provisions of the 
act of Congress of May 31st, 1870, above referred to, were 
within the jurisdiction of the court of which appellant was 
judge, and within his cognizance as judge thereof for inquiry. 
Hunter complained, under oath, that an offense prohibited 
by that statute had been committed by appellee against him. 
The affidavit did not specify the means by which the object 
of the conspiracy to intimidate, injure and oppress him, with 
intent to prevent him from voting for senator, which was 
(26) 
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charged therein, was to be accomplished; but it charged 
such an offense, and that it was in violation of the statute. 
Able counsel, whose duty it was, not to sue out such a war- 
rant, unless he believed that the law and facts, under the con- 
struction which the federal courts would put upon the statute, 
made out the offense, presented the affidavit and made the 
application. Whether or not the facts alleged, or to be 
proved, showed that the offense was committed, was a ques- 
tion to be determined by a judicial consideration of the law 
and evidence; and this was to be done without aid from the 
decision since made, of the federal supreme court in the 
Grant Parish case. The question was clearly within the 
cognizance of appellant ; and whether his decision of ii was 
right or wrong, he was not responsible therefor in a civil 
action to any individual. 

In the similar case of Mills v. Collett, (6 Bingh.11,) where 
a magistrate in England was sued for having committed the 
plaintiff for a felony upon an affidavit of facts which did not 
constitute such an offense, TinDALL, C. J., held: “If a party’ 
charged with an offense be brought before a magistrate, he 
must exercise a judgment on the case, and he is not liable 
for a mere error of judgment.” 

And in Bradley v. Fisher, (supra.) Judge FIELD said: 
“Where jurisdiction over the subject matter is invested by 
the law in the judge, or in the court which he holds, the 
manner and extent in which the jurisdiction shall be exer- 
cised, are generally as much questions for his determination, 
as any other questions involved in the case, although upon 
the correctness of his determination in these particulars, the 
validity of his judgments may depend. a ne 
bideed, some of the most difficult and embarrassing ques- 
tions which a judicial officer is called upon to consider and 
determine, relate to his jurisdiction, or that of the court held 
by him, or the manner in which the jurisdiction shall be ex- 
ercised. And the same principle of exemption from liability 
which obtains for errors committed in the ordinary prosecu- 
tion of a suit where there is jurisdiction of both subject and 
person, applies in cases of this kind and for the same rea- 
sons.” 

The city court erred in sustaining the demurrer to appel- 
lant’s second plea—and in the charge given, and in the refusal 
to charge as requested. Let its judgment be reversed and 
the cause be remanded. 


Srovg, J., not sitting. 
VoL, LIV. 
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County of Dallas v. Timberlake et al. 


Billin Equity by County against Tax Collector, and several Sets 
of Suretres on official Bonds for account, discovery, ke. 


Bill; what not liable to objection, on ground of multifariousness, misjoinder of 
parties, want of equity, &c.—The county of Dallas filed a bill against its late 
tax collector, the sureties on his original bond, the sureties upon other addi- 
tional bonds given during his term, and against alienees of property fraudu- 
lently conveyed by the principal and sureties, &e. It alleged that during each 
of the periods between the dates of the several bonds, the collector had made 


false and fraudulent additions of the assessed value of the property, on which © 


it was his duty to collect taxes, greatly lessening the amount; that he had col- 
lected taxes of persons failing to pay in former years, or who had not been as- 
sessed, and made no report of the same, and of which complainant could ob- 
tain no information; that he had refused to exhibit his stub-book, showing to 
whom he had issued receipts for taxes and for what sums; that by such means 
complainant was prevented from obtaining evidence of the amounts due the 
county, which amounted to a large sum; that the collector and several sureties, 
in order to avoid liability, had fraudulently sold and transferred their prop- 
erty, much of which was unknown to complainant, and have become 1nsol- 
vent, &c.; that certain described lands, on which, it is averred, the tax col- 
lector’s bonds operated as liens for taxes not paid over, &c., were transferred 
by the principal and his sureties, after his defaults, to persons in collusion 
with the sureties, ke. The bill prayed an account of the taxes collected; for 
discovery as to the amount thereof, and the production of the stub-books; for 
a discovery of the property of the principal and certain sureties, which had 
been conveyed, subject, as the bill alleged, to the lien of the bonds; for an as- 
certainment of the times when the several defaults occurred; for the setting 
aside of the conveyances, &c., and for an enforcement of the lien, by a sale 
- hi property subject to it, to pay the amount due, and for general relief. 
eld : 

1. The bill plainly presented a case for equitable cognizance. Under § 44 
of the revenue law of 1868, the lien of the tax collector’s bond attaches from 
the date of his default, and there being several sets of sureties, and defaults 
occurring after the date of each of the additional bonds, some of the sureties, 
under the provisions of the statute (R. C., §§ 180-181) being responsible for 
the whole time, but answerable only jointly with the sureties upon such addi- 
tional bonds, for defaults occurring after they were executed, and the rights of 
alienees of property of the sureties depending upon the date of such defaults, 
a court of equity is the only tribunal in which parties with such diverse and 
conflicting interest can be brought together, and their respective rights and 
liabilities properly adjudicated. . 

Apart from this, the bill presents a case not only of matters of account, but 
of agency, where the principal fraudulently alters his books, and withholds 
from his principal, evidence of transactions with a multitude of persons, ren- 
dering necessary a resort to equity for discovery, and to compel the production 
of books, without which the principal can not be informed of the state of the 
accounts. 

2. The one pervading purpose of the bill is to compel payment of money 
due complainant from the tax collector and his sureties, and out of property 
which they contracted should be liable therefor, all the defendants being 
either liable on the bonds, or, as claimants of property on which the bonds 
operated as liens; and hence, the bill is not multifarious. 
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3. The lien of the bond is not a mere creature of statute, enforceable only 
by execution at law, but is a lien arising by contract; and not being capable 
of enforcement until a judicial ascertainment of the amount for which it shall 
operate as a lien, a court of equity, in a case like the present, is‘a proper tri- 
bunal in which to have such lien ascertained and enforced. 

4, The summary remedy given by statute, against defaulting tax collectors 
and their sureties, for the coliector’s defalcations, is merely cumulative, and 
does not exclude the ordinary remedies for the recovery of money not paid 
over, whenever suit therefor is maintainable, either at law or in equity. 

5. Judgment,” meaning of, as used in section 44 of revenue law.—-The word 
**judgment,” as used in section 44 of the revenue law of 1868, with reference 
to the tax collector’s bond operating as a lien, for any ‘‘judgment which may 
be rendered against him in an official capacity,” &c., includes any judgment 
rendered against him as an individual for an official delinquency, whether it 
be a judgment in a court of law or the decree of a court of equity. 

6. Defendant, when can not complain that sworn answer is waived, &c.—Where the 
case is such that the answer of one defendant is not evidence against his co- 
defendants, it is not ground of objection to the bill, that it requires sworn 
answers of some of the defendants, and, under our rules of practice, waives 
answer on oath as to others. 


AppeaL from Chancery Court of Dallas. 
Heard before Hon. CHARLES TURNER. 
The opinion states the case. 


J. C. Compron, and Brooks, Harratson & Roy, for appel- 
lant.—It is not important that the statute says that the lien 
on the property of the tax collector shall be “for the amount 
of any judgment which may be rendered against him in his 
official capacity ;” for, the judgment is only the mode of as- 
certaining the amount of the default—nothing more; the 
lien existed before the recovery of the judgment. The 
statute provides that the bond shall operate as a lien from its 
execution. No lien for the security of a debt is ever en- 
forced without ascertaining the amount of the debt by the 
judgment of a court; it would be impossible to know the 
amount of the default or debt until it was ascertained by 
judgment, and the judgment could be obtained either in a 
court of law or of equity. The statute provides that the 
bond of the tax collector shall operate as a lien upon his 
property from the date of its execution, and on the property 
of his securities from the date of his default. It is argued 
in behalf of the securities that the default dates from the re- 
covery of the judgment, and that, therefore, the lien on the 
property of the securities also dates from the recovery of 
the judgment ; but, it is too clear for argument that the de- 
fault must exist before the recovery of the judgment, else no 
judgment could be recovered. Ina court of law the judg- 
ment could not be evidence of the specific time when the de- 
fault was committed, but would be simply evidence of the 
fact that a default had been committed, and of the amount 
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thereof, and in order to enforce a lien upon the property of 
the securities against a purchaser, it would be necessary to 
resort to chancery to ascertain the date of the default. 

The statute certainly intended to create a lien which did 
not exist before. If so, what is the nature of this lien and 
when does it begin? If the legislature designed to provide 
that the judgment should be a lien, they did tke thing which 
was entirely unnecessary, for, by the general law, a judgment 
is a lien from its date. The statute does not provide for a 
lien founded on a judgment or growing out of the same, but 
expressly that the bond shall operate as a lien on the prop- 
erty of the tax collector from the date of its execution, and 
on the property of his securities from the date of his default. 
Each set of sureties must answer for their own defaults.— 
Williams v. Boring, 17 Ala. 524, and cases cited. 

The sureties on the bonds in operation at the time of each 
default are liable for that default. Successive securities are 
liable for money then held and not paid over at the time they 
became securities, and if money was converted at the time 
of their continuance on the bond, no matter when received, 
they are liable for it.— Townsend v. Everett, 4 Ala. 607-611 ; 
Moore v. Madison Co., 38 Ala. 671. 

The bill alleges facts of which the complaint cannot make 

roof without a discovery, therefore, as a bill for discovery it 
is good, although it is not a bill for that purpose alone, and 
contains other matters which give jurisdiction to a chancery 
court.—1 Story’s Eq. Juris., § 74, a, b, c,d; Story’s Eq. PL; 
Lucas v. Bank of Darien, 2 Stewart, 280; Horton v. Mosely, 
17 Ala. 794; Perrine v. Carlisle, 19 Ala. 686. 

The defendants objection to the bill of complaint for mul- 
tifariousness is groundless. They seem to overlook the fact 
that there was but one tax collector, and but one line of offi- 
cial duty, and that each and all of his securities are more or 
less liable for the manner in which he has discharged the 
duties of his office and are responsible for the money which 
he has collected and failed to pay over. He and some of his 
securities are on all the bonds. [If all his securities are liable 
for all his defaults, they certainly are proper, if not necessary 
parties. If a portion of his securities are liable for some of 
his defaults only, and others for all, then it is absolutely 
necessary to make them all parties to ascertain their re- 
spective liabilities. The purchasers of the property from the 
sureties are made parties to the suit, and as all of these, as 
alleged in the bill, purchased with notice of the defaults of 
the tax collector. 

The bill is, therefore, not multifarious; see authorities.— 
Kennedy v. Kennedy, 2 Ala, 572; Story’s Eq. Pl §§ 533, 534, 
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539; Boyd, Adm’r, v. Hunter, 44 Ala. 718; Donelson v. Posey 


et al., 13 Ala. 752; Halstead v. Shepard, 23 Ala. 569; Felder 
et al. v. Davis, 17 Ala. 418; Horton v. Sledge, 29 Ala. 478. 


Moraan, Larstey & NELson, contra.—It is a condition of 
the lien given by the revenue law upon which alone it can 
have any other than a mere potential legal existence, that 
judgment shall be rendered against the tax collector in his 
official capacity. No other mode of establishing the lien is 
provided, nor of fixing, as against the sureties, the time when 
it begins to operate. 

This period differs in the cases of the principal and his 
sureties. A judicialcondemnation is thus provided for, which 
must precede any assertion of the lien by judicial procedure. 

The lien created by this statute is not a preference lien, like 
a lien for taxes, as described in Glidney v. Devoors, 8 Geo. 
Rep. 879, nor has it any such priority as is given under the 
statutes of the United States, as described in Conrad v. The 
Atlantic Insurance Co. of N. Y., 1 Peters, 386. It is the sim- 
plest form of lien created by statute without any definition, 
except such as belongs to the word “lien,” and without any 
capacity of being enforced, except by some procedure based 
upon a judgment; and until it is so established it is a mere | 
potential right of satisfaction out of the property of the par- 
ties bound on a tax collector’s bond. ; 

The lien declared by the act of 1868 is a means simply of 
collecting from the tax collector and his sureties the taxes he 
had collected from the people, and our legislature wisely, and 
in conformity to constitutional requirements, provided that 
a judgment against the tax collector in his official capacity 
should precede any attempt by the State to enforce the 
lien.—Blackwell on Tax Titles, pp. 38 to 42, and pp. 217 to 
221; Fretwell v. McLemore, 52 Ala. 

The bill in this case is designed to ascertain the default of 
the tax collector ; to distribute the burthen of it upon his 
sureties, and also between the sureties on several sets of 
bonds, to fasten the lien on the property of the tax collector 
and his sureties; to set aside alleged fraudulent conveyances 
of property made by some of the sureties. 

If the case made by the bill was one unquestionably within 
the jurisdiction of a court of equity, the melange presented 
in this sweeping effort to unite distinct and repugnant rights 
in one litigation would be fatal to it. 

But the whole case depends upon the supposed power of a 
court of chancery to render a judgment upon a tax collector’s 
bond in a suit against him “in his official capacity” for an 
alleged default, and then as a consequence of such judgment, 
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to proceed to its collection by decrees of condemnation 
against property held by him or his sureties at the time the 
bill was filed and before that time. 

The power of a court of equity, whatever it may be, to en- 
force a statutory or other lien, must depend, under this 
statute, upon its power first to render judgment against a tax 
collector sued in his official character. It is a petitio principit 
to say that because a lien may follow the judgment, which it 
can enforce, that the chancery court may render the judg- 
ment in order to create this jurisdiction, or to provide a 
foundation on which the lien may be based. 

This is, to all intents and purposes, a mere suit on the 
bond for damages for its breach. In this phase of the case 
the bill contains no more and no less than is necessary in an 
action at law upon the bond. As to the lien claimed in the 
bill, it is alleged to be a mere statutory lien. It contains no © 
element or incident that gives to it ‘any peculiar claim upon 
the power of a court of chancery. Itis not of that class of 
liens, or more properly charges, which give to chancery an 
original ground of jurisdiction.—Peck v. Jenness, T How. (U. 
S.) p. 620; Gilman v. Brown, 1 “Mason, p. 221; Brace v. 
Dutchess of Marlborough, 2 P. Williams, 491. 


MANNING, J.—The bill in this cause was filed on behalf 
of the county of Dallas, complainant, against J. C. 8. Tim- 
berlake, late tax collector of that county from September 6th, 
1870, to June 2d, 1871, and against his sureties in the origi- 
nal and several subsequent official bonds, the latter given 
upon the requirement of the probate judge, on report being 
made by the grand jury of the insufficiency of the security, 
except the last bond, dated March 18th, 1871, which defend- 
ant, Virgil G. Weaver (it is alleged) insists was required to 
be given on a petition by him asking to be released from his 
liability by a preceding bond of February, 1871. 

The bill alleges that during each of the periods between 
the dates of his several bonds, Timberlake collected large 
amounts of money which he did not pay over; that he made 
fraudulent and false additions of the assessed values of the 
property in the county, by which its total value was made to 
appear abount $4,000,000 less than its true value; that he 
collected large amounts of money from persons who had 
failed to pay taxes they owed for former years, or had not 
been assessed therefor, of which he had made no report, and 
plaintiff could not obtain information ; that he refused to ex- 
hibit the stub-books in his possession, showing to whom he 
had issued receipts for taxes and for what sums; and that 
by such means, complainant was prevented from getting evi- 
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dence of the amounts he owed the county, which are alleged 
to be large. 

It is also charged that he and his sureties, in order to 
avoid payment of the moneys thus collected, have fraudu- 
lently sold and transferred their property, much of which 
was unknown to complainant, and have become insolvent, so 
that money cannot be made of them by actions and execu- 
tions at law; and that numerous tracts and parcels of valua- 
ble real estate, which are particularly described in the bill, 
and on which, it is claimed, the tax collector’s official bonds 
created liens in favor of complainant for the taxes collected 
for its use and not paid over, were sold and conveyed or 
transferred by certain of the sureties on the bonds, after the 
defaults of the tax collector had occurred, to persons who 
were informed of such defaults or had notice thereof—and 
some of said real estate, to persons who took the same, with- 
out consideration and collusively, with the knowledge that it 
was fraudulently conveyed to hinder, delay and defraud cred- 
itors, and especially complainant. The several purchasers, 
and alienees of the various portions particularly set forth, of 
this real estate, are also made parties defendant to the suit. 
The bill is filed for an account of the taxes collected ; for dis- 
covery of the amount thereof by the production of the 
stub-books; for a discovery of the property of the principal, 
Timberlake, and of his sureties, Gunnels, Ross and Seivers, 
of property subject to the lien of the bond, which they (it is 
alleged) have sold to persons unknown; for an ascertainment 
of the times when the defaults of the tax collector severally 
occurred ; for the setting aside of the conveyances alleged to 
be fraudulent, and for an enforcement of the lien by a sale 
of the property subject to it, to pay the amount due to com- 
plainant. 

Demurrers were filed alleging want of equity in the bill, 
that the action should have been at law, misjoinder of par- 
ties, multifariousness, &c.; and the bill was thereupon dis- 
missed by the chancellor. 

Section 180 of the Revised Code, referring to official bonds 
given upon requisition, after report by a grand jury or other 
officer authorized to make it, of the insufficiency of the bonds 
nego executed, enacts, that “every such additional 

ond is of like force and obligation on the principal and 
sureties thereon, from the time of its approval, and subject 
to the same remedies . . as the orignal bond.” Section 181 
declares that “in no case provided for under any of the pre- 
ceding sections of this article, are any of the official bonds 
previously executed, discharged,” &c. And by section 44 of 
she revenue act of December 31st, 1868, it is enacted “that 
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the bond of the tax collector shall operate from its execu- 
tion, as a lien in favor of the State and county, on the prop- 
erty of such tax collector, for the amount of any judgment 
which may be rendered against him in his official capacity, 
for the State or county taxes, and on the property of his se- 
curities from the date of his default.” 

It is, hence, apparent that the case set forth by the bill in 
this cause, is one of great complication. Many persons are 
concerned in it, having various degrees of interest, and en- 
titled to be parties to the litigation by which their rights and 
obligations are to be determined. The tax collector himself 
is alleged to have disposed of his property fraudulently to 
persons unknown to complainant, and to be insolvent, or that 
money cannot be made of him by execution. Some of his 
sureties, against whom similar charges are made, are respon- 
sible for his defaults during all the time he was in office; but 
in respect to defaults occurring after the execution of one or 
more of the additional bonds, they are responsible only 
jointly with the sureties upon these later bonds, and are, 
therefore, interested in showing that the defaults (if any) 
were committed after these bonds were made ; while, on the 
contrary, the sureties on each of the subsequent bonds are 
concerned to show that the defaults occurred before the exe- 
cution of the bonds which they respectively signed. 

So, also, the defendants who were purchasers of lands from 
LeRoy Weayer and Virgil Weaver, two of the sureties, after 
the bonds they signed were made, are entitled to an oppor- 
tunity to show, if they can, that no defaults were committed 
before their purchases were completed. For, under section 
44, above quoted, from the revenue act of 1868, the liens on 
the property of the sureties attach at the times of the de- 
faults; the ascertainment of which times is, therefore, a mat- 
ter of much importance to all of the sureties, and the pur- 
chasers from them, and the inquiry in respect thereto, an es- 
sential part of the cause. We cannot yield to the argument 
that these liens do not exist and cannot have an origin an- 
terior to the rendition of a judgment against the tax col- 
lector. The reasons urged in support of this, might be per- 
suasive to the legislature, for a change of the law, but can- 
not avail to make a court ignore the obvious meaning of its 
written words. Plainly, therefore, it is only in a court of 
equity that these various parties can be brought together, 
and their evidence and arguments against each other, be 
heard and considered by a tribunal competent to determine 
their respective rights. 

Apart, however, from this ‘ground of equity jurisdiction, 
others are disclosed by the bill. The chief defendant, Tim- 
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berlake, was tax collector of Dallas county. He stood 
toward it in the relation of an agent for the transaction of 
important business through a considerable period of time, 
and involving in detail, many small sums of money collected 
from hundreds, perhaps thousands, of different persons. 
And although by the assessments made by another officer, 
and the perspicuous statement of the results of his labors and 
those of other officials in assessment books, the law endeav- 
ors to provide for as full, and clear and precise an account 
as it can thus procure to be made, of the tax collector’s re- 
ceipts, yet, there is still opportunity for mistake, or fraudu- 
lent peculation. Especially is this so in regard to things 
which come within the scope of his duties, and are not set 
down in the book of assessments. Among these, section 50 
of the revenue act requires “the collector, while engaged in 
the collection of taxes, to assess the taxes of persons who 
have escaped the tax assessor, entering up all such assess- 
ments in the back part of the books of assessment for each 
year,” which taxes, also, it is his duty to collect. To every 
tax payer he must give a receipt for the sum paid to him. 
Much money might be received by the tax collector from 
persons against whom no assessments had previously been 
made, and of which he might make no report; and it is al- 
leged in the bill that Timberlake had collected a large amount 
of such taxes, for which he has not accounted, and the evi- 
dence of which, contained in books of stubs pertaining to 
the receipts he issued to the tax payers, he withholds from 
complainant, though requested by it to produce them. 

It is alleged, also, that fraudulent additions have been 
made by him, or confederates with whom he colluded, of the 
values of the property taxed, in the assessment books, 
whereby he intended to cheat complainant out of large sums 
due to it, which he refuses to pay over, or afford a true ac- 
count of, although often requested; and.that complainant 
cannot ascertain what sums are due from him to it without 
a discovery, and especially without the production of those 
stub books. 

“Courts of equity,” says Justice Story, “will entertain ju- 
risdiction in matters of account, not only when there are 
mutual accounts, but also when the accounts to be examined 
are on one side only, and a discovery is wanted in aid of the 
account, and is obtained. But in such a case, if no discov- 
ery is asked, or required by the frame of the bill, the juris- 
diction will not be maintainable. And a fortiori, where there 


are no mutual demands, but a single matter on one side, and 


no discovery is required, a court of equity will not entertain 
jurisdiction of the suit, although there may be payments on 
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the other side, which may be set off; for, in such a case, 
there'is not only a complete remedy at law, but there is noth- 
ing requiring the peculiar aid of equity to ascertain or adjust 
the claim.”—1 Eq. Juris. § 458. It was in accordance with 
these views, that this court held that the suit of Dickinson v. 
Garthwaite, 34 Ala. 638, to which we are referred by counsel 
of appellees, was rightly dismissed by the chancellor. 

But the case before us is one of agency as well as of ac- 
count; and agents should unreservedly disclose their trans-+ 
actions as such, to the principals for whom they were acting. 
Mr. Srory says (§ 462) “it rarely happens that the principal 
is able, in cases of controversy, to establish his rights, or to 
ascertain the true state of the accounts without resorting to 
a discovery from uhe agent. . . . . The rules of law, 
in all such agencies, require that the agent should keep reg- 
ular accounts of all his transactions with suitable vouchers. 
And it is obvious that if he can suppress all means of access 
to his books of account and vouchers, the principal would be 
utterly without redress except by the searching power of a 
bill of discovery, and the close inspection of all books under 
the authority and guidance of a master in chancery. 
In cases of fraud, also, it is almost impracticable to thread 
all the intricacies of its combinations, except by searchin 
the conscience of the party, and examining his books an 
vouchers ; neither of which can be done by the courts of 
common law.—See, also, McKenzie v. Johnston, 4 Madd. 
373; Halstead v. Rabb, 8 Port. 63; Kirkman v. Vanler, 7 
Ala. 217. 

Ample reason is shown in the allegations of this bill, for 
a resort to equity. 

In a case like the present, it does not follow that the bill 
is not maintainable because it dispenses, under our rules of 
practice, with the oaths of Timberlake, the collector, and of 
LeRoy G. Weaver and his wife, Jane Weaver, to their an- 
swers. It is founded on other grounds of jurisdiction than 
discovery merely. And, although complainant may not be 
willing to take the chief defendant’s answer under oath as 
true, the production which complainant claims of the books 
in the collector’s possession, or under his control, may be im- 
portant to the elucidation of the subject in controversy, and 
to the exposure of the frauds with which he is cuarged. 

The providing by statute of a summary proceeding for the 
ascertainment or recovery of money due to the State or 
county for taxes collected by its official agent, does not pre- 
vent the bringing of a regular suit at law or in equity against 
him, when this would be more proper and efficient. The 
summary remedy is only cumulative. And all legislation de- 

















































SUPREME COURT [Dec. Term, 


[County of Dallas v. Timberlake et al.] 


signed and tending to protect the interests of the State and 
to secure the fidelity and responsibility of those entrusted 
with the collection and safe keeping of the public revenue, 
should be construed—unless a contrary intention plainly ap- 
pear—not as abolishing or impairing other legal methods of 
effecting the same purposes, but as supplemental thereto, 
and so as to make it effectual as such. 

This rule—if there were any doubt of the plain meaning 
of the section—would require us to hold, also, that the 
words, “any judgment which may be rendered against him 
in his official capacity,” in section 44 of the revenue act, be- 
fore quoted, (which makes the tax collectors’s bond operate 
as a lien from its execution on his property, and “from the 
date of his default,” on the property of his sureties), are not 
to be understood in a technical or restricted sense as the 
judgment in an action at law, only, but as “any judgment” 
of any court to which the State or county might properly re- 
sort for its coercive aid. The expression, “in his official ca- 
pacity,” has no influence one way or the other, in this in- 
terpretation. Wherever the judgment may be rendered, 
whether in a court of law or equity, it is rendered against 
him as an individual, for a delinquency when in an “official 
capacity.” 

or can we agree with counsel for the appellees in holdin 

that the lien which the bond “operates,” is like that of a 
judgment or execution of a court of law, a creature of legis- 
lation merely, and not within the cognizance of a court of 
equity. The only reason why a court of equity cannot enforce 
the latter lien is, that it pertains as a mere incident to the 
judgment or execution and is inseparable therefrom. Buta 
tax collector’s bond being a contract, by which the law has 
a declared liens shall be created, its liens are liens 

y contract, on the part of the persons who execute the 
bond, as much as that of a mortgage would be. Such lien is 
intended, also, to be a security quite as effectual for the ben- 
efit of the State and county, from the time the lien operates, 
as a mortgage would be to a mortgagee, with this difference, 
that it would not, as a mortgage might, give a right of action 
at law, but can be carried into effect, as a spectic lien, in a 
court of equity only; and the amount of the tax collector’s 
defalcation being indeterminate, must be ascertained by the 
judgment of some court having jurisdiction to ascertain it, 
before the lien can be made available; because, until such 
judgment is rendered, the amount for which the bond shall 
operate as a security, cannot be known.. This idea it, doubt- 
less, was, and not any unexpressed purpose of impairing the 
availability of the security, that led to the expression in the 
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statute, that the bond should operate as a lien “for the 
amount of any judgment which may be rendered against him 
in his official capacity.” In any instance, indeed, of a resort 
to a court for the enforcement of a lien by the sale of prop- 
erty, the amount for which the lien is to be enforced, must 
be determined by the judgment of the court; this is only, 
from the beginning, more obviously necessary in cases like 
the present, in which the instrument creating the security 
affords no intimation of the sum for which the makers of it 
will be really liable, and that sum is the uncertain amount 
of defalcations that ought not to, and may not, happen at 
all. We do not find the bill to be multifarious. There is 
one purpose only running —— the whole suit—that is, to 
obtain payment of the amount due to the county complain- 
ing from its late tax collector, out of him and the persons 
who agreed to be his sureties, and out of the property on 
which they gave a lien as security for such payment, securi- 
ties required as a condition upon which only the tax collector 
was permitted to discharge the duties of his office. Every 
individual made a party defendant is alleged to be either one 
of the persons so hable personally, or a purchaser or claim- 
ant of property subject to liens which some of them created 
for the protection of complainant from loss for the defaults 
of the principal defendant, and is, therefore, interested in 
the cause, and entitled to take part in the controversy. 
Where the direct, proper and single object of a bill in equity 
is to obtain payment of money due to the com ervey 
persons and property that were thus made liable to pay it, 
but such object cannot be attained without overturning or 
impairing titles claimed by others in such property, a bill 
which makes all of them parties to the suit, is not thereby 
made obnoxious to the charge of multifariousness, however 
numerous such defendants may be.—See P. & M. Bank v. 
Walker, 7 Ala. 927; Chapman v. Chunn, 5 id. 397; Kennedy v. 
Kennedy, 2 Ala. 573. 

The objection taken by LeRoy G. Weaver and Jane 
Weaver against the waiver by complaint, of a verification of 
their answers by oath, while others of the defendants are re- 
quired to answer under oath, is not well founded. The an- 
swer of one defendant is not evidence against his co-defend- 
ant except in certain cases of peculiar relationship between 
them, which does not exist in this cause. 

The decisions above made seem to embrace all the ques- 
tions properly presented by the demurrers in this cause; 
and the result is, that the decree of the chancellor is reversed 
and the cause remanded. 
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Guild, Register, &c. v. Thomas. 
Action on Injunction Bond. 


1. Injunction bond ; what good defense to action on.—It is a good defense to 
an action on an injunction bond, that the defendant signed as surety only, en- 
trusting it to the principal obligor for delivery, but with authority to deliver 
it only on condition that other persons joined as sureties in its execution, and 
that the principal delivered it without authority, such other persons not having 
joined in the execution of the bond. 

2. Same; duty of officer in approving bond.—No officer charged with the 
duty of taking and approving official bonds, or bonds required in judicial pro- 
ceedings, should approve or accept such bond, unless it is signed in his pres- 
ence, and delivered by all the obligors or some one having authority in writing, 
properly attested, to bind them. 


APPEAL from Circuit Court of Tuskaloosa. 
Tried before. Hon. W. B. Woop. 
The opinion states the case. 


Harerove & Lewis, for appellant.—The only question 
raised in Bibb v. Reid, 3 Ala. 88, was whether or not a bond 
could be delivered as an escrow to a joint obligor, the coun- 
sel for the appellant invoking the old common law doctrine 
that an escrow, to be good, must be delivered to a stranger ; 
but the court took the more modern view that it could be 
delivered to a co-obligor as an escrow. Except some points 
of testimony, this was the only question raised by counsel 
and discussed by the court. We do not deny this doctrine, 
and it is not denied in the celebrated case of Dair v. The 
United States, 16 Wallace, p. 1. However broad may be the 
operation given to this doctrine, where the obligee is a pri- 
vate individual, acting for himself, and dealing directly with 
all the obligors on his bond, the supreme court of the United 
States, in the case of Dair, 16 Wallace, and the supreme 
court of Alabama, in the case of May v. Robertson, 13 Ala. 
p. 86, favor the policy of putting rigid restrictions upon it in 
cases where public officers, acting for others, are made obligees 
of bonds. These restrictions are based on a sound public 
policy, reason, principle and authority. It is made the duty 
of registers in chancery to receive and approve injunction 
bonds, and this duty is performed when a bond, regular on 
its face, signed by the principal with sufficient security, is pre- 
sented to him in compliance with the fiat of the judge. He 
is charged with knowing that the security is sufficient and the 
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signature genuine, but it is not to be expected that he should 
leave his office and his business to go out into different parts 
of the city, county or State in order to inquire if the surety 
has had any private agreement with the principal, which the 
latter has concealed, that the bond was only executed on 
conditions. Nor could the party enjoined make such inqui- 
ries, for he is supposed to know nothing of the matter until 
the bond is received and approved, and the injunction served 
on him. ‘To allow this defense to be set up to bonds required 
to be received and approved by public officers, since parties 
are now allowed to testify in their behalf, would be to open 
wide the door for frauds and perjuries, and defeat, in man 
instances, not only the administration of justice, but the col- 
lection, safe keeping and disbursement of public revenues. 
The principle of estoppel en pais as relaxed by modern de- 
cisions, in order to meet the ends of justice, has been made 
to successfully apply to cases like the one at bar.—Dair v. 

ited States, 16 Wallace, p.1; State v. Pepper et al., 31 In- 
diana, p. 76; State v. Peck, 53 Maine, 284. 


SomMERVILLE & McEacaty, contra.—l. There is a diversity 
of opinion on the question here involved in the courts of this 
country, but the supreme court of Alabama has settled the 
identical question in the negative, in an able and well con- 
sidered decision, which has never since been questioned. 
Bibb, Judge, &c., v. Reid & Hoyt, 3 Ala. 88; 1 Brickell’s Dig. 
p. 308, $$ 30-32, and cases cited. 

2. There is an overwhelming weight of authority, in this 
country, in favor of the Alabama decisions, and they are all 
directly in point.— People v. Bostwick, 32 N. Y. 445; Sessions 
v: Jones, 6 How. (Miss.) 126; Drake on Attachments, § 336; 
Rawlings v. United States, 4 Cranch, 219 ; State Bank v. Evans, 
3 J.8. Green, N. J., 155; Ward v. Chum, 18 Grattan (Va.) 
801; King v. Smith, 2 Leigh (Va.) 157; Clements v. Cassity, 
‘ La. Ann. 380; 1 Parsons on Cont. p. 232; 32 Vt. 341; 11 

t. 447. 

3. The best considered case, holding a contrary doctrine, 
is that of Dair v. The United States, 16 Wall. (U. 8.) p. 1. 

But it is observable that the industry of the learned judge 
who delivered the opinion of the court in that case, seems to 
have exhausted itself in the citation of every one of the very 
few decisions corroborating his own views. His judgment, 
it is further noticeable, is sustained by the supreme courts of 
Maine, Indiana and Kentucky alone. It is opposed by the , 
respectable courts of Alabama, New York, Mississippi, New 
Jersey, Vermont, Virginia, Louisiana, the previous adjudica- 
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tions of the federal courts, and the uniform authority of the 
most learned and distinguished text-writers. 
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BRICKELL, C. J.—The demurrers to the pleas and to 
the replications, and the exceptions reserved to the rulings 
of the court, in giving or refusing instructions to the jury, 
present the same question. The suit is against the appellee 
as the surety of one McCann, on an injunction bond. The 
statutes require an injunction bond fo be made payable to 
and approved by the register of the court of chancery, di- 
rected to issue the writ. The condition of the bond in case 
of an injunction, not issued to stay proceedings after judg- 
ment at law, as was the writ issued on the bond in suit, is 
for the payment of all damages which any person may sus- 
tain by the suing out of the injunction, if 1t should be dis- 
solved.—R. C. §§ 3428-30. The defense presented by the 
pleas, and sustained by the ruling on the demurrers, and the 
instructions given the jury, is that the defendant signed the 
bond as surety only; entrusting it to the principal obligor for 
delivery, but with authority to deliver it only on condition 
that other persons joined as sureties in its execution. With- 
out authority he delivered it, such persons not having joined 
in its execution. 

The question is of great practical importance, and must 
be of frequent recurrence in the multiform transactions of 
business. The principle which governs it is applicable not 
only to bonds like that on which suit is founded, taken by 
public officers in the course of judicial proceedings, for the 
protection of suitors, or the indemnity of others who may 
sustain damage, but to official bonds for the security of the 
public, or to deeds, or bonds, or other contracts in writing 
for the payment of money, or the performance of a duty not 
subject to the law merchant. Delivery is as essential as 
signing, to the completion of any of these instruments. In 
common parlance, they are often said to be made when 
merely signed, but until delivery, actual or constructive, they 
oe _ perfect—create no rights, and impose no duty or lia- 

ility. 

In Firemen’s Insurance Company v. McMillan, 29 Ala. 160, . 
an escrow is defined to be “a conditional delivery of a deed © 
to a stranger, and not to the grantee himself, until certain 
conditions shall have been performed, and then it is to be 
delivered to the grantee.” To the obligee, or grantee, or 
promissee, there may not be a conditional delivery. Posses- 
sion of the instrument being transferred to him, by the con- 
sent of the obligor, or grantor, or promissor, the effect and 


validity of the instrument must be determined from its terms. 
VoL. Liv. 
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Parol evidence to change its character, or to vary or contra- 
dict its words, would infringe the well settled rule that parol 
evidence cannot be received to vary, alter, or contradict a 
written instrument. If conditions, resting in parol, annexed 
to its delivery, could be shown to‘render it a conditional in- 
stead of an absolute instrument, as its terms imported, it 
would be subject to the mischief, against which the inhibi- 
tion of parol evidence, in variation or contradiction of written 
evidence, was intended to guard. ° 

The instrument may, however, fall to the possession or 
custody of any other person than the grantee or obligee. A 
bond for the performance of official duty, as an administra- 
tor’s, or a constable’s bond, may be delivered as an escrow 
to a co-obligor, or to a stranger.— Bibb v. Reid, 3 Ala. 88; 
Robertson v. Coker, 11 Ala. 466; Firemen’s Ins. Co. v. McMil- 
lan, supra. The delivery which perfects the instrument, like 
the signing of it, must be by the party to be bound by it, or 
by some one having authority to bind him in the premises. 
When the delivery is by him who held it as an escrow, the 
extent of his authority is the fact on which the validity, the 
completeness of the instrument depends. The party who 
deals with him is aware that he is acting for another, on 
whom a liability is to be imposed, and must ascertain 
whether he has the authority he is exercising. All who deal 
with an agent, or with one representing another, must, at 
their peril, ascertain the extent of his authority. . 

This general principle is not denied by the appellant, but 
he insists the appellee, by entrusting the principal with the 
custody of the bond, to procure pr to sign as sureties, 
and then to deliver it, clothed him with the character of a 
general agent, inducing the obligee and others to deal with 
him, on the supposition that he had the authority to deliver 
it, the instrument not bearing on its face any evidence of in- 
completeness. The argument is not without its force, and 
is recognized by the authorities to which we have been re- 
ferred. It was pressed on this court in the cases we have 
cited, but was not approved. If we had grave doubts of the 
correctness of these decisions, we could not depart from 
them. Influenced by them, such a delivery of written in- 
struments may have been more or less frequent, and a de- 
parture from them might compel parties into contracts and 
obligations into which they oe not voluntarily entered. 
Whoever has accepted delivery from a co-obligor, has been 
forewarned by judicial decision, that he was bound at his 
peril to inquire if he had authority to make it. 

It can hardly be affirmed that it is a legal presumption, an 
obligor having custody of the instrument, has authority to 
(27) 

























































[Dec. Term, 


SUPREME COURT 


[Guild, Register, &c. v. Thomas. } 


deliver it, when the same presumption would not be drawn 
from its custody by a stranger. Why it should be drawn in 
the one case, and not in the other, it seems to us difficult to 
assert on any sound reasoning. It may be that the obligee 
or others would be less reluctant to receive it without inquiry 
from a co-obligor, than from a stranger; yet, each must have 
the same authority, if the instrument becomes valid with the 
consent of all who are to be bound. If it is said the co- 
obligor has, by the condition of the delivery, the opportunity 
of using the instrument for the purpose for which it is in- 
tended, the answer is, he can so use it only by the acceptance 
of the obligee. The obligee trusts, therefore, to his repre- 
sentations, either in word or act, as to the extent of his au- 
thority, and is in the same condition of all who deal with an 
agent exceeding his powers. 

It has been urged that a degree of diligence and caution, 
in receiving and approving bonds by officers, whose duty it 
is to take and approve them, for the security of individuals, and 
of the public, which has never been observed, will be exacted 
if it is declared that a surety can show a conditional delivery 
to a co-obligor in avoidance of his liability. The diligence 
and caution was demanded by the former decisions of this 
court. If officers have not observed it they must bear the 
consequences of their neglect of daty. If that negligence in- 
volves loss to individuals, for which they are not able to re- 
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. spond, the loss ought not to be thrown on those who have 


not consented to bear it. No officer charged with the duty 
of taking and approving a bond necessary in the course of 
judicial proceedings, or an official bond, exercises due dili- 
gence, unless the bond is signed in his presence, and deliv- 
ered to him by all the obligors, or by some one having au- 
thority in writing, properly attested, to bind them. The 
principle that where a fraud has been perpetrated, from 
which one of two innocent parties must suffer, he who has 
put it into the power of a third person to commit the fraud 
must bear the loss, is admitted. If it has any just applica- 
tion in this case, as in all cases to which it 1s applied, the 
party invoking it must be without fault himself. The appel- 
lant was in fault, in not inquiring into and ascertaining 
whether the principal was authorized to make an uncondi- 
tional delivery of the bond. He trusted to the representa- 
tions of the principal, and this misplaced trust is the imme- 
diate cause of the loss he must bear, if the principal cannot 
respond to his liability. 

The authorities on the question are in conflict. They have 
been carefully collected by the counsel, and have been ex- 
— and considered. We are content to abide the former 
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decisions of this court, to which the circuit court in its 
rulings correspond, and the judgment must be affirmed. 





Hirschfelder v. Mitchell. 
Action on Acceptance of Order for Payment of Money. 


1. Error without injury.—Where a question is objected to and motion is made 
to exclude the answer, and the court excludes the question only, the party ob- 
jecting has n® cause of complaint. 

2. Ownership of cause of action; when can not be put in issue.—The plaintiff’s 
ownership, as averred in the complaint, of a cause of action founded on a con- 
tract for the payment of money, can not be denied, unless put in issue by 
appropriate plea, verified by oath. The plea of the general issue alone will 
not raise such issue. 

3, Beneficial owner.—A party named as promisee in a contract for payment 
of money, and having the instrument in his possession, may maintain an action 
and recover thereon in his own name, although another has a half interest in 
the contract. The promisee, having possession and the legal title, may receive 
payment and give an acquittance to the debtor, and is therefore the beneficiay 
owner within the meaning of § 2523 of the Revised Code. 

4, Refusal to give charges ; when not considered.—The refusal to give charges 
requested, presents no question for revision on appeal, unless it affirmatively 
appears that they were asked in writing. 

5. Charges given; when presumed correct.—Where it is sought to revise 
charges given by the court of its own motion, all the evidence relating to the 
question raised by the exception must appear in the bill of exceptions ; and 
an affirmative charge, correct as a legal proposition under any state of facts 
which could have existed in the case, will be presumed to have been author- 
ized by the evidence, unless the contrary affirmatively appears. 

6. Same.—'The bill of exceptions in this case not setting forth all the evi- 
dence, it was held that error was not shown in the charges given mero motu by 
the court below. (Mannine, J., dissenting, held that the charge should be con- 
strued in connection with the copious and uncontradicted evidence set forth in the bill 
of exceptions, and thus construed was erroneous, in denying effect to the condition on 
which appellant's acceptance of the order sued on was based, and if there was evi- 
dence obviating this conclusion, it devolved on the judge or counsel for appellee to 
see that it was set forth in the bill of exceptions.) ; 


Appa from Circuit Court of Conecuh. 

Tried before Hon. P. O. Harper. 

The appellee, Mitchell, brought this action against the 
appellant, Hirschfelder, upon an order, as follows: “Mr. Y. 
S. Hirschfelder, you will please pay Mr. Thomas Mitchell 
one hundred and seventy-seven 40-100 dollars, and charge to 
account of W. M. Bradley”; upon which Hirschfelder en- 
dorsed: “I obligate myself to pay the within order when 
the timber of W. M. Bradley is delivered at the ‘ferry pass,’ 
gene to contract. Y.S. Hirschfelder.” The complaint 
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averred that Bradley delivered the timber according to the 
contract, &e. 

The case was tried on the “plea of the general issue, in short 
by consent, resulting in verdict and judgment for the plaintiff, 
and Hirschfelder having reserved a bill of exceptions appealed. 

The plaintiff testified, in substance, that he had been em- 
ployed by Bradley to haul timber “from the place where it 
was got to the Sepulga river,” which he was getting out 
under contract with Hirschfelder, and the former gave him 
the order in payment for his services. When Hirschfelder 
made the endorsement on the order, he promised to pay it 
in the course of a week, and then offered plaintiff $500, but 
he.could not make change. “Defendant asked plaintiff to 
whom the order sued on belonged, and he answered that it 
belonged to himself and his father. Plaintiff, by his attor- 
ney, objected to the questions and moved to exclude the 
answer. The court sustained the objection to the question, 
and excluded it, and defendant excepted to the decision of - 
the court excluding the question of the plaintiff.” 

The defendant was then introduced as a witness in his 
own behalf, and testified that he had made three contracts: 
with Bradley, and never employed plaintiff to haul any tim- 
ber, but the timber hauled by plaintiff was part of that got 
out by Bradley under the contract. These contracts were in 
writing, and their execution having been first duly proved, 
they were put in evidence. The first of these contracts was 
dated May 8th, 1872, and was for 70 sticks of timber to be 
delivered at “Ferry pass,” by the 15th day of November of 
that year. 

The next contract was dated on the 4th day of July, 1872, 
and was for the delivery of 100 sticks of Melba by the first 
day of January, 1873, and on the 9th day of October, 1872, 
Bradley agreed to deliver 149 sticks at the “head of the bay.” 
Each of these contracts provided that Hirschfelder should 
make certain advances of money for getting out and hauling 
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' the timber ; that the timber should be measured at “Ferry 


pass;” that the timber was to be paid for at certain rates, 
and the balance due was to be paid when specifications were 
presented to Hirschfelder at Brooklyn, the place of his resi- 
dence. These were the only contracts Bradley had with 
Hirschfelder. 

The defendant testified that Bradley failed to comply with 
his contracts, and that the proceeds of the timber sold still 
left Bradley largely in his debt for advances made under the 
contracts; that 65 sticks of the timber were left in the woods, 
where it was in danger of being burned, and not having been 
delivered by Bradley, Hirschfelder paid one Cooper to haul 
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them to the river; that Bradley died in the spring of 1873. 
When Hirschfelder made the endorsement on the order, there 
were 20 sticks of timber on the bank of the river, where 
plaintiff had hauled it under the contract with Bradley, and 
Cooper rafted it to the “Ferry pass.” 

Cooper testified that he ad formerly been employed by 
Bradley to haul timber to the river and raft it to “Ferry 
pass,” and after delivering about 200 sticks, Bradley “went 
frolicking,” and Cooper told Hirschfelder that a good deal 
of the timber was not hauled out of the woods, and witness 
would have nothing more to do with it unless defendant 
would pay him for the hauling and rafting. remaining to be 
done, which Hirschfelder agreed to do, whereupon he and 
one Hart hauled the balance in the woods, which was about 
65 sticks, and then rafted it to “Ferry pass.” 

The foregoing is an accurate synopsis of all the evidence 
set forth in the bill of exceptions, which does not state that 
it contains all the evidence. . 

The court charged the jury, among other things, as fol- 
lows: “They should first inquire what timber is referred to 
which is mentioned ir the endorsement on the back of the 
order. If they should believe from the evidence that it refers 
to the timber which the plaintiff had delivered at the creek, 
then the defendant became bound to pay when the timber 
was delivered at Ferry pass; if the jury should believe that 
it referred to the timber in the woods, then when this timber 
was delivered at Ferry pass the defendant’s obligation ma- 
tured; if they should believe it referred to the entire amount 
of timber which Bradley had agreed to deliver under the 
contracts in evidence, then defendant’s obligation was per- 
fected when the entire amount was delivered. The court 
further charged the jury, if they believed that under the 
contracts defendant was to advance money to Bradley to have 
the timber hauled, and it was delivered at defendant’s expense, 
then it was immaterial whether the timber was delivered by 
Bradley or some person employed by defendant.” The de- 
fendant excepted to each of these charges. 

The court further charged the jury, at the request of the 
plaintiff, that they might look to the admissions of Hirsch- 
felder and all the other evidence, to determine whether or 
not the timber was delivered according to contract, and 
defendant excepted. The bill of exceptions then recites, the 
defendant asked the court to give the following charges, and 
then sets out the charges requested, which the court refused 
to give, and defendant excepted. 

The charges given by the court of its own motion, and at 
the instance of the plaintiff, the refusal to charge as requested 
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by the defendant, and the exclusion of the “question” as to 
the ownership of the order, are each assigned as error. 
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S. J. Cummine and T. H. Warts, for appellant.—l. This 
case did not come within the influence of the 29th rule of 
practice. That rule applies only when an action is brought 
“by any transferee, assignee or endorsee.” This suit is 
brought by the payee in the order of Thomas Mitchell. 

The only plea filed was the general issue. Under that 
plea the defendant might show that the plaintiff could not 
maintain the suit. Such is the common law doctrine, and it 
is not modified by any provision in our Code.—10 Ala. 491; 
8 Ala. 491. 

2. As to the charges by the court. All of them are founded 
on the erroneous idea, that if the timber was delivered at 
Ferry pass, no matter by whom or at whose expense, then 
the plaintiff was entitled to recover. If there had been no 
other evidence before the jury but the order and the defend- 
ant’s endorsement thereon, then the charges of the court 
might possibly be sustained. But the jury had before it all 
three of the contracts, and.the further proof that the timber 
hauled by plaintiff was part of the timber specified and con- 
tracted for in the contracts, and that there were no other tim- 
bers contracted for between Bradley and plaintiff. The 
charges amounted to an entire ignoring by the court of the 
last part of the endorsement by the plaintiff, namely, “when 
the timber of W. M. Bradley is delivered at the Ferry pass 
according to contract.” 


J. W. Posty and N. Sratiworta, contra.—The question 
put by the defendant to plaintiff was properly ruled out, 
because there was no plea in as to the ownership of the order 
sued on.—Revised Code, § 2681; Broadhead v. Jones, 39 Ala. 
96, and 36 Ala. 703. 

The general charge of the court, which was excepted to by 
the defendant, is correct, because each and all of the clauses 
or phases of the charge clearly leaves it to the jury to deter- 
mine what timber was referred to by the endorsement of the 
defendant on the order sued on, and also to determine 
whether the timber referred to had been delivered at Ferry 
pass; and it is very clear that the endorsement does not 
require that the timber referred to (be it which of the lots it 
may), should be delivered by Bradley himself; besides, the 
defendant might be bound to the plaintiff under the evidence 
in this case, even if all the timber under Bradley’s contracts 
had not been delivered at Ferry pass, by his special and 
— promise to pay the plaintiff for his services in hauling 
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a part of the timber, the benefit of which he received and 
profited by. 

The endorsement and the order sued on in this case, was 
directly to and in favor of the plaintiff, and the defendant can 
not deny plaintiff’s ownership, and especially without a 
“3 plea denying his ownership.—38 Ala. 393; 39 Ala. 
p. 96. 


MANNING, J.—Mitchell, the plaintiff below, and promisee 
in the instrument sued, being under cross-examination as a 
witness, was asked by the defendant’s counsel, to whom the 
instrument sued on belonged, and answered that it belonged 
' to himself and his father. “His attorney objected to the 
question and moved to exclude the answer. The court sus- 
tained the objection to the: question and excluded it ; and the 
defendant excepted to the decision of the court excluding 
the question of the plaintiff,’ (should it not be, of the defend- 
ant?) The recital seems to be particular in setting forth 
that the question only was excluded and not the answer to it, 
in which case there would appear to be no cause for excep- 
tion on behalf of defendant. But if the exclusion had been 
of the answer, there would have been no error. Only the 
general issue was pleaded. And under the Revised Code, 
§ 2639, “where the defendant relies on a denial of the cause 
of action as set forth by the plaintiff, he may plead the general 
issue: and in all other cases, the defendant must briefly 
plead specially the matter of defense, and may by leave of 
the court plead more pleas than one.” This, we have held, 
limits the operation of the general issue within a narrower 
scope than that allowed to it in some cases according to the 
common law practice.—Petty v. Dill, 53 Ala. The only use 
defendant could have made of the testimony in question, 
was that it tended to show that plaintiff had parted with the 
right to one-half of the money due by the instrument sued 
on, and was not therefore entitled, under § 2523, to maintain 
the action. But, in order to enable defendant to make proof 
of such a defense, he should have briefly pleaded it specially. 
And although plaintiff does not sue in the character of 
assignee, endorsee or transferree, and so does not come 
within the letter of the 29th of the rules of pratice in the cir- 
cuit courts, (Revised Code, p. 822,) its intention and spirit 
require that such plea shall be verified by oath.—See Broad- 
head v. Jones, 39 Ala. 96. 

But if it had been specially pleaded, this defense would 
not have been good. This section 2524 has caused much 
perplexity in practice. But whenever a party has the legal 
title, if he is a party to whom payment can legally be made, 
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and wlio can legally discharge the debtor, the action may be 
brought in his name, although the money, when collected, is 
not for his use.—Yerby v. Sexton, 48 Ala. 311. Now, in 
this case, plaintiff is the promisee named in the instrument 
and the owner of one-half interest in it, and has it in his 
possession. He is entitled to receive payment, and can give 
an acquittance to the debtor, and may consequently main- 
tain the suit against him. 

It is not shown that the charges asked by defendant below 
and refused_ by the court, were in writing, as the statute 
requires. We do not, therefore, examine them to see whether 
they were correct or not, as expositions of the law of the 
case. 

Whether the charges given by the court of its own motion, 
were correct or not, depended upon the evidence; and it 
has been decided that when this is the case the judgment of 
the court below “will not be reversed on error unless all the 
evidence is made part of the record.”—1 Brick. Dig. 775, 
§ 29, and the numerous cases there referred to. The state- 
ment of the rule should, however, be qualified, so as to make 
it conclude—unless all the evidence, relating to the question 
raised by the exception, be made a part of the record. 

So, “an affirmative charge, correct as a legal proposition 
under any state of facts that could have existed in the case, 
will be presumed to have been authorized by the evidence, 
unless the contrary affirmatively appears.”—1 Brick. Dig. 337, 
§ 23, referring to Tempe v. State, 40 Ala. 350, and other cases. 

In the cause before us, the bill of exceptions does not show 
that all the evidence pertinent to the question presented, is 
therein reported. For aught appearing to the contrary, 
there va. been testimony given showing a change by 
consent, of the terms of the written contracts that were intro- 
duced, and wherewith every part of the main charge was in 
harmony, or by which it was authorized. 

In the absence of any recital by which it affirmativel 
appears that there was no other evidence than that set fort 
in regard to the contracts between Bradley and defendant 
. about the timber, a majority of the court decide that the 
rules established by the authorities above referred to, require 
us to affirm the judgment of the court below. 

In this application of these rules, I do not concur. It 
seems to me that the charge of the court should be construed 
in connection with the copious and uncontradicted evidence 
set forth in the bill of exceptions; and that thus construing 
it, the charge is erroneous in denying any effect to the con- 
dition by which defendant’s acceptance was qualified ; and 


that if there was any evidence that would obviate this con- 
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clusion, it devolved on the judge below, or the counsel for 
plaintiff, to see that it should appear by the bill of excep- 
tions. 


Judgment affirmed. 


Grigg, Adm’x, v. Gilmer. 
Amendment Nunc Pro Tune. 


1. Appearance, what is.—Although the manner of entering appearances is 
prescribed by formal rules, they are seldom observed, and in practice the en- 
try, on the margin of the dockets of the court, of the attorney’s name opposite 
the name of a party to the suit, is an appearance for such party. 

2. Same; effect of—The consequences resulting from such an appearance 
may be limited by the subsequent pleadings or steps taken in the cause; and 
if these refer to and are for the purpose of vacating an irregular service of 
process, or for taking advantage of defects, d&c., the appearance wil) not, on 
error or appeal, be deemed a general appearance, curing such defects. 

3. Same.—A plea, especially a plea in abatement, when final judgment can 
be thereon rendered, is of necessity an appearance. The withdrawal of the 
plea is not a withdrawal of the appearance, and defendant being still before 
the court, judgment nil dicit against him is proper, if he fails to plead fur- 
ther. 

4, Judgment by default; when improper.—Judgment by default, under our 
practice, is a judgment for want of an appearance, and can not be rendered 
when there is an appearance only, or where, after plea filed, it is withdrawn, 
the defendant making no further defense; in either case, judgment nil dicit 
must be entered. 


AppEAL from Circuit Court of Montgomery. 

Tried before Hon. Jas. Q. Smiru. 

The appellant, Ellen R. Grigg, as administratrix of F. T. 
Grigg, commenced suit in June, 1873, by attachment against 
the appellee, Gilmer, to recover damages of the latter for the 
wrongful killing of her intestate. The attachment was sued out 
on the ground that the defendant “has absconded,” and was 
levied on certain lands belonging to him, and at the Decem- 
ber term of that year an order of publication was made. On 
the 28th of December, 1873, the defendant pleaded in abate- 
ment the insufficiency of the affidavit for attachment, the 
plea being sworn to by W. R. C. Cocke, one of his attorneys. 
At the June term, 1874, the cause appears to have been con- 
tinued generally. At the December term, 1874, judgment 
was rendered as follows: “This day came the parties by 
their attorneys, and the defendant withdrawing his plea, and 
saying nothing in bar or preclusion of the plaintiff’s de- 
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mand,” and it appearing to the satisfaction of the court that 
defendant is a non-resident, &c., and publication has been 
made, as required by law, in the Alabama State Journal, &c., 
“It is, therefore, considered by the court that said plaintiff 
recover of said defendant her demand in the complaint men- 
tioned, but the same being uncertain, a writ of inquiry is 
awarded to ascertain the same,” and the jury having assessed 
the damages at $3,000, judgment was thereupon rendered 
for that sum and costs. 

At the June term, 1875, one Banks, a “purchaser of the 
property levied upon under the attachment, and also the 
mortgagee,’ entered a motion on the docket to amend the 
judgment nunc pro tunc, so as to make the same a judgment by 
default instead of a judgment nil dicit, &e. This motion was 
denied. At the next term the defendant made a similar mo- 
tion, and the court, in a minute entry, reciting that it ap- 
peared from the docket and other satisfactory evidence, that 
judgment by default should have been rendered, and that 
the judgment nil dicit was a clerical error, amended the 
judgment nunc pro tunc, so as to make it a judgment by de- 
iault. On the hearing of the motion the judge’s docket, with 
the entries thereon in his handwriting, was offered in evi- 
dence, together with the record of the cause. 

On the trial docket, opposite the name of the defendant, 
was an entry in the handwriting of the presiding judge as 
follows: “S. & C. specially.” The docket also contained the 
following entries in the handwriting of the presiding judge: 
“June term, 1874, continued generally—plea withdrawn. 
Publication proved—judgment by default with writ of en- 
_ quiry. Jury and verdict. Damages $3,000. December 18th, 

1874.” The decree amending the judgment nunc pro tunc is 
now assigned for error. 
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W. A. Gunter, for appellant.—1l. The court docket shows 
the entry of counsel for the defendant—the same docke 
shows the withdrawal of a plea by the defendant and a jury 
and verdict for the plaintiff. , 

There was, therefore, an appearance by the defendant, the 
overruling, or, what is the same, the withdrawal of his plea, 
and refusal, omission or default to plead further, and of con- 
sequence a judgment for such default, which could only have 
been entered up as was done in the original entry. And on 
the above statement of facts we defy any one to frame a 
judgment entry otherwise than by nil dicit.— Kidd and Stain- 
ton v. McMillan, 21 Ala. 325; Massey v. Walker, 8 Ala. 167. 

2. Whatever is held by the course of practice in a court 
to be a submission to its authority in the cause, whether co- 
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erced or voluntary, must be deemed an appearance, and 
when once made it can never be retracted.—Cooley v. Lawrence, 
12 How. Prac. Rep. 176; same case in 5 Duer, 605; 1 Tidd. 
Prac. 86. 

Neither the attorney making an irregular appearance nor 
the defendant can set it up.— Talladega Ins. Co. v. Landers, 
43 Ala. 127. 

An appearance in fact is the coming of the defendant in 
person, or by attorneys, for the purpose of defense; and, 
from the nature of things, must precede any defense. The 
language of a plea drawn according to the forms, and accord- 
ing to the form of the plea in this case, recites the appearance 
in the first instance ; and the “venit” is now dispensed with 
only because “the defendant’s making defense shows him to 
be in court, and makes him a party to, the plea.”—1 Chit. 
Plea. 427. 

The fact of a plea being filed in the cause, which the court 
docket as well as the record aflirms, shows, therefore, that 
there was an “appearance.” 

3. There is no such thing known to our laws as a “special 
appearance ;” it is not provided for by the Code, or rules of 
the court, and nothing is said of it in Chitty on Pleading. 

If the term is used in the sense of appearing, so as to 
save to the defendant the right to object by proper and time- 
ly pleading to matters in abatement, it is intelligible.—Mann 
v. Carley, 4 Cow. 148. 

All that a defendant has to do to avail himself of such de- 
fects, is to put in his plea in proper form and at the proper 
time.—Rev. Code, §§ 2662, 2664. 

But although the appearance, for the purpose of giving him 
the benefit of his objection, is held to be a waiver of the de- 
fect, if it be one, yet, it is nevertheless an appearance in the 
cause, and, if the plea is disposed of on demurrer adversely 
to the pleader, the judgment is respondeat ouster, and in de- 
fault of a further plea the judgment is, and can with truth 
only be, by nil dicit— Massey v. Walker, 8 Ala. 167; Jones & 
Co. v. Donnell, 9 Ala. 695. 

4, The withdrawal of a plea can be nothing more than the 
sustaining of a demurrer thereto, or the striking of it from 

the files as frivolous, and if the defendant desires to plead 
further, the judgment would have to be respondeat ouster.— 
Gibson v. Laughlin, Minor, 182. If there is a refusal to plead 
over, or if there is a default in pleading over, the judgment 
is final by nil dicit—Massey v. Walker, 8 Ala. 167; Kidd v. 
McMillan, 21 Ala. 825. 

Plaintiff, at common law, could not declare until after the ap- 
pearance of the defendant, and that, consequently, such athing 
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as a judgment by default (that is, without an appearance) is 
unknown to the common law. 

Judgments by default are the result of the modern system 
of serving a summons instead of taking the defendant with 
a capias. Default of appearance is the natural result of the . 
former, when no defense is intended to be made, while an 
appearance was the necessary result of the capias, and default 
could only be made in pleading, and, therefore, the judgment 
had to be by nil dicit. 
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W. R. C. Cocke & Davin Cropton, with whom was R. D. 
RvGELY, contra.—By the first general rule (Rev. Code, p. 813) 
the clerk is required to keep a book to be called the “Book 

of Appearances.” Any attorney, desiring to appear in any 
civil cause, shall make, or cause to be made, in said book, an 
entry of his name, stating the cause in which he appears, the 
party or person for whom he appears, and the date of the 
entry; and such entry shall be considered an appearance of 
record. 

An appearance made in accordance with this rule, when 
no plea to the merits has been filed, is the only appearance 
which brings the party into court without service, or, is a 
waiver of defects, or, authorizes a judgment nil dicit.—Na- 
bors v. Nabors, 2 Port. 162-167 ; see, also, 30 Ala. 352. 

Was, then, the filing of the plea in abatement such an ap- 
pearance? The filing of a plea in abatement, which is sub- 
sequently rejected by the court, is not such appearance.— 
Nabors v. Nabors, 2 Port. 162-168; Jordon v. Bell, 8 Port. 53; 
Halsey v. Hurd, 6 McLean, 14. 

The withdrawal of the plea in abatement, left the case in 
the same condition as if no plea in abatement had been filed ; 
or, at least, as stated by the counsel for the appellant, as if 
it had been stricken from the files as frivolous, or, had been 
rejected by the court for any good cause; and, thus, the 
present case is brought within the above decisions. 

Judgment of respondeat ouster is rendered only when there 
has been a judgment of the court upon the merits of a plea in 
abatement, as when a demurrer to it is sustained ; and if the 
parties go to trial upon an issue arising upon a plea in abate- 
ment, and the judgment is against the defendant, it is final, 
and the damages may be assessed.—Jones & Co. v. Donnell, 
9 Ala. 695-698. When the plea in abatement has been with- 
drawn, or stricken from the files, there has been no answer; 
the plea has never been submitted to the court for its judgment, on 
demurrer or otherwise, and there can be no judgment to an- 

swer over. 

It is contended, however, that if there is a refusal to plead 
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over, or a default in pleading over, the judgment is final by 
nil dicit. : 

In Randolph v. Barnett, 16 Peters, 138, a plea in abatement 
was filed—misnomer. The plaintiff, by leave of the court, 
amendéd his declaration remedying the defect, and at the next 
term a judgment by default was rendered. On writ of error, 
one of the grounds relied upon for reversal was, that a judg- 
ment by default could not be rendered after appearance en- 
tered. The opinion, after stating the proceedings, says, “this 
proceeding was a final disposition of that plea in abatement, 
and as the defendant appeared for the purpose of pleading in 
abatement, only, the decision of the court upon the plea, put 
him out of court, and for failing to appear again and plead 
to the action, judgment by defawt was properly rendered 
against him.” 

The only appearance made by attorneys for the defendant, 
was by, and for the purpose of filing the plea in abatement 
only. The entry of “S. & C., specially,” opposite the name 
on the trial docket, was in the handwriting of the judge, with- 
out any showing by whose authority or in what way it was 
put there. The reasonable presumption is, that it was put 
there to show that 8S. & C. appeared for some special pur- 
pose, and limited to that special purpose; and, for the con- 
venience of the judge in knowing readily, what attorneys to 
have called. Taking this entry in connection with the fact, 
that they had filed a plea in abatement, only, the presump- 
tion is that that special purpose was the filing of the plea in 
abatement. This plea having been withdrawn, the defend- 
ant was put out of court, so far as the plea, and appearance 
for that special purpose only had brought him into court. 
and he was then no longer in court by appearance ; in such 
case a judgment by default only could be rendered.—3 Pa. 
(State) 501; 6 Blackford, 557. 

It requires a general appearance to waive service or defects 
and bring the party into court for all the purposes of the 
suit.— Moore v. Phillips, 8 Port. 467. And where there is such 
general appearance, and a plea to the merits, the withdrawal 
of the plea does not withdraw the appearance. It is entirely 
different, however, where there is an appearance for a special 
purpose. It is not true that a defendant “once coming,” is 
always present, in contemplation of law. To have this effect, 
he must come in the manner prescribed by the rule, which 
binds him to an appearance of record. A “special appear- 
ance” is not provided for by the Code or any rule of court; 
yet, it is an every day practice, and is not violative of any 
provision of the Code or rule of practice. A “special ap- 
pearance” is necessary in many cases, to enable a party to 
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assert some particular right, and yet not be bound, as he 
would be by a general appearance. This is the case, when 
he wishes to move to quash service or process, or take ad- 
vantages of some defect or irregularity, which has never been 
held to be a legal appearance.—Lampley v. Beavers, 25 Ala. 
534; Moore v. Dickerson, 44 Ala. 485; Larrabee v. Larrabee, 
33 Maine, 100. In fact, when the defendant desires to avail 
himself of any such advantage, he must appear specially.— 
Campbell v. Swasey, 12 Ind. 70; Allen v. Lee, 6 Wis. 478. 

A plea in abatement to the jurisdiction is not an acknowl- 
edgment of the jurisdiction! the defect of want of jurisdiction 
is not waived.—Halsey v. Hurd, 6 McLean; Boon v. Rall, 
1 Heiskell, (Tenn.) 12; 5 Robinson’s Prac. p. 6; Gardner v. 
Parker, 12 Mass. 39; Lawrence v. Barrett, 16 Peters. 

The recital in the plea that the “defendant came,” is a 
mere legal sophism of which the form, only, is preserved— 
the substance has long ceased to have any weight. An attor- 
ney may come, for the defendant, and plead to the jurisdic- 
tion, and it will be a good plea in abatement.—Prim v. Da- 
vis, 2 Ala. 24. 


’ 


BRICKELL, C. J.—An appearance is a submission to the 
jurisdiction of the court, in obedience, or in answer to pro- 
cess. Though we have a rule of practice, prescribing par- 
ticularly, the mode in which the appearance shall be entered, 
and thereby made known to the court and to the opposing 
party and counsel, the rule is but seldom, if ever, observed. 
The entry on the margin of the dockets of the court of the 
name of an attorney, opposite to the name of a party to a 
suit, is accepted in practice as an appearance for such a par- 
‘ty. The consequence resulting from an appearance thus 
made, may be limited by the steps taken, or the pleadings 
interposed subsequently. If these refer to, and are for the 
purpose of vacating an ir.egular service of process, or for 
showing to the court there has been no service of process, 
or, for taking advantage of defects in the process, on error 
or appeal, such an appearance will not be deemed a general 
appearance, curing such irregularities or defects.—Lecatt v. 
Salle, 1 Port. 287; Nabors v. Nabors, 2 Port. 162; Wilson v. 
Outlaw, Minor, 196; Lampley v. Beavers, 25 Ala. 534. 

A judgment by default is, in our practice, a judgment for 
the want of an appearance. It is distinguished from other 
judgments by the recital, “the defendant being called, came 
not but made default.” An appearance in a civil suit at law 
is purely voluntary. No process can issue to compel it, nor 
ean the plaintiff, in any event, enter it for the defendant. A 
defendant may decline to make it, incurring no other conse- 
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quence than an admission of the plaintiff's cause of action, 
as averred in the complaint, and a judgment against him on 
such admission.— McGehee v. Childress, 2 Stew. 506. The 
judgment can never be entered if there is an appearance, un- 
less the defendant has filed an affirmative plea, and does not 
subsequently appear to sustain it. If there is an appearance, 
and a failure to plead, a judgment nil dicit, not a judgment by 
default, must be rendered.— Stewart v. Goode, 29 Ala. 476. Or, 
if the defendant appears, and subsequently withdraws his ap- 
pearance, Makjng“no further defense,” nil dicit is the proper 
judgment.— Summerlin v. Dowdle, 24 Ala. 428. So, when 
there is an appearance, and a motion to quash the summons 
as irregular, which is overruled and no further defense is 
made, a judgment nil dicit is proper.—Laton v. Harris, 42 Ala. 
491. The appearance of the defendant, and the subsequent 
withdrawal of a plea filed, is properly followed by a judg- 
ment nil dicit.— Kennedy v. Young, 25 Ala. 563. 

The plea in abatement filed by the defendant, because of 
the insufficiency of the atlidavit on which the attachment 
issued, was an appearance; for until an appearance is 
effected, there can be no pleading.—Stephen on Plead., Ap- 
pendix xxii; 1 Chit. Pl. 427; Stephens v. Arthur, Salk. 544. 
The judgment on this plea, if in favor of the plaintiff, on 
issue found, would have been final, leaving nothing more to 
be done than an assessment of the damages, if the action 
sounds in damages.—/ones Co. v. Donnell, 9 Ala. 695. Ifa 
demurrer had been interposed and sustained, the judgment 
would have been respondeat ouster.— Massey v. Walker, 8 Ala. 
167. If, on demurrer, or on issue found, the judgment had 
been for the defendant, it would have been final, that the 
writ be quashed, and the defendant go hence, and recover 
costs. A plea on which a final judgment may be rendered 
is, of necessity, an appearance. 

It is insisted, however, for the appellee, the withdrawal of 
the plea in abatement remitted the cause to the condition 
in which it was before the plea was filed. We cannot assent 
to the proposition. It is not in accordance with our former 
decisions, and would operate to the prejudice of the plaintiff, 
who, by its withdrawal, has been deprived of the opportunity 
of testing the truth or sufficiency of the plea, and obtaining 
a judgment which would have been final, or of respondeat 
ouster, compelling a plea in bar. For, no subsequent plea 
in abatement, or dilatory plea, could have been interposed.— 
Houck v. Scott, 8 Port. 161. The withdrawal of the plea was 
the voluntary act of the defendant, which the plaintiff could 
not prevent. It was either a confession of its insufficiency, 
or a waiver of the matter of defense it contained. Whether 
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the one or the other the defendant was before the court, and 
failing to plead further, a judgment for the want of a plea, 
which is a judgment nil dicit, was the proper judgment. That 
was the judgment originally entered, and in its amendment, 
so as to convert it into a judgment by default, the court 
erred. For the error the Saligacatt must be reversed and the 
cause remanded. 


Gamble v. Jordan et al. 


Bill in Equity to vacate and annul Final settlement, &e. 


1. Joint complaints; when can not recover.—Where ore of two joint com- 
plainants is not entitled to recover, relief can not be granted to either. 

‘2. Probate court; decree on final settlement ; how can not be ussailed.—When the 
jurisdiction of the probate court has attached, its decree on final settlement 
of an administration, can not be vacated or annulled by resort to equity, unless 
the complainant show some special equitable ground of relief, whereby by 
reason of accident, mistake or fraud, unmixed with fault on his part, he was 
prevented from interposing the matters relied on before decree in the probate 
court. 

3. Same.—Where the jurisdiction of the probate court is shown to have 
attached, and its decree is collaterally assailed, the same presumptions will be 
made to support its decrees as are made in favor of superior courts of gencral 
jurisdiction, and no mere errors or irregularities can be taken advantage of. 

3.. Same.—-Whether where the jurisdiction of the probate court has attached, 
it 1s necessary to uphold its decree on final settlement, when collaterally 
assailed, that the record should show the appointment of a quardian ad litem 
for minor heirs, is not decided, but no advantage can be taken otherwise than 
on direct attack on appeal of a merely irregular or voidable appointment. 


AppEAL from Chancery Court of Henry. 

Heard before Hon. B. B. McCraw. 

This was a bill in equity filed by the appellees, Ann Jordan 
and Mary Jordan, a minor, by said Ann as next friend, 
against William Gamble, the appellant, on the 25th of June, 
1872, seeking to vacate appellant’s final settlement, made in 
the probate court on the 14th day of March, 1865, of his 


_ administration of the estate of William B. Jordan, deceased, 


of whom appellees were the only heirs and distributees, 
and to require him to settle the estate in the court of chan- 


cery. 

‘The bill alleged, among other things, that said final settle- 
ment was void, because the record did not show that the 
appellee, Mary, who was a minor, was represented by'a 
guardian ad litem ; that publication of notice of the settle- 


ment was made by posting notices, there being nothing to 
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show that no newspaper was published in the county; that 
errors in the calculations and addition of the account had 
been made to the prejudice of complainants on the final set- 
tlement; that the administrator collected in Confederate 
currency debts due the estate, when there was no necessity 
therefor, which could have been collected in good money 
after the war, &c.; that two days before said final settlement 
said Gamble procured said Ann to take out letters of guard- 
ianship of the estate of the minor Mary, and she, relying on 
his advice about what was best to be done, received payment 
of the judgments rendered against said Gamble, on the final 
settlement, in favor of the said Mary and herself in Confed- 
erate currency, or a certificate of deposit of currency, to be 
funded in four per cent. bonds of the Confederate States, &c. 

The record of the prooseedings in the probate court is 
made an exhibit to the bill; from this it appears that 
Gamble was duly appointed administrator of Jordan’s estate 
on the 13th day of January, 1863; that letters were duly 
granted to him upon giving approved bond; that an invent- 
ory and appraisement were duly made and returned to the 
court; that the administrator, under order of the court, sold 
the personal property, which was perishable, and made due 
report, &c. ; that on the 16th day of February, 1865, Gamble 
filed his account and vouchers, uader oath, for a final settle- 
ment, showing that the complainants were the only heirs 
and distributees ; that thereupon the court set the 2d Mon- 
day in March for said settlement, and ordered that notice be 
given by posting notices at the court-house door and three 
other public places iu the county for three successive weeks 
before that day, and ordered that George P. Kincey be ap- 
pointed guardian ad litem for the minor heir, and that notice be 
served on him, &c. ; that notice thereof and of the filing of the 
accounts and vouchers for final settlement and the day set 
for the same, together with notice of Kincey’s appointment 
as guardian ad litem, was duly given him. 

The minute entry of the final settlement, omitting the 
caption, &c., was as follows: “March 4th, 1865. On this 
day, it being the day set apart for a final settlement of the 
estate of William Jordan, deceased, came William Gamble, 
administrator of said estate, and asked the court to audit 
and allow his accounts and vouchers heretofore filed; and 
it appearing to the court that notice of said setilement has 
been given by posting notices at the court-house door for 
three successive weeks before this day, and George P. Kin- 
cey, who was heretofore appointed guardian ad litem p2ndente 
lite, for the minor heir of said deceased, having had due notice 
and no objection being filed: It is therefore ordered that 
(28) 
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said account as stated be allowed, recorded and filed as such 
final settlement, by which it appears,” &c. The decree then 
states the balance in the administrator’s hands, and awards 
execution in favor of complainants against him for their res- 
pective shares, &e. 

Gamble answered, averring his good faith in the administra- 
tion, denying any accountability, and also demurred for want 
of equity. The cause was submitted on bill, answer, pleadings 
and proof, and the chancellor being of opinion that com- 
plainants were entitled to relief, made a decree transferring 
the settlement of the estate into the chancery court, vacating 
and annulling the final settlement, and ordered a reference to 
the register to state the accounts, &e. 

The register, in accordance with directions in the decree 
of reference, charging the administrator with the value in 
good money of the personal property sold, and with the value 
of certain notes collected in Confederate currency, &c., found 
that he was indebted to complainants in the sum of $5,146.98. 
The chancellor overruled exceptions to the report, and con- 
firmed and rendered a decree against the administrator for 
the amount thus found due. 

The overruling of exceptions to the report and the decree 
rendered, are now assigned for error. 


W. C. Oates and J. A. CorBert, for appellant. 
Cowan & Oates, contra. 


BRICKELL, C. J.—The bill can not be sustained, unless 
each of the complainants has an interest and is entitled to 
relief. If the right of one has been determined at law, though 
the right of the other may not be concluded by the adjudi- 
cation, relief can not be granted.—1 Brick. Dig. 750, $$ 1634— 
5. The complainant, Mrs. Ann J. Jordan, was fully sui juris, 
when the settlement of the administration was had in the 
court of probate. The jurisdiction of the court was complete 
and all its proceedings as to her were strictly regular, not 
affording matter for the assignment of error on appeal. The 
errors of calculation in the accounts, alleged in the bill and 
entering into the settlement, may have been the subject of 
correction by bill in chancery, under the statute, (R. C. §2274,) 
if Mrs. Jordan had sought relief within two years after the 
settlement, and such errors in fact exist. Not having sought 
the correction within that period, the statute is a bar against 
her. Though not a bar against the infant complainant, she 
can have no recovery on this bill in which she is joined with 


her mother who is barred. 
Vou. LIV. 
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The appointment by the court of probate of a guardian ad 
litem to represent the infant complainant, on the final settle- 
ment of the administration in that court, may have been 
irregular. Its regularity is not now matter of consideration. 
The court had jurisdiction, and if it is necessary to the 
validity of a final settlement of an administration in a court 
of probate, when the settlement is collaterally assailed, that 
a guardian ad litem should appear from the record to have 
been appointed for minors interested, as to which we express 
no opinion, the settlement can not be avoided because of an 
irregular or voidable appointment. When on appeal the 
validity or regularity of the proceedings of the court of pro- 
bate in the settlement of administrations is assailed, its 
records must discover every fact essential to the validity of 
its sentences. Intendments will not then be made to sup- 
port them. When, however, the jurisdiction of the court 
has attached, and appears of record, and the sentence is 
assailed or impeached collaterally, the rule applicable to 
superior courts prevails, that all reasonable intendments and 
presumptions will be made to support them.—2 Brick. Dig. 
S$ 5,6. The jurisdiction of the court of probate was called 
into exercise when the administrator filed his accounts and 
vouchers for a final settlement and a day was appointed for 
the settlement. Whatever of irregularity there may seem to 
be in the appointment of a guardian ad litem for the infant 
complainant, is mere matter of error, not of jurisdiction, and 
does not detract from the conclusiveness of the decree pro- - 
nounced by the court. The decree not being impeached for 
fraud, and no accident or mistake intervening, preventing the 
appellees from presenting to the court all the matters on 
which they now insist as grounds for relief, and all of which 
were involved in it, the decree is a bar against both of them. 
Waring v. Lewis, 53 Ala. 615. The errors of calculation of 
which complaint is made, if they exist, the infant appellee 
has a right to correct, if on application, the appellant refuses 
correction as to her. 

The decree must be reversed, and a decree here rendered 
dismissing the bill, without prejudice to the right of the 
appellee, Mary W., to correct any errors the statute entitles 
her to correct. 
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Nelson, Adm’r. v. Webb. 
Attachment for Rent. 


1. Arendment, right of —Under our liberal statute of amendment, there is 
no limit to the right, save that there must not be a total departure from the 
process, or an entire change of parties or of the cause of action. 

2. Same; what amendment not a departure.—Au amendment to a declaration 
for use and occupation under a special contract of renting, by adding the 
common count for use and occupation, is not a departure from the cause of 
action disclosed in the original complaint, nor does it vary from the affidavit 
* and writ of attachment (disclosing a special contract of renting) by which the 
suit was commenced. 

3. Assumpsit, recovery in.—In assumpsit for use and occupation, the plain- 
tiff may recover under the common counts in that form of action, although 
the special contract of renting declared on is void, under the statute of frauds, 
if the defendant entered and enjoyed possession, and nothing remains to be 
done but payment of rent. 

4. Rent, lien for; to what attaches.—If there be separate contracts ot renting 
of separate parcels of lands by the owner to the same tenant, the landlord has 
a lien on the crop grown on each of the parcels of land, only for the rent of 
such parcel. 

5. Same; remedy by attachment for rent.—Attachment for rent can not be 
maintained unless the relation of landlord and tenant exists; but where the 
contract of renting is obnoxious to the statute of frauds, and the tenant has 
entered and occupied the premises, such a contract, followed by use and occu- 
pation under it, creates the relation of landlord and tenant between them. 


AppEAL from Circuit Court of Dallas. 

Tried before Hon. M. J. SAFFoLp. 

The appellant, Nelson, who was then special administrator 
of the estate of Alanson Saltmarsh, deceased, commenced 
this suit by attachment, in the circuit court, against the 
appellee, Webb. The affidavit for attachment stated that 
“Samuel H. Webb was justly indebted to him (Nelson) as 
special administrator of A. Saltmarsh, deceased, in the sum 
of two thousand and fifty dollars for rent of lands belonging 
to said estate, for the year 1871, and that said Webb has 
removed a part of the crops raised on said rented lands, with- 
out affiant’s consent, and that the attachment is not sued out 
for the purpose of vexing or harrassing the said Samuel H. 
Webb.” This affidavit was made on the 20th day of Octo- 
ber, 1871, and on the same day the clerk issued the writ of 
attachment which followed the affidavit, except that it 
directed a levy upon the defendant’s estate generally, instead 
of upon the crops grown on the premises. 

Plaintiff’s original complaint contained but a single count, 
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claiming of the defendant $2,050, “the rent of lands belong- 
ing to the estate of the said Alanson Saltmarsh, deceased, 
in the county of Dallas, demised by plaintiff as administrator 
as aforesaid, to “defendant, to-wit: On the lst day of Decem- 
ber, 1870, said rent commencing on the first day of January, 
1871, and ending on the 31st day of December, A. D. 1871.” 
Afterwards, by ‘hans of court, two additional counts were 
added, and the plaintiff showing that since the commence- 
ment of the suit he had been appointed general administra- 
tor, the complaint was amended in that particular also. 
The record does not contain the second count. The third 
count claimed a like amount as the first, for use and occupa- 
tion of the same lands from the 1st day of January, 1871, to 
the 31st day of December of that year. 

Afterwards, on motion of the defendant, the court struck 
out the third count, upon the grounds that “the landlord’s 
lien statute gave no lien enforceable by attachment, to one 
claiming for use and occupation, and that it was a departure 
from the’cause of action as set forth in the affidavit and 
attachment,” and plaintiff excepted. 

The testimony showed that plaintiff, as special adminis- 
trator, rented out the lands belonging to the Saltmarsh estate 
on the 15th day of October, 1870; that there were two plant- 
ations, the “Mount Nebo place” and “Cahaba river place”; 
that these places were rented separately at public outcry by 
plaintiff to the defendant for the year 1871; that he agreed 
to pay $250 for the “ Mount Nebo place,” and $1,800 for the 
“Cahaba river place”; that the defendant agreed to pay the 
rent not later than the 1st of October, 1871; that he did not 
take possession of or cultivate the “Mount Nebo place,” but 
did go into possession of and cultivate the “Cahaba river 
place,” for and during the year 1871, raising a crop of corn 
and cotton thereon, on a portion of which the attachment 
was levied. 

Thereupon, plaintiff moved the court for leave to amend 
their complaint so as to show that the various sums of money 
therein claimed were due on the Ist day of October, 1871, 
but the court refused to permit the amendment and plaintiff 
excepted. The plaintiff also asked leave to amend the com- 
plaint, “by striking out the sum of $2,050 wherever it occurred, 
and insert in lieu thereof the sum of $1,800.” This was also 
refused, and plaintiff excepted. The court, at the request of . 
the defendant, charged the jury, if they believed the evidence, 
the contract sued on was void under the statute of frauds, 
and plaintiff was not entitled to recover. The plaintiff ex- 
cepied to this charge, and ju consequence was forced to suffer 


a nonsuit, &e. 
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The charge given, the order striking out the third count of 
the complaint, and the refusal to allow the amendments 
asked, are now assigned for error. 
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Brooxs, Harrason & Roy, for appellants. 
JOHN WHITE, contra. 


BRICKELL, C. J.—The affidavit, the attachment and the 
original complaint, fully apprised the defendant of the char- 
acter of the suit—that it was an action of assumpsit for use 
and occupation. No amendment of the original complaint, 
not changing this cause of action, is a departure from the 
affidavit and writ. The common count for use and occupa- 
tion, could originally have been joined with the special count. 
The common count, appropriate for a recovery, if there had 
not been a special contract, as declared in the special count, 
may always be joined with the special count. As the com- 
mon count could originally have been joined, its introduction 
by amendment was proper, not varying dr departing from 
the cause of action, simply averring it in another form, to 
meet the possible phases in which the evidence might pre- 
sent the case. Under our former practice, when suits were 
commenced by original writ, on which the cause of action 
must have been indorsed, a declaration could not be stricken 
out as varying from the writ, unless there was a radical 
departure from the indorsement.—Sexton v. Rone, 7 Ala. 829; 
Tenison v. Martin, 13 Ala. 21. 

It is a general rule in assumpsit, that when a plaintiff 
declares on a special contract, if he fails in his proof of it, 
he may recover on the appropriate common count, if 
the case be such that, supposing there had been no special 
contract, he could have recovered. The rule is as applica- 
ble to assumpsit for use and occupation, as to any other form 
of action. In WeMillan v. Wallace, 3 Stew. 185, the plaintiff 
declared specially on a contract for the payment of rent, 
joining the common count for use and occupation, and the 
contract proved varying from that alleged in the special count, 
the contract being executed, nothing remaining but the pay- 
ment of the rent by the defendant, he was held entitled to 
recover on the common count a reasonable satisfaction for 
his rent, not exceeding the sum promised by the special con- 
tract. So if the contract of renting is obnoxious to the statute 
of frauds, but the defendant has entered and enjoyed pos- 
session, a recovery on the common count for use and occu- 
pation, may be had.— Hays v. Goree, 4 St. & Port. 170. 


Vou. LIv. 
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There is no limit to the right and power of amendment of 
pleading under our statute, except that there must not be a 
total departure from the process, an entire change of the 
cause of action or of the parties.—Crimm v. Crawford, 29 
Ala. 623. Under the narrowest statute of amendments, the 
misdescription of a contract, verbal or written, in date or 
amount, could be corrected. When the complaint described 
the cause of action as a promissory note, an amendment cor- 
rectly describing it as a bond, or writing under seal, has been 
allowed under our present statutes.— Reed v. Scott, 30 Ala. 
640. The amendments asked, so as to change the day of 
payment of the rent and the amount claimed, should have 
been allowed. We agree with the appellee’s counsel, that if 
there are separate contracts of renting of different premises, 
tke landlord has a lien on the crop grown on each of the 
parcels of land, only for the rent of that parcel. If he sues 
out one attachment only, as he may, counting in his com- 
plaint on the several demises, or relying on the common 
count only, when that would be sufficient, and the attach- 
ment is levied only on the crop grown on one of the premises, 
the court could dissolve the attachment as to the claim of 
rent of the other premises, thereby confining a recovery to 
the rent only of the premises on which the crop levied on 
was grown.—Jordan v. Hazzard, 10 Ala. 221; 8. C. 12 Ala. 
180; Gill v. Downs, 26 Ala. 670. The consequences appre- 
hended by appellee’s counsel from the allowance of the 
amendments could not therefore result. 

It must not be understood that an attachment for rent can 
be maintained, unless the relation of landlord and tenant 
exists. The common count is appropriate for a recovery 
when that relation exists, the tenant has occupied, and there 
remains nothing but the payment of rent; or the contract of 
renting is obnoxious to the statute of frauds, and the tenant 
has entered and occupied the premises. Such a contract, 
followed by use and occupation under it, will create the rela- 
tion of landlord and tenant. 

The court erred in its several rulings, the nonsuit must be 
set aside and the cause remanded. 
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Waddell, Adm’r, v. Lanier and Hop- 
kins. 


Bill in Equity to set Aside Deed, &e. 


1, Revised Code, § 3326 of ; construed.—Under § 3326 of the Revised Code, 
prior to the amendment of the act of March, 1873, a bill filed against defend- 
ants residing in this State, must be filed in the court of the district in which | 
they reside, if they all reside in the same district; but, if some reside in one 
and some in another district, then the bill must be filed in the district in which 
a “material defendant” resides; a party is a ‘material defendant” within the 
meaning of the rule, whose interest is antagonistic to complainant’s, and 
against whom relief 1s prayed. 

2. Same.—If the only “material defendants,” as thus defined, reside out of 
the State, then the bill is properly filed in the district in which any other 
proper defendant resides. 

3. Same.—An heir at law is a necessary party to a bill filed by the admin- 
istrator of the intestate ancestor, to vacate and annul (on the ground of fraud 
and undue influence) a deed of lands and personalty made by the intestate, 
and for a discovery from the grantee; and where the grantee is non-resident, 
the chancery court of the district in which the heir resides, has jurisdiction of 
a bill there filed against her and such non-resident grantee, if there are no 
other parties, having more material interests than the heir, resident in some 
other district of the State. 


AppeEaL from Lee Chancery Court. 
Heard before Hon. N. S. Granam. 
The facts are sufficiently stated in the opinion. 


G. D. & G. W. Hooper, for appellant. 
W. H. Denson, contra. 


MANNING, J.—A bill in chancery “must be filed in the 
district in which the defendants, or a material defendant re- 
sides, . . . . and in case of non-residents, in the dis- 
trict where the subject of the suit or any portion of the same 
is, where the cause of action arose, or the act on which the 
suit is predicated was to be performed, or, if real estate be 
the subject matter of the suit, then in the county where the 
same or a material portion thereof is situated.”—Rev. Code, 
§ 3326, as amended by act No. 70, of March 17, 1873. 

This section was construed in Johnson v. Shaw, 31 Ala. 592, 
in which it was held that the first clause declared a general 
rule, and the subsequent one an exception thereto; and that 


it was only in case when all the defendants are non-residents 
VoL. Ly. 
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that the suit should be brought in any other district than 
that in which a resident defendant lives. ; 

Lanier is a non-resident ; Mrs. Hopkins resides in Russell 
county, and this suit was brought in the chancery court of 
that county, and was dismissed on demurrer for that cause, 
on the ground that Mrs. Hopkins was not a material defend- 
ant, against whom a decree was prayed for or could be ren- 
dered, and because the real estate, which was in part the sub- 
ject of the suit, was situated in Chambers county, and the 
deed, which is sought to be set aside, was executed there, 
and the grantor died in the same county, and his estate was 
therein administered on. 

The latter facts are admitted to be true, and the question 
remaining to be answered is, whether or not Mrs. Hopkins 
is such a defendant as may be sued in the district of her 
residence. 

The suit is brought by Waddell as administrator of the 
estate of Ann Campbell, deceased, and the chief object of it 
is to set aside a deed made by the latter in July, 1872, where- 
by, in consideration of ten dollars and “of her esteem, friend- 
ship and affection” to defendant, E. F. Lanier, she gave, 
granted and conveyed to him “all of her estate, real and per- 
sonal, lying in said State of Alabama, to-wit,” (then describ- 
ing a number of parcels of land,) “lying and being in the 
said county of Chambers and State of Alabama: to have and 
to hold the said lands unto the said E. F. Lanier, his heirs 
and assigns forever in fee simple.’ Which deed, it is aver- 
red, was obtained by said Lanier by fraud and undue influ- 
ence over the grantor, Mrs. Campbell. The bill prays, also, 
for a discovery from Lanier of all the moneys, notes, title 
papers, &c., which belonged to Mrs. Campbell. Mrs. Hop- 
kins, the defendant, is an heir at law, and is supposed to be 
the only heir at law of Mrs. Campbell, and distributee of her 
estate. 

If the deed be set aside, the title to the land is vested in 
Mrs. Hopkins. It will go to her subject to such power over 
it as the law confers on complainant for the purposes of the 
administration. She is, therefore, directly and specially 
concerned in both the subject matter and the litigation. And 
if she did not choose to be a co-plaintiff in this cause, it was 
proper to make her a defendant. For “the general rule in 
courts of equity, as to parties, is, that all persons materially 
interested in the subject matter ought to be made parties to 
the suit, either as plaintiffs or as defendants, however nu- 
merous they may be, in order, not only that complete justice 
may be done, but that multiplicity of suits may be pre- 
vented.”—Sto. Eq. Pl. § 76a. And, according to Sir William 
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Grant, in Wilkins v. Fry, (1 Mer. 262) “in equity it is sufficient 
that all parties interested in the subject of the suit should be 
before the court, either in the shape of plaintiffs or of de- 
fendants.”—See, further, Sto. Eq. Pl. §$ 72, 73. 

Mrs. Hopkins is, according to the authorities, a necessary 
party, though not one against whom a decree is prayed for, 
or can, in this cause, be rendered. Thereis no other defend- 
ant, who resides in this State, except one Randle, whom the 
amendment to the original bill made a party defendant as 
administrator of the estate of James Campbell, deceased, 
who was the husband of Ann Campbell, and died before her. 
Mr. Randle seems a much less material party to the cause 
than Mrs. Hopkins, and no decree is prayed against him, nor 
does it expressly appear in what county he resides. 

The true meaning of section 3326, (supra), without the 
amendment of it, so far as it concerns this case, is that a bill 
filed against defendants residing in this State, must be filed 
in the court of the district in which they reside, if they all 
reside in the same district; but if some reside in one and 
some in another district, then the bill must be filed in a dis- 
trict in which a “material: defendant” resides; and, as de- 
cided in Lewis v. Elrod, (88 Ala. 17), he is a material defend- 
ant within the meaning of this section, whose interest is an- 
tagonistic to complainants, and against whom relief is prayed. 
But, if the only material defendants, as thus defined, reside 
out of tne State, beyond the reach of the process of its 
courts, then a bill is properly filed in the district in which 
any other proper defendant resides. These provisions of the 
section construed are not changed by the act amending it. 

We do not decide that if the suit had been brought in the 
chancery court of Chambers county, where the land is situ- 
ated, it would not, under the amending act of March, 1873, 
have been well brought. The statute was probably intended 
by the legislature to authorize this, but it does not require it 
to be done. 

Decree of the court below reversed, and cause remanded. 
VoL. Liv. 
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Alabama Conference v. Vaughan et al. 


Garnishment. 


1. Exemption ; law governing.—The provisions of the Constitutiop of 1868, 
exempting property from liability for payment of debts, are entirely pros- 
pective in their operation. 

2. Same.—The right of exemption, against process for the collection of debt 
contracted prior to 1868, is governed by the law in force when the debt was 
contracted. 

4d. Same.—Prior to the Constitution of 1868 the exemptions were purely of 
statutory origin, extending only to heads of families resident with them in 
this State; hence, a claim of exemption against process issued for the collection 
of a debt contracted prior to 1868, which fails to show that the debtor was 
head of a family resident here, is fatally defective. 

4. Same; what does not destroy right to.—These statutes were intended for the 
protection and maintenance of the family, rather than for the benefit of the 
debtor, and the fact that he may have obtained an exemption of property, 
which was consumed in support of the family, or converted into other prop- 
erty, or wasted, does not lessen the necessity and duty of maintaining the fam- 
ily, or debar the debtor (if the facts then existing authorize it) from claiming 
y* —* exemption, against process issued for the collection of the same 

ebt. 


AppEAL from Circuit Court of Dallas. 

Tried before Hon. M. J. Sarroxp. 

The Alabama Conference, the appellant, having recovered 
judgment in the circuit court of Dallas, on the 13th day of 
June, 1867, against J. J. Head for over two thousand dollars, 
it, in the year 1871, sued out garnishments against Vaughan 
and Cotton, who were his debtors. They answered admit- 
ting indebtedness, aggregating about four hundred dollars, 
and at the spring term, 1873, on motion of Head, were dis- 
charged. 

The appellant reserved a bill of exceptions, from which it 
appears that Head, in support of his motion for the dis- 
charge of the garnishees, introduced an affidavit, made by 
him in the year 1871, that “the amount so due him from the 
garnishees, together with all other personal property then 
owned by him, did not exceed the amount of personal prop- 
erty he was entitled to claim as exempt, under the exemption 
laws of the State of Alabama,” and that he claimed the same 
as exempt. It was further shown that in the year 1871, ex- 
ecution issued on the judgment in favor of appellant, and 
was levied on Head’s property, and that there was then set 
aside and allowed to him by the sheriff, “personal property 
to the value of all exemptions, to which said Head was enti- 
tled -under the State Constitution and Code of Alabama, and 
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that after an allowance of all exemptions to said Head, prop- 
erty valued at $100 remained subject to execution, which was 
applied pro tanto in satisfaction of the judgment.” Some 
time afterwards Head “sold said exempted property for a 
small amount of money—an amount below the value of the 
personal property allowed him under the exemption laws of 
Alabama.” ‘This was the substance of the evidence, and 
thereupon, on motion of Head, against the objection and ex- 
ception of appellant, the court discharged the garnishees. 
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Pettus, Dawson & Titian, for appellant. 
Fetitows & Joun, contra. 


BRICKELL, C. J.—The judgment obtained by the appel- 
lant, on which the process of garnishment issued, was ren- 
dered on the 13th day of June, 1867. The right of the judg- 
ment debtor to an exemption of property from liability to its 
satisfaction, must be determined by the laws then existing. 
The provisions of the Constitution of 1868, in reference to 
exemptions, are, in express terms, prospective, not applica- 
ble to debts existing prior to its adoption. Until the adopt- 
ion of that Constitution, the exemption of property from lia- 
bility to the payment of debts, was purely statutory, and the 
right was limited to the head of a family. No debtor not 
having a family resident within the State, could claim an ex- 
emption.— Allen v. Manasse, 4 Ala. 554; Abercrombie v. Alder- 
son, 9 Ala. 981; Boykin v. Edwards, 21 Ala. 261. The bill 
of exceptions purports to set out all the evidence, and it is 
not shown either by the claim of exemption or otherwise, 
that the debtor was the head of a family resident within the 
State. The circuit court, consequently, erred in allowing the 
claim, and discharging the garnishees. 

Whether an exemption of debts, or of any chose in action, 
can be claimed by the judgment debtor if he is the head of a 
family, depends on the time the debt on which the appel- 
lant’s judgment was rendered was contracted, if the judg- 
ment was founded on a debt; whether it was contracted 
prior or subsequent to the 19th of February, 1867, and on 
the construction which may be given the enactment of that 
date, enlarging exemptions.—R. C. § 2884; Pamph. Acts, 
1866-7, p. 611. Whether this enactment operates retro- 
spectively, authorizing the exemptions it allows against debts 
contracted previous to its enactment, and if that is its con- 
struction, whether its constitutionality can be supported, are 
not questions now presented. 


More than twelve months prior to the issue and service of 
Vou. LIv. 
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the garnishments, an execution issuing on the judgment had 
been levied on personal property, and the debtor had 
claimed and been allowed to retain the full exemptions al- 
lowed by law. It is insisted his right to an exemption, as 
against this judgment, was thereby exhausted, or that other- 
wise a double exemption would be allowed him. . The right 
to an exemption must be determined by the facts existing 
when the process is levied.— Watson v. Simpson, 5 Ala. 2383. 
On these facts the right of the debtor and of the creditor 
depends. The right of the creditor is to subject to the pay- 
ment of his debt, property not exempt. The effect of the 
statutes is an exemption of the property mentioned, or such 
as the debtor may select from all the personal property he 
may own, not exceeding in value the prescribed amount. On 
such property the creditor has, and can acquire no lien. It 
may be fraudulently aliened, and the creditor has no right to 
impeach the alienation. All other property the debtor may 
have owned he may have fraudulently disposed of to hinder 
and delay the creditor, without impairing the right to retain 
that which the law declares exempt.— Calloway v. Carpenter, 
10 Ala. 500. If he has no other property than that which is 
exempt, there is no right in the creditor. Or, if he has more 
than is exempt, his right is to select such as he will retain, 
and the right of the creditor is to subject that not selected. 
These are the rights of the parties, continuing so long as the 
relation of debtor and creditor continues. 

The statutes, from which the debtor must derive his right 
to the exemption now claimed, were designed rather for the 
benefit of the family, than for the individual benefit of the 
debtor, and to save the family from destitution, were liberally 
construed. The husband and father was under the legal 
and moral duty of maintaining wife and children. This duty 
was of as high obligation as that imposed by his contracts, 
and continued so long as there was a relation of legal de- 
pendence on him. The benefit the statutes intended to con- 
fer on him, was assistance in the discharge of this duty. The 
fact that he had obtained an exemption which may have been 
consumed in the support of the family, or converted into 
other property, or it may be wasted by him, does not lessen 
the duty of maintaining, or the necessities of the family. So 
long as that duty remains, and these necessities exist, the 
statutes intend the right to the exemptions shall continue. 
We hold the right of the debtor to the exemption claimed, 
if the facts necessary to its existence are shown, is not af- 
fected by the fact he had previously obtained an exemption. 

For the error we have noticed, the judgment is reversed 
and the cause remanded. 
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Berry v. Nall & Duxberry. 


Action to Recover Damages for Breach of Contract to Deliver 
Cotton. 


1, Amendment nunc pro tunc ; when proper.—An amendment nunc pro tune 
should be allowed only in furtherance of justice; it should not be allowed 
when its manifest operation is to work injustice. 

2. Same.—Where the minute entry at a former term shows that a change 
of venue was granted ‘‘upon condition, that before the transcript is furnished 
the plaintiff shall give bond and security, to be approved by the clerk, in such 
a sum as will cover the costs accrued in the case, and when said bond and secu- 
rity is given as required, it is ordered by the court that said cause be transferred 
to Russell county,” &c.—an entry on the judge’s docket at that term, that ‘‘on 
application of plaintiffs, the venue in this case is changed to Russell county, 
but before transcript is furnished, plaintiffs are required to give bond and 
security, to be approved by the clerk of the court, in such sum as will cover 
the costs accrued in this case,” is not of itself sufficient to authorize an amend- 
ment nunc pro tunc at a subsequent term, changing the venue absolutely. 

3. Change of venue, what waiver of.—Where a defendant, claiming that the 
venue has been transferred to another court, moves to strike the case from the 
docket on that ground, and excepting to the overrnling of his motion, 
appears in the court, where the suit was pending when the transfer was ordered, 
and enters upon a trial afterwards had in that court, this is a waiver of his 
objection and prevents his raising it on appeal. 

4. Same; remedy in such a case.—If the defendant intends to insist on the 
objection, he should treat the proceedings as coram non judice, taking no part 
therein, or apply for an appropriate writ to prohibit the court from proceeding - 
further in the cause. 

5. Writings; when two instruments construed together, and constitute but one 
contract.—Plaintiffs and defendant executed two writings. The first, signed 
by defendant B. alone and delivered to plaintiffs, was as follows: ‘I, the 
undersigned, agree to deliver to Nall & Duxberry twenty-seven bales of cotton,” 
of certain quality at a stipuluted price, ‘the cotton to be paid for as soon as 
ready for market.” The plaintiffs signed another instrument of the same tenor 
as the foregoing, except that 1t was signed by the plaintiffs and not by B., but 
was delivered to him at the same time that he delivered the other writing to 
plaintiffs. Heid: the two writings, althongh awkwardly drawn, to bind each 
party to the performance of the contract, plainly imported what that contract 
was, and bound each of the parties to perform the respective obligations it 
impopsed—the one to deliver the cotton and the other to pay for it, according 
to contract. 

6. Instrument; when not inadmissible for want’ of a revenue stamp.—An instru- 
ment required to be stamped under the internal revenue law of the United 
States, can not be rejected as evidence, merely because it is not stamped ; it 
must be shown that the omission to stamp was designed to avoid payment of 
the stamp tax. 

7. Same.—Where an instrument was executed at a time when there was no 
internal revenue collection office in the district where it was made, a party 
to the contract, under the laws of the United States, was authorized to affix the 
proper stamps at any time before the first day of January, 1867. 

8. Price of cotton ; what competent evidence of.—Proof of what cotton sold for 
at certain dates in a city, which was the market town of the locality where the 
cotton was to be delivered, and some thirty miles distant from it, together 
with proof as to the cost of hauling from that place to such market, is compe- 
tent evidence to show what its value was at the same time in such locality. 
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9. Agreement to deliver colton ; what necessary to enable party to maintain or 
defeat action for breach of.—Where the seller agrees to deliver certain cotton 
when ready tor market, for which the purchaser was to pay a certain price, and 
notifies the buyer that it will be ready for delivery at a certain time, at which 
time the buyer appears to receive it—the seller can not absolve himself from 
liability for non-delivery, by showing that the buyer was not then ready to 
pay for it, if he, the seller, was not then able to deliver according to contract, 
and the buyer, demanding delivery, was ready and able to comply when such 


delivery could be made. 
19. Same; buyer's option. —A purchaser agreed to buy a number of bales of 


cotton when ready for warket, for which he was to pay for a given number 
“twenty-five cents in gold,” and for the remainder ‘at thirty-seven cents in 
greenbacks.” The discount between ‘‘greenbacks” and gold, both then and 
at the time delivery was demanded, was quite heavy. Held: the stipulation 
was a privilege enuring to the buyer, and his whole duty and more under the 
contract, would be performed in paying dollar for dollar in coin, instead of 
. ee for the cotton which it was agreed he might pay for in ‘‘ green- 
acks.” 

11. Tender of less number of bales than was contracted for ; what will not excuse. 
Where a party agrees to deliver a certain number of bales of cotton, the exact 
weight not being specified, tender or readiness to deliver a less number of 
bales is not a compliance with the contract, although the bales tendered are 


unusually heavy. 

12. Delivery of cotton; when demand for, in time.—The buyer of cotton, who 
contracted to receive and pay for a certain number of bales at so much per 
pound, when notified that it was ready for delivery on a plantation, performs 
on his part, if he is ready, and offers to receive and pay for the cotton at the 
appointed place, a half hour after sunset of the last day on which he was 
entitled to demand delivery, if sufficient time intervenes between such demand 
and midnight to make proper delivery, without danger of loss or destruction 
to the article in handling it at such time in the night. 


AppraL from Bullock Cireuit Court. 

Tried before Hon. J. McCaLEs WILEY. 

The appellees, Nall & Duxberry, brought this action 
against the appellant, Martin E. Berry, in the circuit court 
of Pike county, on the 21st day of November, 1865, to recover 
damages of the latter for breach of a contract to deliver cot- 
ton. Afterwards, the portion of the county in which Berry 
lived having been incorporated in the territory of the county 
of Bullock, the venue was transferred to that county, and 
after several trials and mistrials had in that court, resulted, 
in the spring term, 1871, in a verdict and judgment in favor 
of plaintiffs for over nineteen hundred dollars. Nall reserved 
a bill of exceptions, and brings the case here by appeal, 
assigning for error the admission of evidence objected to by 
him, and the refusal to charge as requested by him, as also 
the giving of certain charges at the instance of plaintiff. 
The questions arising upon the admission of evidence, and 
the charges given and refused, together with the evidence 
relating to them, are so fully set out in the opinion, that it 
is unnecessary to set out the various objections in detail, or 
to set forth specially the charges given and refused. 


Vou. Liv. 
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Srone & Ciopron, for appellant. 
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Sam’ F. Ricr, and Tuos. H. Warrs, contra. 


MANNING, J.—This suit was brought in December, 186 5 
and after two or three trials and mistrials in the circuit court 
of Bullock county, the plaintiffs below (appellees in this court) 
moved for a change of venue, on the ground, that by reason 
of the machinations of defendant they could not obtain a 
jury that would do them justice in that county. The motion 
was granted, with certain modifications or provisions; and a 
note, in substance as follows, was made by the circuit judge 
on his docket: “On application of plaintiffs the venue in this 
case is changed to Russell county, but before transcript is 
furnished, plaintiffs are required to give bond and security, 
to be approved by the clerk of the court, in such sum as will 
cover the costs accrued in this case.” The entry on the 
minutes of the court, made at length afterwards, set forth 
that the motion was granted “under the following condi- 
tions, viz: that before transcript is furnished, the plaintiffs 
shall give bond and security, to be approved by the clerk of 
this court, in such sum as will cover the cost accrued in the 
case; and when said bond and security is given as required, it is 

ordered by the court, that said cause be transferred to Rus- 
sell county,” and that the clerk seal up and transmit the 
a. &e. 
he order was such an one as the court might modify or 
alter; and this entry on the minutes, which was doubtless 
read, as is customary, the next morning and approved as the 
definitive ruling of the court, on the motion to change the 
venue, stood thereafter as its final determination of that 
matter. It followed, that the plaintiffs having declined to 
execute the bond, in compliance with the condition, the cause 
remained in the court of Bullock county. But, at the second 
term thereafter, the parties on both sides appearing and 
being in court, the defendant below (appellant in this court,) 
moved that the minute-entry above set forth be amended; 
and upon the evidence afforded by the judge’s note on the 
docket, the court ordered an amendment of the minute-entry 
nunc pro tunc, so as to make it, after a previous recital, read 
as follows: “On said application of plaintiffs the venue in 
this case is changed to Russell county, but before transcript 
is furnished, the plaintiffs are required to give bond and 
security, to be approved by the clerk of this court, in such 
sum as will cover the cost accrued in the case ; and it 7s ordered 
by the court that this cause be transferred to Russell county, and 
_— the clerk append to the original papers in this case, a 
Jou. Liv. 




















1875. ] OF ALABAMA. 449 


[Berry v. Nall & Duxberry. } 


transcript of all the proceedings had in said cause, and trans- 
mit the whole under seal to the clerk of the circuit court of 
the county of Russell.” 

Until this motion to amend was made and granted, the 
cause remained in fact and in law, in the circuit court of Bul- 
lock county. And the obvious purpose of appellant, in mov- 
ing at the fall term, 1870, of that court, so to amend the 
minute-entry of the fall term, 1869, was to produce the ab- 
surd and unjust result of enabling him thereby to maintain 
that the cause was in fact and legally not in Bullock court at 
all, and had not been since the fall term, 1869, and thus to get 
rid of the suit against him, by an alteration procured by him- 
self in an order of the court made at the instance of plaintiffs 
for their benefit. Of course, such an amendment nunc pro 
tunc, ought not to have been permitted by the court; first, 
because amendments of this sort should be allowed only to 
promote justice and never to produce injustice; and, second- 
ly, because it by no means followed from the judge’s note 
upon his docket in such a matter, that the minute-entry did 
not express the true final determination of the court. The 
terms of an order of that kind were wholly within the breast 
of the judge; and if, after being put into shape on the min- 
utes of the court, a motion had been made by appellant to 
amend the order at the term when it was made, there is very 
little reason to doubt, either that this would have been 
refused because of the injury it might do the plaintiffs, or 
that they would have withdrawn their motion for a change 
of — and no order on the subject would have been 
made. 

The minute-entry was amended, however, as above ex- 
plained ; and thereupon the defendant moved to have the 
cause stricken from the docket, as not.in that court; which 
motion being denied, he excepted. And this refusal of the 
court is assigned as error. 

Whether it was or not, we need not inquire. The court 
had jurisdiction of the subject-matter of the suit; a trial of 
it was afterwards had in that court, in which defendant 
appeared and took part, and this was a waiver of the objec- 
tion that the cause was not there. If the defendaat intended 
to insist on that proposition, he should have done so by 
treating the proceedings as corwm non judice, and taking no 
part therein, or have applied for a writ of prohibition or 
some similar process to prevent them.—Byrd v. McDaniel, 
26 Ala. 585; Hair v. Moody, 9 Ib. 399. 

The evidence of the contract between the parties consisted 
of writings, of which the following is a copy: “Pine Level, 
October 13th, 1865. I, the undersigned, agree to deliver to 
(29) 
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Messrs. Nall & Duxberry 27 bales of cotton (good middling) 
with exception of one bale, the same to be paid for at the 
following price, 22 bales at 25 cents in gold—5 bales at 37 
cents in greenbacks. The cotton to be paid for as soon as 
it is ready for market. (Signed) M. E. Berry.” 

This was given by defendant to plaintiffs, Nall & Duxberry. 
Another writing of the same tenor as the foregoing, except 
that it was signed by Nall & Duxberry, and not by Berry, 
was at the same time given by them to defendant, Berry, and 
both instruments were produced and proved at the trial, 
and read as evidence of the contract between the parties. 
Appellant insists that the latter writing, because it did not 
contain his name, did not bind plaintiffs below to pay any 
money to him; and that the contract, not being mutual, was 
not binding. The bargain was certainly very inartificially 
drawn up. But when the two instruments, identical in terms, 
one signed by plaintiffs and delivered to defendant, and the 
other signed by defendant and delivered to plaintiffs, are 
brought together as the evidence of their agreement, it is the 
same thing as if one only of the two writings had been signed 
by both parties and put into the hands of a common friend 
to be produced for the benefit of each. And a court could 
have no difficulty in holding that such an instrument, signed 
by both parties, imported that each (although awkwardly) 
engaged thereby to perform his part of the agreement to the 
other; and that as Berry was to deliver the cotton to Nall & 
Duxberry, they were to pay the price stipulated for the same, 
to him. The objections to the writings as evidence of the 
contract were, therefore, not well founded. 

The same is true in respect to the objection that they were 
not properly stamped. They were executed at a time when 
there was no internal.revenue collection office in the district 
in which they were given; and in such case, the law author- 
ized plaintiffs to affix, as they did, stamps to the writings 
any time before the first of January, 1867.—(See McHlvain 
v. Mudd, 44 Ala. 48.) And if this had not been done, yet, as 
the omission was not in fraud of the stamp act, they were 
admissible in evidence.— Perryman v. Greenville, 51 Ala. 507. 

There was no error in allowing Nall, one of the plaintiffs, 
to prove that if the currency knowu as “greenbacks,” which 
he had with him, was not sufficient to pay for the cotton 
which they agreed to pay for in greenbacks, he had gold 
coin enough with which he was ready and willing to make up 
the deficiency, dollar for dollar. In giving evidence that 
plaintiffs were able and willing to perform their part of the 
agreement, it was certainly permissible to show also how, 
— what means, they were, or the witness supposed they 
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were, prepared to do so. If the law did not authorize them 
to pay in gold coin what they had promised to pay in cur- 
rency, without any discount for the latter, the testimony 
cbjected to did not prevent defendant from availing himself 
of that point. Lather, it better enabled him to do so. 

Nor was there error in allowing the plaintiffs to prove the 
price of cotton from the 20th of October to the 25th, in the 
city of Montgomery. It was in evidence, that this city was 
the market town for the sale of that commodity for the people 
of the neighborhood—about thirty miles distant—in which 
defendant lived and had his plantation. It was proved also 
what the price of Salling cotton thence to Montgomery was, 
and that the price of cotton remained the same there from 
the 20th to the 26th of that month. The data were thus 
furnished (probably the best obtainable), by which the jury 
could determine the value of the cotton at the time and place 
of delivery. The objections to the testimony of Nall, and 
afterwards to that of Peebles, about the price at Montgom- 
ery, were consequently properly overruled. 

The evidence shows that cotton began to rise rapidly in 
price on the day after the contract sued on was made (Octo- 
ber 13th), and continued to rise until the 20th; that on the 
18th, defendant sent a note to plaintiffs admonishing them 
that the cotton he agreed to sell them would be ready on the 
20th; that on the 19th, plaintiff Nall went to defendant and 
informed him that he had money enough in Montgomery 
(where plaintiffs lived) to pay for all the cotton, and inquired 
if defendant would not permit him to take so much of it as 
he (Nall) “had money enough with him to pay for, and 
afterwards to come and pay for the balance of the cotton 
and take such balance when thus paid for;” that defendant 
“refused, saying that all the cotton must be paid for before 
the plaintiffs could move any part of it;” that “on the even- 
ing of the 20th, about a half an hour after sunset and half- 
way between sundown and dark,” Nall and one Collins went 
to the residence of defendant, called him out and told him 
that he (Nall) had come to receive and pay for the cotton, 
to which defendant said “it was no time to weigh and de- 
liver cotton, but if said Nall had come before sundown, he 
(defendant) would have delivered the cotton;’ that Nall 
replied that defendant “had better reconsider as to that, and 
that he, Nall, was willing to come back early next morning, 
when the cotton could be weighed and he would pay for and 
receive it; and that defendant answered “that the time was 
out, and he would not deliver the cotton on the next day or 
at any other time.” 

Nall and Collins testified that Nall had with him $3,210 in 
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gold coin and $835 in greenbacks, and that the former was 
then at a premium of 45 per cent. over the currency. Nall 
testified further, that he did not tell defendant how much 
money he had with him, and said he did not know how much 
the cotton would weigh, or whether it ever had been weighed, 
but that an average bale of cotton weighs 500 pounds; and 
in a reply to a question, he answered that if he had not 
greenbacks sufficient to pay for the five bales to be paid for 
in that currency, he had gold coin sufficient, and was able, 
ready and willing to make good the deficiency, dollar for 
dollar in the gold coin. He also said that when he called on 
the defendant on the 19th of October, defendant told him he 
had 19 bales of cotton ready. 

Defendant testified-that “ed had 19 bales of his own cotton, 
and to be certain to have enough he had purchased six bales 
from two of his sons, and that these 25 bales were more in 
weight than 27 bales of 500 pounds each; that all this cotton 
was, on the 20th of October, at the cotton screw of a neigh- 
bor, a mile and 300 yards distant from his own residence; 
that this neighbor had some cotton packed and lying at said 
screw, and some unginned cotton in his house and a pen 
about tw enty steps from the screw; that he (defendant) had 
been a planter forty years, and in his opinion it was danger- 
ous to weigh and deliver cotton at night with a light; and 
that when said Nall and Collins came to his gate, it was so 
near dark that he could not recognize them at the distance 
from his house to the gate. He further said that “said cot- 
ton had never been weighed,” that he had borrowed scales 
from a neighbor to weigh the cotton, and had them at his 
house for a week before Nall and Collins came there on the 
evening of October 20th, and at that time, but did not inform 
plaintiffs, or either of them, that he had the scales. 

The soundness or unsoundness of the objections made and 
exceptions taken to charges given by the court to the jury, 
and to refusals of the court to charge as requested, depend 
upon the rights and duties of the parties under the contract 
and the state of facts set forth in the record. 

The contract in this cause was, on the part of the defend- 
ant to sell and deliver, and on the part of plaintiffs to pay 
on delivery. In order to entitle either party to sue, he must 
show that he was able and ready to perform his part of the 
agreement, and offered to do so in proper time. Defendant 
alleges, first, that plaintiffs do not show that they were able 
and prepared to pay; because, although they had gold coin 
more than enough to pay for 22 bales at 25 cents a pound, 
they did not have “ogreenbac ks” enough to pay for 5 bales at 
37 cents a pound, and 500 pounds to the bale, by $90. But 
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they had more gold coin, by $440, than was required to pay 
for 22 bales of 500 pounds each. In fact, they had enough 
gold coin to pay for 22 bales of 550 pounds each at 25 cents 
a pound, and leave a sufficient sum over, with the $835 of 
“oreenbacks,” to pay for 5 bales more of 550 pounds each 
at 37 cents a pound; and the gold coin was shown to be 
worth 45 cents in the dollar more than the greenback cur- 
rency. Defendant's counsel contend, however, that plaintiffs 
must show that they had of this currency a sufficient sum to 
pay for the five bales, and that they were not entitled to pay 
for them with gold coin. Let us see. 

The contract of the parties is one of sale, not of barter. 
It was for their value as a circulating medium, as dollars and 
cents, that defendant agreed to take the “greenbacks;” and 
they were to be taken as a payment, “to be paid,” and not 
in exchange, by way of barter, for the cotton. They had 
become current as money. Their chief value, however, as a 
currency, was based upon the fact that the government prom- 
ised that the sums mentioned in them should be paid in 
money, that is, in gold coin of the same sort as that which 
plaintiffs were prepared to pay to defendant. And it was 
the prospect that the notes called greenbacks would be con- 
vertible into such coin at par, that greatly conduced to the 
use of them in trade, as dollars, or money. But the realiza- 
tion of this prospect seemed then distant, and “greenbacks” 
were so depreciated in consequence, that men were willing 
to pay in them 37 cents a pound for cotton of the same qual- 
ity for which 25 cents a pound in gold coin was considered a 
fair price. Under these circumstances, it is clear that the 
stipulation that the cotton for which they were to pay 37 cents 
a pound, should be paid for in “greenbacks,” was a privilege 
in favor of the buyers and not of the seller. The purchas- 
ers would perform their whole duty under the contract, and 
more, if they should pay for a part of that cotton in gold coin, 
dollar for dollar, instead of in greenback currency. And the 
price for the cotton being a debt payable in dollars and cents, 
the creditor would be bound to accept payment of it, under 
such a contract as this, in that genuine money of the country 
which the constitution of the United States provides that the 
general government only shall coin, and of which it declares 
that no State shall make any thing else a legal tender in pay- 
ment of debts. 

It is also, secondly, contended that the offer to pay for and 
receive the cotton, was.made at too late an hour of the last 
day in which plaintifis-were entitled to make it. -We are not 
of that opinion. It is proved that it was customary to use 
lights in weighing cotton about gin-houses, and that there 
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was not much danger in doing so. If this cotton was in a 
situation of much risk, in this particular, at another man’s 
screw for packing, one mile and 300 yards from the residence 
of defendant, instead of on his premises where it was raised, 
it was his fault that it wasso. He had given plaintiffs notice 
that they must pay for and receive it that day. They found 
him in time to have the cotton weighed, paid for and deliv- 
ered long before midnight, if it had been in the proper place 
for this to be done. And this, under the circumstances dis- 
closed by this record, was sufficient. 

The question about the time of day for such a delivery of 
bulky articles on the last day allowed by the contract, was 
examined at length and discussed ably in the interesting case 
of Starlup v. McDonald, in Exch. Cham. (6 Mann & Gr. 593). 
And in it the court held, that if the party to whom the offer 
is made be found after evening has set in, but in time for the 
performance of what is needed to be done to complete the 
transaction before midnight, the offer to deliver would then 
be good. 

This question, however, and several of the others raised 
on behalf of appellant, are made of no consequence by im- 
portant facts in this case. Although defendant had sent to 
plaintiffs notice requiring them to pay for and receive the 
cotton on the 20th day of October, and they were ready and 
offered to do so at a late hour on that day, defendant was not 
himself then, or previously, prepared to perform his part in 
the transaction, and yet declared he would not deliver the 
cotton then or after that day, notwithstanding plaintifis 
offered to pay for it and receive it at another time, when it 
could be weighed and examined, since defendant objected on 
account of the lateness of the hour. 

Men can not fling off their obligations at their own pleasure. 
The seller in a contract of sale, whose duty it is to get the 
articles sold ready for delivery, and who, therefore, may desig- 
nate the time when the buyer shall accept and pay for them, 
or lose the right to demand them afterwards—can not, by 
appointing a time of delivery when that duty on his part is 
not performed, put an end to the contract because the buyer 
also is not then ready to pay for the articles. The buyer 
need not be ready to pay for them until they are prepared to 
be delivered. In order to justify defendant in assuming to 
annul the contract against the will of plaintiffs, he must show, 
what he would be required to show in order to maintain a 
suit against them for non-performance of it, to-wit: that he 
was in a situation and ready on his part to do all that the 
contract required him to do, at the time appointed by himself, 


for the delivery of the cotton. Without this, he can not 
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absolve himself from his engagements by merely repudiating 
them and refusing to comply with the request of plaintiffs to 
fulfill them on a subsequent day. And his declaration that 
he will not do so, made to them when they are prepared and 
offer to pay for the cotton upon its being weighed, examined 
and delivered either then or afterwards, and when he is not 
prepared to perform on his part—only relieves them of the 
necessity of making an offer again, before bringing suit. The 
law does not compel them to do a vain or useless thing. 

Now, the contract bound defendant to deliver 27 bales of 
cotton, all, except one, of the quality of good middling. The 
bill of exceptions recites that all the evidence in the cayse is 
therein set forth. But there is none whatever in the record 
showing that the cotton was of the quality stipulated; while 
one of the witnesses, a planter of the same county, says that 
cotton, of the quality of good middling, “was scarce and 
above the quality mostly made by planters in his region.” 
Defendant did not, therefore, show that he was ready in this 
particular. 

Moreover, it was also proved by defendant himself, that he 
had only 25 bales of cotton on the 20th of October and not 
27. True, he said also, that the 25 bales “were more in 
weight than 27 bales of 500 pounds each.” This he could 
not know at the time he undertook to repudiate his agree- 
ment, because he swears they had then “never been 
weighed.” His contract was to deliver 27 and not 25 bales. 
If the cotton had gone down in price, instead of up, and he 
had 27 bales, each as heavy as the average of these 25 bales 
must have been to outweigh 27 of 500 pounds each, plaintiffs 
would have been obliged, under their contract, to take the 27 
bales at the price agreed on, though much higher than the 
cotton was then worth, unless the overweight was so great 
as to appear to be the result of an unjust imposition. 

In Davis v. Adams, (18 Ala. 264,) a planter who had agreed 
to deliver 50 bales of his crop of cotton, of 1847, in Mont- 
gomery at 10 cents a pound, in the following January—at 
which time the market price had fallen to 6} cents a pound— 
having tendered the cotton to the buyer, who refused to 
receive and pay for it—sued the latter for the difference 
between the stipulated and the market price. It appeared 
that the bales were of the average weight of 575 pounds each, | 
and that the usual average weight of bales was 550 pounds. 
A question being thereupon made, this court said: “If the 
parties had agreed upon the exact weight of the bales, then 
a tender of bales, materially different as to the weight, would 
not have been a compliance with the contract. But, as’ the 
contract is silent as to the weight or quantity of cotton that 
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each bale should contain, we must infer that they intended 
the bales should be of the usual weight, without meaning to 
be exact. Unless, therefore, the weight of the bales so far 
exceeded ordinary bales, or bales of the usual weight, as to 
show that the plaintiff intended to gain an advantage over 
the defendant by reason of the change in price, the court 
could not say that the bales did not correspond with the 
contract.” And not considering them excessively heavy, the 
court held that the buyer was bound to accept the 50 bales 
notwithstanding the overweight. 

The same rule must be applied in favor of the buyer as of 
the seller. If the weight be not expressed, the buyer, as we 
have seen, must take the number of bales he bargained for, 
though they be heavier than common and the price has gone 
down ; and it is certainly not more unjust to the planter who 
makes the bales, and can not intend in doing so to cheat 
himself, to say he must deliver the number he contracted to 
deliver, though they be heavier than usual and the price has 
gone up. In this particular also, defendant was not pre- 
pared to perform his part of the contract. 

It follows, that defendant was not in condition to release 
himself from his contract with plaintiffs, on the pretext that 
their offer to pay for and demand of the cotton on the day he 
appointed for the delivery of it, were made at too late an 
a and he did not do so by his declarations to that 
effect. 

The views we have expressed dispose of all the questions 
raised by the assignment of errors, either by answering them 
or by showing that some of them and the charges asked and 
refused, out of which they arose, must be regarded as ab- 
stract. 

The judgment of the court below is affirmed. 


Stone, J., not sitting. 


Pearce et ux v. Daughdrill. 


Bill in Equity to enforce Vendor's Lien. 


1. Answer ; when properly stricken out.—Where the vacation of a decree has 
been procured, upon defendant's agreement with the complainant to file an- 
swers by 4 certain time, admitting certain facts charged in the bill, the court, 
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as a proper mode of enforcing the agreement, may strike. from the files an- 
swers putting in issue facts which it was agreed to admit. 

2. Same.—-Answers not having been put in at the time agreed on, an order 
of the court directing them to be filed by a certain future day thereafter, does 
not operate a vacation of the agreement, or authorize the filing of answers in- 
consistent with it. 


AppeaL from Cireuit Court of Mobile. 

Heard before Hon. Jonn ELiorr.' 

The appellee, Daughdrill, filed this bill on the equity side 
of the circuit court in May, 1872, against Virginia Pearce 
and J. H. Pearce, her husband, to enforce a vendor’s lien on 
certain lots of land in the city of Motile. The bill charged, 
in substance, that Daughdrill was jointly seized with two 
other persons, of certain lots, numbered 1, 2 and 4, on cer- 
tain named streets in that city, and afterwards sold lot num- 
ber 4 to Adolph Sarac, executing a deed jointly with the 
other owners, and taking Sarac’s note for the purchase 
money, and on the 2d day of May, 1866, Sarac executed his 
note to complainant for an unpaid balance due to him, 
amounting to twenty-nine dollars; that whilst complainant 
was seized and possessed of the other lots, as stated, he sold 
them to said Sarac, giving bond to convey title, &c.; that on 
the 2d day of May, 1866, there was due on the purchase 
$261, for which Sarac also executed his note; that neither of 
said notes have been paid; that after such sale to Sarac, 
complainant, in order to comply with the bond for title, 
bought the interest of the other owners, and to save the ex- 
pense of “double conveyances,” &e., and relying on his 
equitable lien, procured the other owners to join with him in 
a conveyance on the 18th of February, 1867, to said Sarac, 
expressing $260 as the consideration, but this was never paid ; 
that afterwards, and before June 21st, 1871, Sarac died, leav- 
ing a last will and testament, and his wife Virginia his sole 
executrix, devisee and legatee; that she duly qualified and 
afterwards intermarried with Benjamin Pearce, and they 
jointly became possessed of the property. The eleventh 
paragraph of the bill charged, in substance, that complain- 
ant several times presented the notes to Virginia before her 
marriage with Pearce, and she each time promised to pay 
them, but since her marriage has refused to pay or secure 
them in any manuer. 

Subpoena was duly served upon each of the defendants the 
next day, and on the 27th day of June following, decrees 
pro confesso were duly entered against them, and the cause 
was thereupon submitted for decree on the bill, decrees pro 
confesso and testimony of complainant. A report was made 
which was confirmed, and a final decree rendered, ordering a 
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sale for the unpaid purchase money. Afterwards, at the 
same term, the solicitors of the parties made an agreement 
to set aside the decree pro confesso, order for reference, re- 
port and confirmation, and decree of sale, the defendants to 
pay costs, “and to file their answer and have the case ready 
to be submitted or tried on the first law day of the next 
term; the defendants to admit in their answer every thing 
charged in the bill of complaint, except the fact of notice to 
defendants of the existence of the debt-charge and lien of 
complainant on said lands as set out in the 11th paragraph 
of bill or elsewhere.” 

The defendants not having answered, the court, on the 
30th day of November, 1872, ordered a notice to issue to 
them requiring them to file their answer by the 7th day of 
December, 1872. On the 6th of December the defendants 
filed their answers, which the court next day ordered stricken 
out, “they not being in conformity to the written agreement 
on file.” These answers denied all the material allegations 
of the bill. Decrees pro confesso were thereupon taken 
against them, and the cause submitted for decree upon bill, 
decrees pro confesso and evidence of complainant. A refer- 
ence was again ordered, and the register reported that 
$328.50 was due. The report was confirmed and a final de- 
cree rendered, ordering a sale. 

The action of the court in striking out the answers, and 
then rendering decrees pro confesso against Pearce and 
wife, and the final decree rendered, are now assigned for 


error. 
GrorcGE N. Stewart, and W. Boytes, for appellants. 
GayLorD B. Ciark, contra. 


BRICKELL, C. J.—It is not insisted that the appellants, 
by mistake, or inadvertence, or by the fraud of appellee, 
made the agreement by which they procured the vacation of 
the first final decree against them, and were let in to make 
defense. Nor is it insisted the counsel representing them 
had not full authority to enter into the agreement. The 
benefits of the agreement they had obtained by the setting 
aside of the decree, and it was the duty of the court to com- 
~s them to an observance of it. The answers they intro- 

uced into the files, so far from conforming to, were in vio- 
lation of the agreement. They were not subject to excep- 
tions for insufficiency, or other cause. They were objection- 
able on no other ground than because they were violative of 
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the agreement by which the appellants had obtained the op- 
portunity of answering, they had lost by the former decree 
against them. A motion to strike the answers from the files 
was a proper mode of carrying into effect the agreement. 

The order of the court, made before the answers were 
filed, that the appellants answer by a specified day, did not 
relieve the appellants from the agreement. They had per- 
mitted the day on which they had stipulated to answer, to 
pass without answering, and the order served no other pur- 
pose than to notify them that they were in default, from 
which they could relieve themselves by answering on or be- 
fore the time appointed. The matter to be embraced in the 
answers, remained that on which they had previously agreed 
with the appellee. 

The failure of the appellants to answer in pursuance of the 
agreement, entitled the appellee to a decree pro confesso. 
That decree was rendered, and was succeeded by a final de- 
cree, in all respects regular. There is no error in the record, 
and the decree must be affirmed. 


Crawford, Adm/’r, v. Jones. 
Action for Rent. 


1. Rent, void contract ; for what admissible.—A contract of renting, though 
deprived of all force as a lease, because obnoxious to the statute of frauds, is 
admissible to show the character of the defendant’s occupation and the 
amount agreed to be paid for rent. \ 

2. Objection to evidence; what waiver of.—An objection to evidence on certain 
specified grounds, is an implied waiver of other objections. 

3. Charge; when properly refused.—A charge requested, based on an imma- 
terial inquiry and not directing the attention of the jury to the material ques- 
tion, is properly refused. 

4, Landlord and tenant ; what creates relation of.—Though a contract of rent- 
ing be void as such, under the statute of frauds, yet if the tenant enters and 
occupies under it, the relation of landlord and tenant is thereby created, and 
the former may recover of the latter the value of the rent, in an action for use 
and occupation. 

5. Same; when tenant estopped to deny landlord’s litle. —One who has thus 
become a tenant can not, when sued for the rent, deny his landlord’s title, 
unless he shows a bona fide eviction under a paramount title, or that landlord’s 
title was extinguished pending the occupancy; and his proof falling short of 
this, evidence of title in another or payment of rent to him, is no defense to 
the landlord’s action for rent. 


AppraL from Cireuit Court of Pickens. 
Tried before Hon. Lutuer R. Smirn. 
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The appellee, Jones, as surviving partner of the firm of 
J. A. Winston & Co., brought this action against the appel- 
lant as administrator of Thompson Crawford, deceased, to 
recover rent for a half interest in the “Pickensville Ferry,” 
which the intestate rented from said firm in his life time. 

The first count of the amended complaint claimed $225 on 
an account stated, &c., on the first day of January, 1869, 
“the same being for rent of the Pickensville Ferry, in said 
county, for the year 1868, the same being bid off by defend- 
ant’s intestate at an auction renting of said ferry, on the 28th 
day of December, 1867, by a licensed auctioneer, all the terms 
of section 1683 of the Revised Code being complied with by 
the clerk at said auction sale,” said sum to be paid on first 
day of January, 1869. 

The second count claimed $200, due from defendant’s 
intestate on the first day of January, 1870, “for the rent of 
the ferry during the year 1869, which was rented to him by 
plaintiff on the 15th day of January, 1869, rent to be due on 
the first day of January, 1870,” and averred that the intes- 
tate took possession under the said renting and received the 
profits of the ferry, without let or hinderance. 

The defendant, among other defenses, pleaded non assump- 
sit, and the statute of frauds. 

On the trial it was shown that the ferry, in which Mrs. Cox 
owned a half interest and John A. Winston & Co. the other, 
was on the 28th day of December, 1867, rented out at public 
outcry for the year 1868, by a licensed auctioneer, and that 
at said renting the attorney of the owners acted as clerk and 
made a memorandum, at the time, in writing, in substance 
as follows: 

“Memorandum of renting of Pickensville Ferry, Decem- 
ber 28th, 1867. Interest of Mrs. Cox rented to T. A. Craw- 
ford [the intestate} for 1868, due January Ist, 1869, at two 
hundred and twenty-five dollars. Winston & Co’s interest 
in same to same, at same prices and due at same time.” 

Under this contract the intestate took possession, and so 
remained during the year 1868. In the fall of the year, the 
intestate made application to the agent of the owners to rent 
the ferry for the succeeding year, but the contract of renting 
for that year, 1869, so far as concerned Winston & Co’s inter- 
est, was not made until the 15th day of January of that year, 
and under this last contract, which was verbal, the intestate 
took possession of the ferry and remained in possession 
during that year. 

The defendant moved to exclude all the evidence in regard 
to the renting at public outcry, on the grounds that the attor- 
ney of the owners was not a proper person to act as clerk; 
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that the memorandum was void under the statute of frauds, 
and that it was not sufficient to bind the intestate. This 
motion was overruled and the defendant excepted. The 
defendant, after proving certain deeds, offered them in evi- 
dence, “for the purpose of showing that Winston & Co. had 
neither the title or right of possession at the time of said 
public renting ;” but the court, on motion of plaintiff, excluded 
them and defendant excepted. It was shown that defendant 
paid rent for the ferry, for the year 1868, to other persons 
than Winston & Co., claiming that they were entitled to the 
rents that year. The defendant requested several written 
charges, each of which was refused, and to each of which 
refusals he duly excepted. The first of these charges in- 
structed the jury, in substance, if they found the clerk who 
made the memorandum was the attorney of the owners of 
the ferry, “at the time of the renting, he was not such a clerk 
as could bind the defandant.” The second charge requested 
instructed the jury, “if they found that the memorandum 
did not contain all the law required to be set forth, it was 
not sufficient to bind defendant’s intestate.” The third of 
these charges instructed the jury that the auctioneer was the 
agent of both parties and may bind them, but “neither of 
the parties themselves can occupy the relation of agent for 
both parties, except with the consent of the other.” 

The various rulings, to which exception was reserved, are 
now assigned for error. 


H. 8. Suetron and F. P. Snepicor, for appellant. 
M. L. SranseEt, contra. 


BRICKELL, C. J.—The complaint contains two counts - 
the first setting out a contract for renting for the year 1868, 
made at public auction, in December, 1867. To avoid the 
statute of frauds, it is averred the renting was at public auc- 
tion, and a memorandum made by the clerk of the auctioneer, 
conforming to the statute, R. C. § 1683. The second count 
is on a contract of renting, made in January, 1869, for that 
year. An averment is made that the defendant, under the 
contracts of renting, had the use and occupation of the pre- 
mises during each year. The memorandum made by the 
clerk of the renting in December, 1867, being introduced as 
evidence, the defendant moved its exclusion, because it was 
not a sufficient note of the contract. The motion was rested 
on several specified grounds, not material to be considered 
in the view we take of the case. The defendant requested 
several charges which were refused, all founded on the sup- 
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posed insufficiency of the memorandum, as a note of the 
contract, under the statute of frauds. 

The complaint in each of its counts, avers every fact neces- 
sary to support an action for use and occupation, and would 
on proof authorize a recovery, though the contract, under 
which the defendant entered and occupied, was obnoxious to 
the statute of frauds. The contract of renting, though by 
the statute of frauds deprived of all force as a contract of 
lease, is evidence to explain the character of the defendant's 
occupation and of the amount agreed to be paid as rent.— 
Hays v. Goree,4 St. & Por. 170; Crommelin v. Theiss, 31 Ala. 
412; Rainey v. Capps, 22 Ala. 288; Osgood v. Dewey, 13 Johns. 
240; Morehead v. Watkins, 5 B. Mon. 288. The specific objec- , 
tion to the memorandum, as evidence, made in the court 
below, was its insufficiency under the statute of frauds. No 
other objection will be considered here. The objection in 
the court below, on that ground only, must, if the evidence is 
subject to any other objection, be deemed an implied waiver 
of it.—1 Brick. Dig. 887, §§ 1193-94. 

The refusal of the charges requested, if they asserted cor- 
rect legal propositions, which we have not considered, was 
error without injury. The use and occupation of the prem- 
ises in 1868, under the contract of renting, was not disputed 
as a fact. If it had been, the evidence of it is full and uncon- 
tradicted. The plaintiff’s right of recovery did not depend 
on the validity of the contract of renting, but on the fact of 
permissive use and occupation by the defendant. Without 
affecting this right, the invalidity of the contract of renting 
could be conceded. A charge requested, based on an imma- 
terial inquiry, and not directing the attention of the jury to 
the material question for them to determine, is properly 
refused.— Bank of Mobile v. Brown, 42 Ala. 108; Martin v. 
Hill, Ib. 275. 

Though a contract of renting is void under the statute of 
frauds as a lease, if the tenant enters and occupies under it, 
the relation of landlord and tenant is thereby created. The 
tenant owes to the landlord the fealty, and the landlord owes 
to the tenant the duty, which are the inseparable incidents 
of a lease executed in the manner the statute of frauds pre- 
scribes. The landlord may by distress, or other legal reme- 
dies, collect his rent, and the tenant may retain the posses- 
sion against any known process of law. It follows, in an 
action for the recovery of rent or of possession, the tenant is 
estopped from denying the title of the landlord, unless he 
can show a bona fide eviction, under a paramount title, or that 
the title of the landlord pending the occupancy was extin- 
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guished.— Gudyell v. Duvall, 4J. J. Marsh, 229 ; English v. Key, 


39 Ala. 115. 
The evidence of the title of another than the landlord 


under whom the tenant entered, and of the payment of rent 
to another, was inadmissible. It may be remarked, this 
evidence had reference only to the rent for 1869. The con- 
tract of renting for that year, though oral, having been made 
in January, was not offensive to the statute of frauds. 
Thereby the technical relation of landlord and tenant was 
created; and there can be no doubt the tenant was estopped 
from denying the title of the landlord. 
The judgment is affirmed. 


Bard wv. Bingham. 
Appeal from Order denying Receiver. 


‘Ll. Receiver ; appointment of, on bill for dissolution of partnership.—In general 
a receiver will be appointed of course, upon the filing of a bill for the 
dissolution of a partnership, where it satisfactorily appears that complainant 
will be entitled to a decree of dissolution; but in all cases the appointment 
rests in the sound discretion of the court, in view of the particular facts pre- 
sented. 

2. Same; when receiver is properly denied,—In the present case, complainant, 
an insolvent partner, who had refused to consent to a dissolution, had been ex- 
cluded from any participation and control in a partnership which carried on 
a political newspaper and a job printing office, which had been conducted at a 
loss. Under the articles, he was entitled to equal control, except as to the edi- 
torial department, which was to be under his immediate management. Prior 
to the formation of the partnership, the partner in possession had owned all 
the property and conducted the business, and complainant purchased a half 
interest in the property and business on long credit, mortgaging it back to se- 
cure the debt. Complainant did not aver or show that the partner in posses- 
sion was insolvent, or that the property was endangered in his custody; nor 
did he aver or show any willingness, or ability, to make the payments as they 
fell due, or that his interest was equal to the amount due. Each partner 
charged the other with violation of the articles of partnership. 

Held: The chancellor, on complainant’s bill seeking a dissolution and set- 
tlement of the partnership, properly denied a receiver, pending the litigation. 


AppraL from Chancery Court of Montgomery. 

Heard before Hon. H. Aust. 

This was an appeal by Samuel Bard, from an order deny- 
Ing a receiver over the material and business of the “Ala- 
bama State Journal” newspaper, pending a suit by Bard 
against Thos. C. Bingham, his copartner in the business, for 
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a dissolution of the partnership and for a.settlement and dis- 
solution of its affairs. 

The bill alleges that on the 25th of July, 1875, Bingham 
sold a half interest in the paper to one John Bard for $7,500, 
payable as hereinafter stated, and entered into articles of co- 
partnership with him; that John Bard, as was understood 
by the parties at the time, was not the purchaser in fact, but 
represented Samuel Bard, who was the real purchaser ; that 
John Bard, by consent of all parties, afterwards withdrew, 
leaving Samuel owner of his interest in the concern and his 
rights under the partnership. By the agreement made on 
the 25th day of July, 1875, Bingham, who was then owner 
of the property, sold a half interest in the material, job of- 
fice, &c., which constituted the “Alabama State Journal,” for 
$7,500, payable in five equal annual installments—the first 
payable one year from date, with the privilege of extending 
it one year, all secured by a mortgage on the property sold. 
The proprietorship and management of the business of the 
newspaper, &c., to be in Bingham and John Bard jointly, but 
the “editorial management of the newspaper was to be ex- 
clusively under the management of Samuel Bard, subject 
only to the condition that the newspaper was to be politically 
a Union national republican newspaper, unless changed by 
unanimous consent of editor and proprietor.” This agree- 
ment also provided that John Bard & Bingham should di- 
vide the losses and profits of the enterprise equally, requir- 
ing monthly statements of receipts, &c. After this agree- 
ment was entered into, John Bard and Bingham entered into 
an engagement with Samuel Bard to edit the paper for the 
term of five years upon the conditions above stated, and Bard 
then entered on his duties as such editor, &e. 

The bill alleges that on the 15th of May, 1866, Bingham 
removed from its columns the name of Bard, as one of the 
owners of paper, without any justification, notifying the pub- 
lic that Bard was no longer connected with the paper, and 
excluded him from all editorial or other management of the 
affairs of the partnership, and has taken exclusive posses- 
sion of all the partnership property, and carries on the pa- 
per in this manner, in violation of complainant’s rights, for 
his own individual profit. 

The bull, after averring that complainant has complied in 
all respects with his duties and engagements as editor and 
partner, states other violation of the partnership articles on 
the part of Bingham, (which need not be further noticed,) 
and alleges that the partnership has contracted several thou- 
sand dollars of debts, for which complainant is justly re- 
sponsible with said Bingham. 
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The bill prays a dissolution of the partnership, a settle- 
ment of its affairs, and “in the meantime that a receiver be 
appointed to take charge of the partnership property, &c., 
and to manage and control the Alabama State Journal and 
its business under the order of the court,” &c. 

Bingham, in his answer, averred that Bard had neglected 
his business and left the city for several months at a time, on 
two occasions, when others had to be employed to do his 
work; that he deceived him as to the patronage and business 
he could control for the paper, whereby respondent made 
the contract with him, and had utterly fallen short of his 
promises and statements in that regard, and set out at length 
alleged derelictions of duty on the part of said Bard; that 
both Johri and Samuel Bard were insolvent, have overdrawn 
their accounts with the partnership, and that upon a collec- 
tion of all assets due the paper and business, and crediting 
one-half to Bard, and excluding the purchase money for the 
interest sold him, Bard would be about $2,500 in debt to 
respondent, but nevertheless, though requested to consent 
to a dissolution, refused. Respondent denied that he con- 
ducted the paper solely for his own profit since Bard’s exclu- 
sion, and expresses a willingness to allow him to share in 
the profits, but avers that the paper and business, instead of 
earning profits, have been ane on at a loss, but that the 
debts incurred by the partnership, with the exception of a 
trifling amount, were due to respondent. 

Affidavits and counter affidavits were filed on the hearing 
of the motion. 

The chancellor denied the motion for the appointment of 
a receiver, but required Bingham to give a bond with sure- 
ties for $1,500, payable to complainant, “not to wilfully injure 
the good will of the paper, or remove or injure the material 
and property, and further conditioned to pay the complain- 
ant such sum as may be found to be due, upon decree to be 
hereafter made,” and gave leave to Bard to renew the mo- 
tion if the bond was not given within the time prescribed. 

The refusal to appoint a receiver, is now assigned as 
error. | 


Warts & Sons, and D. 8S. Troy, for appellant. 
EmorE & GUNTER, conta. 


BRICKELL, C. J.—The contract of partnership, not com- 
miting the partnership effects to the exclusive possession of 
either of the partners, each partner has an equal right to the 
possession, and if wrongfully excluded, a court of equity will, 

(30) 
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on a proper case being shown, intervene for his relief. The 
interference may be by compelling specific performance of 
the contract ; or by injunction against a continuance of the 
exclusion; or by decreeing dissolution, if a case for dissolu- — 
tion is shown, and the appointment of a receiver pending the 
suit. The granting an injunction, arresting the one partner 
in his control and management of the partnership effects, or 
the appointment of a receiver, withdrawing the effects from 
the possession of all the partners, and taking them into the 
custody of the court, are stringent measures, not to be re- 
sorted to unless it appears they will operate entirely remedi- 
ally, will promote the interests of the partnership as an en- 
tirety, and will not inflict injury, beyond what the. character 
or the exigency of the case justifies. 

The authorities affirm as a general rule, that where a bill 
is filed seeking a dissolution of a partnership, and it satis- 
factorily appears that the complainant will be entitled to a 
decree for dissolution, a receiver will be appointed of course. 
The reason being that the same causes which would justify a 
decree for dissolution generally justify the appointment of a 
receiver.—Kerr on Receivers, 82, (note 1). The appoint- 
ment of a receiver, in all cases, rests in the sound discretion 
of the court, and in determining its propriety, the facts of 
each particular case are to be considered.— Fx parte Walker, 
25 Ala. 81. In Slemmer’s Appeal, 58 Penn. 168, the court 
decreeing a dissolution, directed the partnership assets to be 
transferred to that one of the partners who would pay or se- 
cure to be paid within a reasonable time the highest price 
for them,—Suarswoon, J., saying, “where a valuable business 
has grown up by the joint labors and contributions of all, the 
court should be careful to preserve it if possible, and to put 
all the parties upon a fair and equal footing in competing for 
it. To appoint a receiver, to direct a sale of the whole, and 
a winding up of the business, would destroy its value with- 
out benefitting either party.” 

The preservation of the subject of controversy for the 
benefit of the party ultimately decreed to have the right, is 
the object of committing it to the custody of a receiver. 
When it is apparent this purpose will not be accomplished, 
and the party in interest will be injured and not benefitted, 
a receiver ought not to be appointed. The business this 
partnership conducted was existing, in full operation, before 
the formation of the partnership. All the partnership prop- 
erty was the sole property of the appellee. Without the 
investment of capital, the appellant purchased an undivided 
half interest in the property, on long credit, mortgaging back 
— appellee such interest to secure the payments. The 
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business is not shown to have been profitable, but it appears 
rather to have been unprofitable. The appellee sought a 
dissolution by consent, to which the appellant did not ac- 
cede. The appellee is not averred to be insolvent, nor is it 
averred that the safety of the partnership property will be 
endangered in his custody. The ability and willingness of 
the appellant to make the payments for the half interest 
purchased, as they may severally fall due, is not averred ; 
nor is it averred that such interest is equal in value to the 
payments. The appointment of a receiver to continue an 
unprofitable partnership business, and the withdrawal of the 
partnership property from the possession of a solvent part- 
ner, its safety not being endangered, and he having a lien on 
the interest of the complaining partner which will absorb it, 
would be a harsh measure, not beneficial to the partnership, 
or to either partner. It would burthen the property with the 
costs of a receivership, inflicting unnecessary injury. The 
chancellor properly refused, in the exercise of his judicial 
eg to make the appointment, and his decree is af- 
rmed. 


Carleton v. Rivers et al. 


Bill in Equity to protect Separate Estate, and to establish Result- 
ing Trust, &e. 


1. Resulting trust ; what indispensable element of.—No resulting trust in lands 
purchased by a trustee, can arise in favor of the cestui que trust, unless coeval 
with the purchase and acquisition of title, the trust funds formed the consid- 
eration, while the title passed to the trustee individually. 

2. Same.—If a trustee for his own gain, and on his own credit, purchases 
and acquires title to land, and afterwards pays the notes given for the pur- 
chase with trust funds, no resulting trust is thereby fastened on the legal title. 

3. Earnings of wife; right of husband to; how affected by statutes creating the 
wife's statutory estate.—'The statutes creating the statutory estate of the wife, 
have not changed the common law rule, which made the wife’s saving the ab- 
solute property of the husband. 

4. Same; what not sufficient to show gift of, to wife.—Where the husband’s 
pursuits kept him from home during the greater part of several years, during 
which time the managemeut of the domestic affairs, including the supervision 
of the farm on which they resided, devolved on the wife, and she, by prudence 
and economy, derived profits from cultivating the farm, from which were re- 
alized money, the husband afterwards spent in paying a debt for lands pur- 
chased by him,—this is not sufficient to show a gift of such earnings to the 
wife, or that she had a separate estate in them. 


AppEAL from Chancery Court of Clarke. 
Heard before Hon. A. W. DILLarp. 
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The appellee, Rhoda Rivers, filed this bill against Carle- 
ton and others, seeking, in effect, to fasten a resulting trust 
on certain lands which her deceased husband had purchased, 
taking a conveyance direct to himself; the purchase money 
of which, she alleged, he paid with moneys of her separate 
estate. The husband afterwards conveyed the lands by deed 
of trust, and they were subsequently sold to pay the debts 
secured, in pursuance of a power contained in the deed. 
Carleton, who purchased at the sale, and others claiming 
through him, are made defendants. 

The case was before this court at the June term, 1873, on 
appeal from a decree dismissing the bill on demurrer, and is 
reported as Rivers v. Carleton, 50 Ala. 40. ; 

Her husband, who had been dead for several years when 
the bill was filed, had been, for some twenty years previous, 
engaged in “steamboating,” and was seldom at home; pay- 
ing only occasional visits. His wife managed and controHed 
the farm on which the family lived, and with the aid of his 
children, and some negroes belonging to the husband, culti- 
vated crops thereon. She was an industrious and thrifty 
woman, and by her prudent management and skill, was ena- 
bled to save a constderable sum of money. The husband 
purchased the land mentioned in the bill, “the wife not being 
known in the trade,” giving a draft on a mercantile firm in 
Mobile for a part of the purchase money, and his note for 
the remainder, at the same time taking a conveyance directly 
to himself. The draft was accepted and paid on his account. 
There was testimony to show that the debt due on account 
of the acceptance of the draft, and the note, were paid with 
the money which the wife had saved from the crops raised 
on the farm. : 

The chancellor decreed that the lands mentioned in the 
bill were the separate estate of complainant, and not sub- 
ject to the debts of her late husband; that the mortgage, or 
deed of trust, executed by him, be annulled so far as affected 
complainant’s rights, and that all title of purchasers under 
the sale made under the provisions of the trust deed, be de- 
vested out of them and invested in complainant. 

This decree is now assigned for error. 


K. 8. Daraan, for appellant. 


Gipsons & PRIcE, contra. 


BRICKELL, C. J.—This cause was before this court at 
the June term, 1873, on an appeal from a decree of the chan- 


cellor sustaining a demurrer to the original bill, for want of 
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equity. The decree was reversed, the court deciding the al- 
legations of the bill disclosed an investment by the husband 
of the separate funds of the appellee in the purchase of the 
lands in controversy, whereby a trust of the legal title re- 
sulted to her. The cause now returns on an appeal from a 
final decree on pleadings and proofs, establishing and en- 
forcing the trust. 

The general principle, that if one person purchase lands 
with the moneys of another, taking title to himself, a trust 
results to the owner of the money, in a court of equity, is 
most rigidly enforced when the person using the moneys sus- 
tains a fiduciary relation to the person whose moneys are in- 
vested; and perhaps never with more strictness than when a 
husband, having under his control the separate estate of the 
wife, purchases lands with it, and takes title to himself. 
Whatever may be the relations of the parties, the founda- 
tion of the trust, the indispensable element of its existence, 
is that coeval with the purchase, and the acquisition of title, 
the moneys of one formed the consideration, while the title 
passed to another. A husband, a trustee, or whatever may 
be the relation he bears to another, may, on his own credit, 
and for his own purposes and profit, purchase lands and take 
the title to himself. Subsequently, in violation of duty, com- 
mitting a breach of trust, he may appropriate trust funds to 
extinguish the debt he created in the purchase. This viola- 
tion of duty—this breach of trust—cannot relate to the orig- 
inal purchase and conveyance, and engraft on it a trust, 
not springing up cotemporaneous with the purchase and con- 
veyance. The purchase and conveyance pass the entire 
estate, legal and equitable. It was without trust or incum- 
brance, from the delivery of the conveyance. The resulting 
trust, a court of equity recongnizes and enforces, says Ch. 
Kent, “must have been coeval with the deeds, or it cannot 
exist at all.”— Botsford v. Burr, 2 Johns. Ch. 405; Foster v. 
Trustee of Atheneum, 3 Ala. 302; Rogers v. Murray, 3 Paige, 
390; 1 Lead. Cases in Eq. 272, 280. 

The lands on which the appellee seeks to fasten the trust, 
were purchased by the husband on his own credit, and the 
purchase and conveyance were cotemporaneous. The secu- 
rities for the purchase money were a draft or bill, drawn by 
the husband in his own name, which was subsequently ac- 
cepted and paid on his account solely, and his promissory 
note payable in the future. If it is conceded to the appellee 
that this draft and note were by the husband subsequently 
paid with her separate funds, the payment could not devest 
the legal estate vested in the husband by the conveyance, on 
which no trust was imposed when it was created. The chan- 
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cellor, therefore, erred in decreeing a trust of the legal title 
resulted to the appellee. 

The moneys, it is averred, that were used in paying these 
debts, were derived from the savings of the appellee during coy- 
erture. At common law, these savings were as absolutely the 
property of the husband as the fruits of his own industry and 
economy. By gift, he could create in the wife an equitable 
estate in them. The evidence of such gift must be clear, and 
it must be apparent the husband intended to divest himself 
of the right to suc’. savings, and to set them apart to the 
separate use of the wife-—McLemore v. Pinkston, 31 Ala. 266. 
The statutes creating separate estates have not changed this 
rule of fhe common law, nor lessened the right of the hus- 
band to the earnings and savings of the wife. Such earnings 
and savings are not property accruing to the wife within the 
meaning of these statutes, and it is only as to such property 
the common law rights of the husband are changed. He is 
still entitled to the control of the wife, and to the benefits of 
her labor and economy.—fRaybold v. Raybold, 20 Penn. 310; 
Henderson v. Warmack, 27 Miss. 834; Elliott v. Bentley, 17 
Wis. 591; Hoyt v. White, 46 N. H. 45; Gerry v. Gerry, 11 
Gray, 381. All that can be justly said of the evidence in this 
cause, is that, for a series of years during the coverture, the 
husband was engaged in pursuits which constrained him to 
be absent from his home the greater part of the time. Dur- 
ing this absence the management and control of the domestic 
affairs, including the supervision of the farm on which they 
resided, devolved on the appellee. By her industry, pru- 
dence and economy, profits were derived from the cultivation 
of the farm, and from these profits were realized the moneys 
the husband applied in the payment of the debt incurred in 
the purchase of the lands. Apart from the husband’s ac- 
quiesence in the appellee’s management and control of the 
farm, and of her children, and the slaves employed in culti- 
vating it, there is not the slightest evidence that he had re- 
linquished any claim he had to the appellee’s earnings, or to 
the profits of the farm. Such acquiesence was a necessity 
of his prolonged absence, and continued engagement in 
other pursuits, which seem to have demanded his entire at- 
tention. It does not authorize the inference that he parted 
with his right to the earnings of the wife, or created in her 
a separate estate in them. 

The decree must be reversed, and a decree here rendered 
dismissing the bill, at the cost of the appellee in this court 


and in the court of chancery. 
VoL. Liv. 
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Marion Savings Bank v. Dunkin. 
Action on Bill of Eachange. 


1. Corporate existence; when party not estopped from denying.—One dealing 
with a corporation in matters not falling within the purview of its delegated 
powers, is not thereby estopped from pleading its want of authority, to make 
the contract sought to be enforced against him. 

2. Same; when is estopped.icWhere, however, the contract is within the 
delggated powers, one who has dealt with it in its corporate character, is in 
general, estopped from setting up its want of complete organization, according 
to the provisions of its charter, to defeat the corporation in the enforcement of 
the contract he has made with it. 

3. Same; what not such dealing with corporation as will estop party from setting 
up incomplete organization.—The accommodation drawer of a bill of exchange, 
which was discounted by a bank, by the acceptor who procured it to raise 
money for his own use in that way—the drawer not being aware of this and 

not being present or participating in the negotiations—is not thereby estopped 
from denying the proper organization of the banking corporation, when sued 
by it on the bill. 

4, Free banking corporation; what sufficient organization of.— Under the pro- 
visions of the Revised Code (Part 2, Title 1, Chapter 1, §§ 1644 e¢ seq.) as 
amended by the act of 1868, ‘‘supplementary to the corporation laws of Ala- 
bama,” a corporation is sufficiently organized to carry on the business of a 
bank of discount and deposit and loaning money, when the certificate of the 
associates (properly acknowledged and recorded) for the purpose of carrying 
on such banking business, shows the name selected by the associates ; the town 
where its business is to be conducted ; the amount of capital stock (within the 
limits prescribed) and the number of shares into which it is divided ; the name 
and place of residence of the stockholders ; the shares held by them respect- 
ively, and the time when the association is to begin and terminate. 

5. Same.—'The association not claiming the right to issue or circulate its 
own notes, no deposit of money and transfer of stock to the auditor (under 
§§ 1644 and 1646 of the Revised Code, ) is necessary to authorize it to carry on 
other banking business. ‘ 


Appa from Circuit Court of Perry. 

Tried before Hon. G. H. Crata. 

The “Marion Savings Bank,” an association organized 
under the provisions of the Code upon free banking, (Part 2, 
Title 1, Chap. 1, $$ 1644 et seq. as amended,) commenced this 
suit against the appellee to recover the amount of a bill of 
exchange, dated November 10th, 1873, drawn by him on and 
accepted by John Walthall, and payable to T. M. Walthall 
sixty days thereafter at the Marion Savings Bank, and by 
him endorsed to plaintiff. 

Among other defenses set up, Dunkin pleaded that the 
Marion Savings Bank “never was a company incorporated 
under the laws of Alabama, and has no right in law to sue 
as such.” 

The bill was put in evidence, together with proof that the 
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parties had waived protest and notice, and the testimony 
introduced showed that it was made under the following cir- 
. cumstances. John Walthall, the acceptor, being desirous to 
borrow money, made application to the cashier of the bank, 
who informed him that the bank would furnish the money 
upon satisfactory security. Walthall afterwards returned 
with the bill sued on, and the cashier discounted it according 
to instructions. Dunkin was not present at these negotia- 
-tions, and had no part whatever in them, nor did he know 
when he drew the bill that it was intended to discount it at 
that bank. 

The plaintiff then read in evidence the certificate of sthe 
associates, together with their articles of association, and 
showed by the records of the probate court of Perry county, 
where the bank did business, that said certificate was prop- 
erly acknowledged and recorded. 

The certificate and articles of association showed that the 
association was formed for the purpose of carrying on a bank 
of “discount and deposit, upon the terms and conditions, and 
exercising the powers and subject to all the habilities pre- 
scribed by the ome of Alabama—it being the object of the 
association to carry on the business of banking, by discount- 
ing bills and notes, receiving deposits and issuing certifi- 
cates for the same, buying sant selling gold and silver bullion, 
and foreign coin and bills of exchange, by lending money 
upon real and personal security, and by exercising such inci- 
dental powers as are necessary to carry on the business.” 

The certificate showed, 2d, that the “Marion Savings 
Bank” was the name selected to distinguish the association 
and to be used in its dealings; 3d, that its operations were 
to be carried on in the town of Marion, in Perry county, Ala- 
bama; 4th, that its capital stock was $100,000, divided into 
a thousand shares; 5th, the names and places of residence 
of the stockholders, and the number of shares held by each 
respectively; 6th, that the association would commence bus- 
iness on the first day of April, 1872, and continue twenty 
years from its date. 

The plaintiff also introduced the minutes of the proceed- 
ings of the company, showing a stockholder’s meeting, the 
election of a president, cashier and other necessary oflicers, 
who accepted, on the 21st day of February, 1872. The evi- 
dence showed that the bank was located and did business as 
stated in the certificate. 

This being all the evidence, the court charged the jury, in 
substance, that under the evidence the plaintiff had never 
been a legally incorporated company and could not maintain 
the suit. The court refused charges requested by the plain- 
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tiff in writing, asserting a contrary view; also a charge 
as follows: “If defendant has contracted with this corpora- 
tion and dealt with it as a corporation, and agreed in writing 
to pay this bill, the jury must find for the plaintiff for the 
amount loaned, less any usury.” 

In consequence of these rulings, plaintiff took a nonsuit, 
with bill of exceptions, &c. : 

The charge given and the refusal to charge as requested, 
are now assigned as error. 


W. M. Brooks, for appellant. 
L. N. WatrHatt and T. H. Warts, contra. 


STONE, J.—In the case of the Pennsylvania Railroad 
Company v. Canal Commissioners, 21 Penn. State Rep. 22, 
Chief Justice Back, delivering the opinion of the court, said: 
“When thé State means to clothe a corporate body with a 
portion of her own sovereignty, and to disarm herself to that 
extent of the powers that belong to her, it is so easy to say 
so that we will never believe it to be meant when it is not 
said.” Speaking further of the rule of construing powers of 
a corporation, he said: “In the construction of a charter, to 
be in doubt is to be resolved; and every resolution which 
springs from doubt is against the corporation.” 

In the case of Grand Lodge of Alabama v. Waddill, 36 Ala. 
318, we quoted this language approvingly. Substantially the 
same idea was expressed in the following cases: State v. 
Stebbins, 1 Stew. 308; State v. Mayor & Aldermen of Mobile, 
5 Por. 279; Mayor & Aldermen v. Allaire, 14 Ala. 400; Hx 
parte Burnett, 830 Ala. 461. In the case of City Council of 
Montgomery v. M. & W. Plank-road Company, 31 Ala. 76, we 
affirmed the above principle, and went a step further, hold- 
ing that a party dealing with a corporation in a matter not 
within the purview of its delegated powers, does not thereby 
estop himself from setting up in defense, the want of author- 
ity in the corporation to make the contract. The same doc- 
trine was affirmed in the case of Grand Lodge v. Waddull, 
supra. In such case the doctrine of estoppel can not be held 
to apply, without clothing corporations with the ability to 
increase their powers indefinitely, by sheer usurpation. Such 
contracts, on the part of a corporation, are ultra vires and 
void; and no right of action can spring out of them. 

When, however, the contract is within the delegated pow- 
ers of the corporation, and the question is whether the cor- 
poration has been duly and completely organized according 
to the provisions of its charter, a very different rule is applied. 
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Parties who deal with such corporation in its corporate 
capacity, thereby, as a general rule, estop themselves from 
denying due organization when sued on such contract.— White 
v. [toss, 15 Abb. Pr. Rep. 66; White v. Coventry, 29 Barbour, 
305; Montgomery Railroad Company v. Hurst, 9 Ala. 513. 

We are not prepared to say, however, that the present 
defendant is estopped by any thing appearing in this record, 
from setting up the defense of want of proper organization 
of the Marion Savings Bank according to the requirements 
of the law, if such want really exists. He is not the party 
who made the contract, if one was made, with the Marion 
Savings Bank. The proof shows that the acceptor of the 
bill applied to the bank for a loan of money, and tendered as 
security, or for discount, a paper in form of a bill of exchange, 
drawn by defendant on and accepted by him, the party ten- 
dering, and endorsed by another. This was enough to charge 
the bank with notice that the defendant was accommodation 
drawer.—Saltmarsh v. P. & M. Bank, 14 Ala 668. The 
present defendant, not being present at, nor participating in 
the negotiation, so far as we are informed, we can not know 
or affirm that he authorized the acceptor to borrow money 
upon it from the plaintiff, or that he knew such use was to 
be made of it. Hence, we can not say that the defendant, by 
any act of his, recognized the plaintiff as a corporation, or 
estopped himself from disputing it. We speak of the facts 
- as the record tends to show they were made to appear in the 
court below. 

The Revised Code, Part 2, Title 1, Chapter 1, § 1644 et seq., 
relates to free banking corporations, and provides for their 
incorporation under a general law. This general law was 
changed and amended br the act “supplementary to the 
corporation laws of Alabama.”—Pamph. Acts, 1868, p. 349. 
In the proceedings to incorporate the Marion Savings Bank, 
there seems to have been a strict compliance with the law, 
except that the associates did not propose to become a bank 
of issue, or to issue or put in circulation any of their own 
notes. Hence, they made no deposit of money with the 
treasurer, under section 1644, and transferred to the comp- 
troller [auditor] no United States stocks, or bonds issued or 
endorsed by the State of Alabama, under section 1646 of the 
Revised Code. The powers they sought to obtain, and the 
only banking powers they seem to have exercised, are those 
enumerated in section 1655 of the Revised Code. The argu- 
ment is made, that by failing to comply with sections 1644 
and 1646 supra,the associates did not organize their corpora- 
tion ric to law, and that such pretended corporation 
bad no authority to contract, and has no authority to sue. 

You. LIV. 


474 











= 


\XS 











1875.] OF ALABAMA. 475 A 
rt 


(Edwards and Wife v. Bibb et al.] 


The associates, as shown ir the record, conformed strictly 
and fully to sections 1652, 3, 4, Revised Code, as amended 
by the act of 18th November, 1868. These proceedings were 
all made matter of record. Nothing else is required to be 
recorded, in order to perfect incorporation. inquirer, 
then, into the authority of the banking corporation to con- 
duct the business of banking, would find on the records all 
the evidence which such records could show of complete 
incorporation. We think such incorporation, without more, 
authorized the bank to do and perform all the banking powers 
enumerated in section 1655 Revised Code; and all other 
powers conferred by said Chapter 1, except the power to 
issue and circulate its own notes as money. Before they 
could be authorized to exercise the power of issue and circu- 


lation, under section 1648, the associates must have made - 


the deposit required by section 1644, and must have made 
the transfer required by section 1646 of the Revised Code. 
The rulings of the circuit court were in direct conflict with 
these principles. 
The judgment of the circuit court is reversed, the nonsuit 
set side, and the cause remanded. 


Edwards and Wife v. Bibb et dl. 


Bill in Equity for Dower. 


‘* Kxecutory devise,” what valid,—The testator, whose will was duly admit- 
ted to probate here in the year 1840, devised certain lands in this State to hi 
widow for life, and at her death ‘‘to his eldest son T., and his lawful male is] 
sue, and in event T. should flie leaving no lawful male issue, or leaving the 
same, such male issue should become extinct before he or they arrive at the 
age of twenty-one years, likewise leaving no male issue, then and in that case, 
my will and desire is, that such estate, with the property named and devised, 


my said wife, shall become the property of my son D., to descend to the law- | 


ful male issue of him, my said son D.” : 

The widow took possession and then died. T. thereupon entered and too 
possession, jeaving a widow and infant daughter, but never having had male 
issue. D. then took possession and died intestate, leaving a widow and heirs, 
who partitioned the land among themselves. T.’s widow filed her bill to have 
dower allotted her in the lands. . 

Hed—1. The testator intended to confine the words ‘“‘leaving no male is- 
sue” to the male issue of Thomas Bibb, living at his death, and this contin- 
gency Was not too remote. (Reaffirming on this point Edwards and Wife v. 
Bibb et/al , 43 Ala. 666.) 

2. The contingency not being too remote, the remainder over was a valid 
‘‘executory devise,” within the meaning of the proviso to the 10th section of 
the act of 1812 (an act to amend an act respecting conveyances, Toulm. 15, 
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Laws of Alabama, 247; Clay’s Dig. 157, § 37), which governed this case, and 
upon T.’s death the title in him became extinct, passing to D. in fee. 
3. T.’s widow was not entitled to dower. 
4, Dower ; when wife not entitled to.—Dower is a derivative estate, the crea- 
ture of law, not of contract, carved out of or abstracted from the inheritance, 
( which the husband, by his own act alone, cannot bar or impair; where, how- 
ever, by the very terms of the conveyance, or devise, legal in form and pur- 
pose, the estate expires with him, cutting off per formam doni, the heritable 
quality of the estate, and the title passes to another as purchaser by a valid 


limitation over, the primitive estate is gone, and there is nothing left from, 


which dower can be derived: 


5. Same —What would be the result if the case were one of mere reversion : 


to the demisor or grantor; is not decided. 


AppEAL from Limestone Chancery Court. 

Heard before Hon. R. 8. Warxins. 

This was a bill in equity, filed by Ann C. Edwards and her 
husband, against Mary P. Bibb individually, and as admin- 
istratrix of the estate of David Porter Bibb, deceased, and 
certain of his heirs at law, seeking to have dower allotted to 
her in certain lands in their possession. 

The complainant, Ann C., in the year 1857, intermarried 
with one Thomas Bibb, jr., and continued to live with him 
as his wife until his death, and afterwards intermarried with 
her present husband and co-complainant, Julian T. Edwards. 
Her claim of dower in said lands arose in this wise: Prior 
to the year 1840, Thomas Bibb, sr., (the father of Thomas 
Bibb, jr., complainant’s first husband,) was seized of a val- 
uable tract of land in Limestone county, the lands in ques- 
tion, known as the “ Belmina estate.” 

Thomas Bibb, sr., died on the 23d day of April, 1840, leay- 
ing a last will and testament, which was duly admitted to 
probate in that county. The will, among other provisions 
not necessary to be here noticed, devised said Belmina es- 
tate, with the exception of a small portion,.(which he had con- 
veyed to one Jackson,) to testator’s wife, Parmelia Bibb, dur- 
ing her natural life, and at her death, “unto. my eldest son, 
Thomas Bibb, and his lawful male issue, and in case my said 
son Thomas should die, leaving no lawful male issue, or 
leaving such male issue, the same should become extinct, be- 
fore he or they shall arrive at the age of twenty-one years, 
and likewise leaving no male issue, then, and in that case, 
my will and desire is, that said estate, with the property 
named and devised to my said wife, shall become the prop- 
erty of my son, David Porter Bibb, to descend to the lawful 
male issue of him my said son Porter.” 

This clause of the will was once before construed in this 
court, in an ejectment suit brought to recover the lands, in 
which dower is sought, from the heirs of David Porter Bibb. 
See Edwards and Wife v. Bibb et al., 43 Ala. 666. 
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About the year 1855, said Parmelia departed this life, af- 
ter taking possession of the lands devised to her for life, and 
thereupon said Thomas Bibb, jr., entered and took posses- 
sion, and so remained until his death in 1861, leaving a 
daughter, the fruit of his marriage with complainant, but 
never having had any male issue. He left a will from which 
his widow duly dissented, and which in the view the court 
took of this case need not be further noticed. In 1865 the 
said David Porter Bibb entered into possession and so re- 
mained until his death in the latter part of that year, intes- 
tate. The appellees, Mary P. Bibb, his widow and admin- 
istratrix, and his heirs at law, were in possession of said 
lands at the time of the filing of said bill, and had made par- 
tition among themselves. 

The chancellor dismissed the bill on demurrer, and hence 
this appeal. 


tide VV 


L. P. Watker, and Joun D. Branpov, for appellants. 


Pryor, and Roprnson, contra. 


STONE, J.—In the case of Edwards & Wife v. Bibb et al., 
43 Ala. 666, the question considered and decided was, 
whether under the will of Thomas Bibb, sr., Thomas Bibb, 
jr., took an absolute title in fee to the property therein de- 
scribed as a portion of the Belmina estate, or did it pass to 
David Porter Bibb on the death of Thomas Bibb, jr., “leav- 
ing no lawful male issue.” Thomas Bibb, jr., had died 
“leaving no lawful male issue.” It was then ruied that the 
words of the will constituted a valid “executory devise” of 
the estate over to David Porter Bibb. An application for a 
rehearing in that cause was overruled, and the decision be- 
came final, settling for all time the rights of the parties to 
that suit to the property involved therein. 

The present is an application by the widow of Thomas 
Bibb, jr., for dower in the same lands, the title to which, it 
was determined in that suit, passed from Thomas Bibb, jr., 
and his heirs, by his death, “leaving no lawful male issue.” 
We are asked to review the decision pronounced in that 
cause. 

Thomas Bibb, sr., died in 1840, and his will should be con- 
strued according to the law as it stood at that time. Two 
objections are urged against the legality of the devise over 
to David Porter Bibb; first, that it contemplates an in- 
definite failure of issue of Thomas Bibb, jr.; second, that 
not being within the terms of the proviso to the 10th section 
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of the act of 1812, entitled “An act to amend an act respect- 
ing conveyances,” (Toulmin 15, Laws of Alabama, 247; 
Clay’s Digest, 157, § 37), the devise over must fail. The 
first of these objections was considered and passed on in the 
case of Kdwards & Wife v. Bibb, 43 Ala. 666. It was there 
said: “We entertain the opinion that the testator intended 
to confine the words, ‘leaving no lawful male issue,’ to the 
male issue of Thomas Bibb, living at his death.” We think 
the words of the devise are fairly susceptible of the above 
construction, and we adhere to it, and agree with our prede- 
cessors that “this contingency would not be too remote.”— 
See page 674. 

The second objection to the devise over was not dis- 
cussed in the case cited, although necessarily implied in the 
result. It arises under the 10th section of the act of 22d 
December, 1812, which reads as follows: 

“That every estate in lands or slaves, which now is or shall 
hereafter be created an estate in fee tail, shall from hence- 
forth be an estate in fee simple, and thesame shall be discharged 
of the conditions annexed thereto by the common law, re- 
straining alienations before the donee shall have issue, so 
that the donee, or person in whom the conditional fee is 
vested, or shall vest, shall have the same power over the said 
estates, as if they were pure and absolute fees; Provided, 
that any person may make a conveyance, or demise of lands 
to a succession of donees then living, and the heir or heirs 
of the body of the remainderman, and [in] default thereof, 
to the right heirs of the donor in fee simple.” In the case 
of Simmons v. Augustin, 3 Port. 69, this statute first came up 
for construction. The question was whether the donee, 
Thomas J. Augustin, took the absolute fee in the lands which 
he could convey, and had conveyed in his life time; or 
whether the title, on his death, passed to Martha Augustin, 
his daughter, as a purchaser. The deed was styled “entailed 
deed of gift,” and its granting clause was “to Henry W. and 
Thomas J. [Augustin} and the legal heirs of their bodies 
forever, after the demise of the” dono:. There had been 
partition of the lands between Henry W. and Thos. J. Au- 
gustin, and the latter had conveyed, and had died. Martha, 
the daughter of Thomas J., brought suit for the recovery of 
the lands which had been partitioned to her father. The 
question was ably argued, and Judge Sarroxp delivered the 
opinion of the court, which was exhaustive and able. . The 
decision was that the absolute title passed, under the deed, 
to the first taker, and that Martha Augustin did not take as 
a purchaser. In reference to the proviso in the statute, the 
eonet said, “that to constitute a valid limitation by deed, as 
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here contended for, the language prescribed in the statute, 
particularly the clause, ‘and in default thereof, to the right 
heirs of the donor in fee simple,’ must be adopted ; and that 
for the want of such in this deed, it must, according to the 
direction of the statute, operate as a pure and absolute fee 
in the donees.” 

The case of Martin v. McRee and Wife, 30 Ala. 116, is 
based on Simmons v. Augustin, supra, and holds that to con- 
stitute a valid entailment, all the essential elements of the 

roviso to the 10th section of the act of 1812 must’ co-exist. 
In the will then construed, all the elements of the proviso 
were found, except that there was only one, and not “a suc- 
cession of donees then living,” and consequently there was 
not, and could not be a “conveyance or demise to the heir, 
or heirs of the body of the remainderman”; for there could 
be no remainderman. The court said, “the case presented 
by the fourth paragraph of the will is not the specific. case 

rovided for and saved by the proviso to said 10th section.” 

his case carried the principle to the utmost possible limit. 

The case of Goldsby v. Goldsby, 38 Ala. 404, although gov- 
erned by the Code, and not by the act of 1812, is somewhat 
confirmative of the principle settled in Simmons v. Augustin, 
supra. 
tt is, perhaps, proper to remark that although the 10th 
section of the act of 1812 converts every estate in “lands and 
slaves” which now is, or shall hereafter be created an estate 
in fee tail, into an estate in fee simple,” yet the proviso which 
permits a certain species of entailment, is limited to lands. 
The same distinction is preserved in the Code, except that 
instead of slaves, the Code employs the phrase, personal prop- 
erty.—See sections 1570, 1578, 1579 Rev. Code. 

In the case of Williams v. Graves, 17 Ala. 62, the subject 
of the suit was slaves. Each party claimed under a will, 
which contained the words proper to create an estate tail. 
The bequest to the first takers contained words of inherit- 
ance, creating, or purporting to create an estate in fee tail, 
with an attempted liraitation or executory devise over in the 
following language: “If either of my said daughters should 
die without an heir of her body begotten, the property so 
willed them, or the one so dying without an heir, the prop- 
erty of this one to pass off and become the property” of an- 
other. This court held that the limitation over was good as 
an “executory devise.” In this case there was no allusion 
made to the act of 1812.—See Williams on Per. Prop., side 
page, 302; Lenoir v. Rainy, 15 Ala. 669; Machen v. Machen, 
ab. 8373; Keyes on Chat., §§ 24, 250, 251. In the case of 
Machen v. Machen, and Lenoir v. Rainy, supra, it was decided 
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that the attempted remainder in the one and reversion in the 
other, did not take effect. : 

In the case of Williams v. Pearson, 38 Ala. 299, the subject 
of controversy was both real and personal property. The be- 
quest was to the testator’s daughter, and to the “begotten 
heirs of her body”; and “if she should die without a sur- 
viving heir or heirs of her body,” then over, for the benefit 
of certain named charities. She did die without “begotten 
heirs of her body,” and the question was whether the re- 
mainder over was good. In this case, as in the case of Wil- 
hams v. Graves, supra, the court did not refer to the statute 
of 1812; and did not refer to the rule of the common law . 
that estates tail can not be created in personal property. 
The court said: “The estate which the daughter took under 
the 6th item of the will was a fee, determinable on her dying 
without a surviving heir or heirs of her body.” And so the 
remainder in favor of the charities was upheld as a valid ex- 
ecutory devise. 

Some stress has been laid on an expression found in J/ason 
v. Pate, 34 Ala. 392, relating to section 1570 of the Revised 
Code. The expression is: “It controls conveyances to A and 
the heirs of his body, and converts the estate created there- 
by into a fee simple in A, instead of a fee tail, as it existed 
at common law.” Again, on page 390: “It [§ 1574 Revised 
Code] also embraces all cases where an estate is given gen- 
erally to A, followed by the words with remainder, or at the 
death of A, (or other equivalent expression,) to the heirs’ is- 
sue, or heirs of the body of A.” 

The will which was construed in the case of Mason v. Pate, 
was made after the Code of 1852 became operative. It was 
controlled by its provisions. We apprehend that sections 
1570 and 1578-9 of the Revised Code, construed in pari ma- 
teria with section 1574, will require a very different cons- 
struction from that which was given to the act of 1812 in the 
case of Murtin v. McRee. 

It will be seen by the authorities above cited, that the 
10th section of the act of 1812 has, in two well considered | 
cases (Simmons v. Augustin and Martin v. McRee,) been con- 
strued as prohibiting the creation of an executory devise, 
contingent on the termination of an estate, good at common 
law as an estate tail, unless the limitation is expressed in 
language substantially equivalent to that found in the pro- 
viso to that statute. 

On the other hand, devises and bequests over, dependent 
on the termination of estates which were so phrased as to 
create estates tail at common law, have been upheld in the 


cases of Williams v. Graves, and Williams v. Pearson, supra, 
Vou. Liv. 


480 

















1875. ] OF ALABAMA. 481 


: [Edwards and Wife v. Bibb et al.] 
and in the case of Hdwards & Wife v. Bibb, 43 Ala., constru- 


ing the will now under discussion. 

In the case of Simmons v. Augustin, no question was pre- 
sented of a devise or conveyance over, after the extinction of 
the issue in tail. The only question presented was, did the 
heir in tail take as a purchaser? It was decided that she 
did not. 

The case of Martin v. McRee, presented the question of re- 
version. The cases of Williams v. Graves, Williams v. Pear- 
son, and Edwards v. Bibb, supra, each and all presented the 
question of the validity of the devise over. The cases of 
Simmons v. Augustin and Lenoir v. Rainey, arose under deeds. 
The other cases cited from our reports arose under wills. 

A difference of phraseclogy between the declaratory clause 
and the proviso in the 10th section of the act of 1812, has 
not heretofore been commented on. The section declares 
“That every estate in lands or slaves which now is, or shall 
hereafter be created an estate in fee tail,’ &«. The word 
“created” is broad enough to include devises as well as con- 
veyances. The proviso is: “Any person may make a con- 
veyance or demise of lands to a succession of donees then 
living,’ &c. The first provides for both lands and slaves, and 
interdicts entailment. The proviso authorizes entailment of 
lands by conveyance, to a certain extent. Whether any legal 
consequénces grow out of this change of phraseology, it is 
not our purpose at this time to inquire. 

The question considered above has been raised and con- 
sidered under statutes very like ours, in several of the States 
of this Union; and in the States of Virginia, New York, 
Georgia, Ohio and Mississippi, it was held that a limitation 
over by way of executory devise could not be engrafted on 
anestate tail—See Carter v. Tyler, 1 Call. 164; Hill v. 
Burrow, 3 Call. 342; Tate v. Tally, ib. 354; Jiggets v. Davis; 
1 Leigh, 368; Thomason v. Anderson, 4 Leigh, 126; Lee v. 
Craig, 8 Leigh, 449; Tinsley v. Jones, 13 Grat. 289; Gray v. 
Gray, 20 Geo. 808; Lott v. Wykoff, 2 Comst. 355; King v. 
King, 12 Ohio, 473; Jordan v. Roach, 32 Miss. 481. 

A similar statutory provision received a different construc- 
tion in North Carolina.—See Jones v. Spaight, 1 Car. Law 
Repository, 544; Dew v. Zollicoffer, 4 Dev. & Bat. 438. 

I feel constrained to say the number, if not the weight, of 
adjudged cases fully sustains the principle declared in Sim- 
mons v. Augustin, and would lead to the conclusion that Thos. 
Bibb, Jr., took a fee simple in the Belmina éstate. 

My brother Manning, however, thinks that the decision 
made in Kdwards & Wife v. Bibb, 43 Ala. 666, should be ad- 
hered to. He cites Williams v. Graves, Williams v. Pearson, 

(31) 
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supra, and the opinion of Chief Justice DarGan in Flinn v. 
Davis, 18 Ala. 132, in support of the proposition that the 
limitation in the present case is not too remote, and that the 
executory devise over is good. He is also of opinion that 
inasmuch as no controversy was had with devisees in remain- 
der in the cases of Simmons v. Augustin, Martin v. McRee, or 
Goldsby v. Goldsby—the last named two being cases of rever- 
sion—these cases are less authoritative on the point we are 
considering, than are the cases of JWVilliams v. Graves and 
Wiliams v. Pearson. On this question I yield the inclina- 
tion of my mind to his, and the result is that, on this point, 
the decree of the chancellor is affirmed. 

I confess myself not much averse to this result. Under 
the decision in Edwards & Wife v. Bibb, 43 Ala. 666, the 
estate of Thomas Bibb, Jr., has forever lost the lands in con- 
troversy, under the ruling in that case that the title in him 
became extinct at his death, because the limitation was ef- 
fective. If it should now be held that his widow is entitled 
to dower in the same lands, because the same limitation over 
is inoperative to devest the title of the first taker, this would 
present a result at least somewhat startling. The repose of 
society and the stability of titles plead earnestly for ad- 
herence to a decision of this, the court of last resort, when 

' it has, after most exhaustive argument, solemnly construed 

a muniment of title—See Alabama Life Insurance and Trust 

Co. v. Boykin, 38 Ala. 510. 

It results from what we have said above, that under the 
will of Thomas Bibb, sr., Thomas Bibb, jr., took an estate, 

ia determinable on his dying “leaving no male issue”; and that 
inasmuch as he did so die, the executory devise over to Da- 
vid Porter Bibb took effect at the death of the former. We 
shall, consequently, in the discussion of the remaining ques- 
tions presented by this record, deal with the subject as if 
there were no words of entailment in the devise we are con- 
sidering. 

Under this will thus construed, Thomas Bibb, jr., either 
took a fee simple, having another fee engrafted upon it by 
way of executory devise, to come into being on the happen- 
ing-of’an event therein provided for as a conditional limita- 
tion, or he took only a life estate, and at his death, his law- 
ful male issue, if he had left such, would have taken as pur- 
chasers. If the latter be the true construction of the devise, 
no one will contend that Thomas Bibb’s widow would be 
dowable of the lands. Supposing, then, that the estate of 
Thomas Bibb was a defeasible fee, the question comes up, is 
his widow entitled to dower, the estate of her husband hav- 
ing expired with his life ? 

VoL. Liv. 
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Few questions of the law have been more discussed, or 
have given rise to more perplexing distinctions than that of 
the widow’s right to dower in lands, the title to which passed 
out of her husband contemporaneously with his death, by 
force of some limitation, reversion or remainder. The case 
in hand is one of remainder, which has taken effect. The 
question is thus stated by a very accurate writer: “Is the 
widow entitled to dower after the estate of her husband has 
determined, before its natural expiration, by the happening 
of an event particularly mentioned in the instrument cre- 
ating it, but without disturbing or overreaching his prior 
seisin ?” 

The case of Buckworth v. Thirkell, is one of the first cases 
on this question.—3 Bos. & Pul. 652, note. That case came 
before Lord MansFIzLD, one of England’s greatest jurists, and 
it was determined that the husband was entitled to curtesy. 
The rule in regard to dower is the same on this question as 
that in regard to curtesy. 

The case of Buckworth v. Thirkell has not had the good 
fortune of commanding universal assent, Mr. Butler, in his 
note to Coke upon Littleton, page 141, while conceding that 
upor the termination of an estate tail by the failure of issue, 
the right of curtesy or dower will attach as a prolongation 
of the estate, yet contended that when a fee simple is de- 
termined by a valid executory devise, neither curtesy or 
dower ensues. Other writers contend for the same distine- 
tion.—See very full discussions of this question in Park on 
Dower, page 157, et seq.; 1 Scrib. on Dower, 284, et seq. To 
follow them through the shadowy mazes of their disquisi- 
tions would tend rather to bewilder than instruct. The hu- 
man mind is not wont to rest satisfied with distinctions when 
it can find no substantial differences to rest them on. 

Speaking of dower, as affected by conditional limitations, 
Chancellor Kent says: “The estate of the husband is, in a 
more emphatical degree, overreached and defeated by the 
taking effect of the limitation over, than in the case of col- 
lateral limitation”; and, he adds, “the ablest writers on 
property law are evidently against the authority of Buck- 
worth v. Thirkell, and against the right of the dowress when 
the fee of the husband is determined by executory devisé, or 
shifting use.”—4 Kent’s Com. 50. 

Mr. Jacob, in his learned note published in the appendix 
to 2 Bright on H. & W., p. 468, says: “Upon the introduc- 
tion of conditional limitations by way of use and executory 
devises, it became a question whether dower or curtesy 
should cease when the estate was determined by either of 
these modes. Upon principle, it would seem that the decision 
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of this question ought to be guided by analogy to the general 
rule of the common law, and not by analogy to the excepted 
case of an estate tail. . . . The conditional limitation 
destroying the estate, defeats the whole of that which is ex- 
pressly granted. It would be singular, if that which is in- 
cluded in the grant by implication only, could be preserved.” 
He adds, “The supposed rule, (speaking of Mr. Preston’s 
attempt to justify the rule laid down in Buckworth v.. Thir- 
kell,) rests on very doubtful grounds.” 

In New York, it was decided by Chancellor Watwortu 
that where an estate in fee was terminated by the happen- 
ing of a conditional limitation, and the executory devisees 
took as purchasers, the widow of the first devisee could not 
have dower.—See Adams v. Beekman, 1 Paige, 631. 

In the case of Weller v. Weller, 28 Barbour, 588, the same 
question arose as in Adams v. Beekman, supra. The court 


said, “The widow takes her estate through the husband, | 


and not from him like one who inherits; for he can do no act 
which will divest herright. And when the estate of the hus- 


band is determined by the happening of an event which, 


defeats its further continuance, the estate in dower must be 
determined with it. It is a part of the same estate of -free- 
hold and inheritance of which the husband was seized, and, 
to the extent of it, so much abstracted from what would 
otherwise descend to the heirs at law. ; ; . The 
wife’s right to dower ceased with the estate out of which it 
could only proceed. This conclusion conflicts with Lord 
MANSFIELD’s judgment in Buckworth v. Thirkell. It is the 
rule, however, given by Mr. Crvis& in his treatise on the law 
of real property, and is the rule now sustained by Mr. Park 
with singular ability in his work on the law of dower.” 
WASHBURN, in his work on real property, vol. 1, p. 212, says: 
‘ “There is a class of cases where, what at first sight might 
seem to be an inconsistent doctrine is applied. Thus, in the 
familiar case of tenant in tail dying without issue, although 
the estate, as one of inheritance, is determined, and the 
remainder over upon such a contingency takes effect, yet, it 
having been an estate of inheritance in the tenant, his widow, 
if he dies, will be entitled to dower, it being by implication 
of law annexed to such an estate as an incidental part of it, 
a portion of the quantity of enjoyment designated by the 
terms of the limitation itself. And the doctrine is broadly 
laid down by writers upon the subject, that wherever the 
husband is seized during coverture of such an estate, as is 
in its nature subject to the attachment of dower, the right 
of dower will not be defeated by the determination of that 
estate by its regular and natural limitation.” He adds: 
Vou. LIv. 
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“This class of cases has given rise to much ingenious specu- 
lation and grave diversity of opinion, where the estate of the 
husband is one of inheritance, but ceases at his death by 
what is called a conditional limitation.” 

The case of Buckworth v. Thirkell was followed in Moody 
and Wife v. King, 2 Bing. 447; and in this country, in the 
cases of Milledge v. Lamar, 4 DeSaussure, (So. Ca.) 617; 
Evans v. Evans, 9 Barr. (Pa.) 190, and Northeut v. Whipp, 
12 B. Monroe, (Ky.) 65. In a later case in South Carolina, 
Wright v. Herron, 6 Rich. Eq., the court of errors was equally 
divided, and no decision was pronounced. This case pre- 
sented the same question as the one presented in Buckworth 
v. Thirkell. 

In the case of Hvans v. Evans, supra, the opinion of the 
supreme court of Pennsylvania was pronounced by Chief 
Justice Gipson—one of the ablest jurists that ever sat on 
that bench. It will be seen that he was laboring to break 
down the imaginary distinction attempted to be drawn by 
Mr. Butier and others between the cases of remainder-over, 
made and provided to take effect after the termination of an 
estate tail by failure of issue, and the termination of an estate 
in fee simple by failure of heirs, with a valid limitation over 
by way of executory demise. He says: “I can not appre- 
hend the reason of his [Mr. Butler’s| distinction between a 
fee limited to continue to a particular period at its creation, 
which curtesy or dower may survive, and the devise of a fee 
simple, or a fee tail, absolute or conditional, which, by sub- 
sequent words, is made determinable upon some particular 
event, at the happening of which curtesy or dower will also 
cease.” He propounds, and in effect answers, the following 
pertinent inquiry, “ How to reconcile to any system of reason, 
technical or natural, the existence of a derivative estate, after 
the extinction of that from which it was derived, was for him 
| Mr. Butler] to show; and he has not done it.” 

Any attempt to maintain a distinction between the claim 
of dower or curtesy, when the inheritance in an estate tail 
has failed, and a limitation over has taken effect, per formam 
doni, and the same result when an estate in fee has been 
determined by the happening of the event upon which a 
conditional limitation over was made to take effect, by the 
terms of the instrument creating the title, is too artificial and 
technical to command our assent. Dower is a derivative 
estate; it is derived from the estate of the husband. It is 
the creature of the law, not of contract. While the husband 
lives, there is no estate in dower. It is an interest, carved 
out of, or abstracted from the inheritance; or out of the 
estate of the husband’s alienee, if the widow survives, and 
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has not relinquished her dower. The husband, by any con- 
veyance made, or recovery suffered by him, can not bar, or 
impair her right. 

When, however, by the very terms of the conveyance or 
devise, legal in form and purpose, the estate of the husband 
expires with him, cutting off per formam doni, the heritable 
quality of his estate, and the title passes to another as pur- 
chaser by a valid limitation over, the primitive estate 1s gone, 
and there is nothing left from which dower can be derived. 
We do not declare what would be the result, if the case were 
one of mere reversion to the demisor or grantor. It will be 
time enough to consider that question when it arises. 

Decree affirmed. 


Chief Justice BrickeLL, having been of counsel, not sit- 
ting. 


Youngblood v. Youngblood. 
Bill in Equity to Recover Over-payment, ke. 


1. Demurrer; what equivalent to recital overruling. —Where a cause submitted 
on ‘bill and answer, and pleadings and proof,” and the only pleading, other 
than the bill and answer, was the demurrer incorporated in the answer, the 
demurrer is included in the submission ; and if the decree rendered awards full 
relief to complainant, the demurrer was of necessity overruled. 

2. Same; amendment, when presumed properly made.—In this state of the 
record, if the court, at asubsequent term, for the purpose of making the record 
speak the truth, allows an amendment so as to show that the cause was ‘‘sub- 
mitted for hearing on demurrer, as well as on bill, answer and proof, and that 
the demurrer was overruled,” and the record does not disclose the evidence 
upon which the amendment was allowed, it must be presumed that there was 
proper and sufficient evidence to authorize it. Whether this be so or not, only 
those prejudiced by the allowance of the amendment can complain of it. 

3. Equity; what not sufficient to give jurisdiction. —The general rule is that a 
court of equity will not take jurisdiction, when there is a clear, complete and 
adequate remedy at law. The mere intervention of fraud, no discovery or any 
special equitable relief being sought, will not authorize a court of chancery to 
grant relief, or entertain concurrent jurisdiction with the court.of law, in cases 
cognizable at law. 

4, Same.—Whenone person, on assuming the debt of another, a purely legal 
demand, agreed to make a deduction to the amount the debt was lessened by 
compromise with third persons, and on settling with the original debtor com- 
puted and was allowed usurious interest, and by fraudulent misrepresentations 
that he had obtained no such reduction, induced the debtor to pay a much 
larger sum than was really due, the debtor has a complete and adequate remedy 
by action at law, for money had and received, to recover the overpayment. 


AppkAL from Chancery Court of Bullock. 
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Heard before Hon. B. B. McCraw. 
The opinion states the case. 


Cropton, and Norman & Wixson, for appellant. 
ARRINGTON & TOMPKINS, contra. 


BRICKELL, C. J.—Incorporated in the answer is a demur- 
rer to the bill, assigning as causes a want of equity, and that 
the complainant had a plain and adequate remedy at law. 
The cause was submitted for final decree, as the record 
recites, “on bill and answer, pleadings and proofs.” The 
decree, as originally rendered, fails to notice the demurrer, 
though adjudging the complainant the relief prayed. At a 
subsequent term, on motion of réspondent, the record was 
amended, so as to show the cause was submitted for hearing 
on the demurrer, as well as on bill, answers and proofs, and 
that the demurrer was overruled. The amendment was 
made, as the record recites, “because such was really the 
truth.” On what evidence the court ordered the amendment 
is not disclosed. The submission was on bill, answer and 
pleadings. The only pleading, other than the bill and 
answer, was the demurrer, and this was, of consequence, 
embraced in the submission. The decree adjudging full 
relief to the complainant, the demurrer must have been over- 
ruled. We incline to the opinion, sufficient matter was thus 
shown by the record to authorize the amendment. However 
this may be, the amendment having been made, to make the 
record speak the truth, as is declared, and the presumption 
not being repelled by a disclosure of the evidence, we must 
presume the action of the chancellor was based on proper 
and suflicient evidence. We do not concede that on this 
appeal we could inquire whether the amendment was cor- 
rectly made or not. That inquiry could only arise when the 
order of amendment was brought here for revision by a party 
prejudiced by it. 

The general rule is, that a court of equity will not take 
jurisdiction, if there is a clear, adequate and complete remedy 
at law. Such remedy existing, there is no necessity for the 
peculiar remedial process or functions of a court of equity; 
and if the court entertained the suit, it would act as a court 
of law, administering no other relief than could be obtained 
in a suit at law—the legal and constitutional distinction 
between the jurisdictions of a court of law and a court of 
equity, would be subverted, and the defendant deprived of 
his right to a trial by jury.—Hipp v. Babin, 19 How. 278; 
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Parker v. W. L. & W. Co., 2 Black. 551; Ins. Co. v. Bailey, 
13 Wall. 616. 

The allegations of the bill, from which a right to relief is 
deduced, are that the complainant was indebted to respond- 
ent, the debt being a pure legal demand—that he paid it, 
and in making the payments usurious interest was computed 
against him, and by the fraud and misrepresentation of res- 
pondent he was induced to pay a much larger sum than was 
really due. The fraud and misrepresentation consists in the 
respondent’s denial that he had by compromise with third 
persons to whom he was liable for the payment of money, 
showa by decrees of the court of probate of Pike county, 
obtained a reduction of such liability, such liability form- 
ing the consideration of the debt due respondent. By agree- 
ment with respondent, when the debt to him was contracted 
by complainant, a deduction, was to be made from such debt 
if such compromise was made. The relief prayed is an ascer- 
tainment of the real amount due the respondent, and of the 
payments made by complainant, including the credits to 
which he was entitled, and a decree for the payment to him 
of the sum it may be ascertained he had overpaid. 

It was settled in this State, at an early day, in cases which 
are historical, that a court of equity has not jurisdiction to 
decree restitution of usurious interest voluntarily paid.— 
Jones v. Watkins, 1 Stew. 81. The bill makes no allegation 
which relieves the payment of usurious interest of the char- 
acter of voluntary, and of consequence there is no right to 
relief on that ground. 

Money paid voluntarily, under a mistake of facts, whether 
the mistake is the result of mere ignorance, or is superin- 
duced by the fraud of the party receiving it, is recoverable 
at law in an action for money had and received.— Rutherford 
v. McIver, 21 Ala. 750; Kelly v. Solari, 9 M. & W. 58; Town- 
send v. Crowdy, 8 Com. Bench, N.S. 477; (S.C. 98 Eng. Com. 
Law, 476); Sellers v. Smith, 11 Ala. 264; Wilson v. Sargent, 
12 Ala. 778; Walker v. Mock, 39 Ala. 568; Town Council v. 
Burnett, 34 Ala. 400. To support the action for money had 
and received, it is generally necessary to show the receipt of 
money. Yet if the parties have treated the consideration 
upon which the plaintiff seeks to rest the liability as money, 
the action will lie —1 Brick. Dig. 140, § 74. According to 
the allegations of the bill, though the payments by complain- 
ant were principally in the sale and conveyance of land, a 
definite price was fixed on the land for which he received 
credit, and it was by both parties treated as a payment in 


money. 
It is urged, however, that although the law furnishes an 
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adequate remedy to the complainant for the overpayment he 
may have made through mistake and ignorance, because of 
the fraud of the respondent, which superinduced it, a court 
of equity has concurrent jurisdiction—that it has, as it is 
sometimes said, “an original, independent and inherent ju- 
risdiction to relieve against every species of fraud, not bein 
fraud of a penal nature.” Such expressions are often inet 
in the text books, and in judicial decisions, but it is difficult 
to support them by express adjudications; and certainly 
they are irreconcileable with the line of decisions which has 
been observed in this State. “Fraud is,” says WALKER, C. J., 
“of itself, a ground of equity jurisdiction. But this rule is 
not universal in the jurisdiction of England, or in any of the 
United States. The doctrine of this court is, that nctwith- 
standing the fraud, if the party can have full, complete and 
adequate redress at law, he can not go into chancery. By 
that doctrine, as expounding a just and convenient rule, too 
long recognized in this State to be lightly departed from, we 
will abide, without inquiring whether it harmonizes with all 
the decisions upon this subject.”— Dickinson v. Lewis, Garth- 
waite & Co., 34 Ala. 648. In Sadler v. Robinson, 2 Stew. 520, 
it was decided, that where money had been paid under a 
contract, which was fraudulent, or which had been rescinded, 
that an action at law would lie to recover it back; and in the 
absence of some special ground, a court of equity had no 
jurisdiction to decree its recovery. The court say: “No 
reason is suggested by the bill, why the appellees can not 
have justice administered to them at law; no discovery is 
asked for, as essential to enable them to prosecute their 
rights; no deficiency of strict legal proof is complained of. 
On what ground, then, the appellees ask the intervention of 
a court of equity, we can not comprehend. It can not be 
because they charge their vendor with fraud; for every cir- 
cumstance alleged as fraudulent, could it avail them, is fully 
examinable at law.” This decision was followed in Knotts 
v. Tarver, 8 Ala. 748, and it was declared that a court of 
equity would not take jurisdiction, though fraud had been 
practiced, if there was an adequate remedy at law, unless a 
discovery was necessary, or some other ground for interfer- 
ence was shown. The very point involved in the demurrer 
to this bill, was decided against the complainant in Russell v. 
Little, 28 Ala. 160, in which it was held, that a court of equity 
will not entertain jurisdiction of a bill, the sole object of 
which is to recover money alleged to have been paid through 
ignorance or mistake of fact on the part of the complainant, 
and through fraudulent practices on the part of the defend- 
ant, if the remedy at law is adequate and complete. 
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No discovery is sought by the complainant, no embarrass- 
ment of legal remedies is disclosed. The relief sought can 
be fully obtained in a suit at law. The rights of the parties 
are strictly legal, and without overstepping the line of its 
jurisdiction and depriving the defendant of his right to a trial 
by jury, a court of equity can not maintain the bill. The 
demurrer should have been sustained, and the decree of the 
chancellor overruling it must be reversed, a decree here ren- 
dered sustaining it and dismissing the bill. The appellee 
must pay the costs in this court, and in the court of chan- 
cery. 


Hart v. Clark. 
Bill in Equity to enjoin Judgment at Law. 


1. Demurrer; when not considered.—Under the Revised Code, § 3350, no 
demurrer to a bill can be heard unless the grounds are set forth specially. A 
demurrer because ‘‘ there is no equity in the bill,” sets forth no special cause, 
and can not be considered. 

2. Amendment; what does not make new case, &c.—The original bill sought 
to enjoin a judgment, on a note given by a surviving partner to the deceased 
partner’s administrator for his interest in the partnership assets, alleging that 
it was executed upon the agreement, that the amount due upon it should be 
applied to the payment of the intestate’s indebtedness to the firm, and in satis- 
faction of partnership debts if necessary, and that this was necessary. An 
amendment was made, showing that the agreement was with the administra- 
tor’s duly authorized agent in that behalf; that in a suit pending in that court 
for a settlement of the partnership affairs, the register, on reference to state 
the accounts, had reported that the partnership was indebted to the surviving 
partner ; that a large amount of partnership debts were still outstanding. It 
made no new parties, nor prayed any other relief than that sought in the orig- 
inal bill. 

Held: The amended bill was not repugnant to the original ; did not make 
& new case, and was not multifarious. : 

3. Dissolution of injunction on denials of answer; when improper.—It is error 
to dissolve an injunction on the denials of an nnsworn answer, or answer on 
information and belief, where the facts are positively charged. 

4. Same; when dissolution will be decreed without regard to denials of answer. — 
Although the answer denying the equities of the bill is not sworn to, yet, if 
upon its coming in, motion is made to dissolve the injunction for want of 
equity in the bill, and that objection is well taken, the motion must prevail, 
and the bill be dismissed, without regard to the defects of the answer. 

5. Writlen contract ; how can not be varied.—The legal effect of a written con- 
tract for payment of money, which is plain and unambiguous, can not be 
varied by parol proof of an agreement that it should be naomi in some 
other way ; and in the absence of mistake, fraud and the like, the rule is the 
same in equity as at law. 

6. Partnership assets, lien of partner on; how lost.—While each partner has 
a lien on partnership effects, and can compel their appropriation to partner- 
ship indebtedness in preference to individual liabilities of the partners, and 

VoL. LIV. 























1875. | OF ALABAMA. 491 


{Hart v. Clark.] 


has also a specific lien for the amount of his share, and for any moneys ad- 
vanced by him in excess of that amount, for the use of the partnership, the 
lien, in general, exists only in favor of the several partners ; and if they divide 
or partition the property, each partner taking his own share, the lien is 


gone. : ; 
7. Same.—If one partner purchases the half interest of his deceased co- 


partner, at administrator’s sale, he thereby separates, by his own voluntary act 
and contract, that part of the assets trom the other partnership effects, and 
thereby waives any lien which he may have had thereon as partner. 


AppraL from Chancery Court of Barbour. 

Heard before Hon. B. B. McCraw. 

The original bill in this cause was filed by the appellant, 
Hart, against appellee, Emeline Clark, to enjoin the collec- 
tion of a judgment, which the latter had obtained against 
him. 

According to its statements, one John W. Clarke, husband 
of said Emeline, was complainant’s partner in the “ware- 
house business” in the city of Eufaula, the partnership own- 
ing a negro man and dray and mules. Clark died in 1862, 
and his wife Emeline and one Robinson qualified as admin- 
istrators, and in the year 1863 obtained an order for the sale 
of his personal property to pay debts. Hart was then in 
possession of the property, claiming and controlling it as 
surviving partner. Clark was largely indebted to said firm, 
but complainant, when asked to give his consent to the 
administrator’s selling Clark’s half interest in the property, 
“consented to it upon the express understanding with the 
the admimistrator and administratrix, that he was to be 
allowed to purchase said interest, and give his note for the 
purchase money, according to the terms of the order, with 
the agreement, if it was afterwards ascertained that Clark’s 
interest in the partnership was insufficient to pay the firm 
debts and Clark’s individual indebtedness to it, the amount 
of the note should be applied in liquidation of such claims.” 
With this understanding the administrators made the sale 
and Hart became the purchaser executing to the administra- 
tors the note, which was the foundation of the judgment 
sought to be enjoined. When the note was given, as well as 
when it matured, Clarke was largely indebted to complainant, 
after exhausting all his interest in the property and assets of 
the late firm; and Clark’s individual estate had been ex- 
hausted in the payment of his individual debts and duly 
declared insolvent. Complainant had also been compelled 
to pay out of his individual property debts of the late firm, 
as also individual debts of Clark, for which the firm was 
bound, and had given Clark credit for the amount of the note 
long before the suit was brought upon it. 

On a final settlement of Clark’s estate, the administrators 
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reported the note as uncollected, and said Emeline took it 
in payment of an alleged claim for dower. She afterwards 
brought suit on it in the circuit court, where Hart set up the 
foregoing facts as a defense, and judgment was thereon ren- 
dered in his favor; but on appeal to the supreme court, it was 
reversed, “on the ground that the matter of said defense 
was not available at law, and intimating that the defense was 
available in a court of chancery.” On a second trial, she 
recovered judgment in conformity to this ruling, for the 
amount of the note. 

The defendant answered, admitting, in substance, all the 
allegations of the bill, except the making of the agreement 
as to the manner in which the note was to be applied, and 
the indebtedness of her intestate to the firm. She positively 
denied the making of the agreement, and alleged that on a 
settlement of the partnership accounts, Hart was justly 
indebted to her intestate. She also demurred, “because 
there is no equity in the bill.” 

The answer was verified by the oath of complainant, “that 
the facts therein stated were true, to the best of her knowl- 
edge, information and belief.” 

Complainant, thereupon, by leave of court amended his bill, 
alleging that the agreement as to the manner in which the 
proceeds of the note were to be applied, was not made with 
the administrator and administratrix, but with one Keils, 
their duly authorized agent, who had formerly been Clark’s 
confidential clerk. He also alleged, by way of further amend- 
ment, that a son of Clark had filed a bill, then pending in 
court, for a settlement of said partnership, and that upon a 
reference therein ordered the register reported, after credit- 
ing the deceased partner with the amount of said note, that 
the partnership was largely indebted to complainant, which 
statement of the accounts complainant averred was strictly 
correct. He further averred, that the debts of the late part- 
nership, for a large amount, were still unpaid, and that the 
personal property purchased by him was subject to the pay- 
ment of those debis. He also repeated the prayer for relief, 
contained in the original bill. 

The appellee again answered, denying all the allegations 
in the amendment, except as to the pendency of the suit for 
the settlement of the partnership. 

She demurred to the amended bill, on the ground that 
there was no equity in it; that it was multifarious; that it 
was repugnant to the original bill and made a new ease. 
She thereupon moved to dissolve the injunction, because of 
the denials in the answer and because it was devoid of equity. 
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The answer to the amended bill was not required to be sworn 
to, and was put in without oath. 

The cause was submitted in term time, “on motion to 
dissolve the injunction for want of equity in the bill and on 
the denials in the answer.” The court dissolved the injunc- 
tion and dismissed the bill; hence this appeal. 


J. L. Puan, for appellant. 
Oates & McKteEroy, contra. 


STONE, J.—The present case was submitted to the chan-. 
cellor, in term time, on, first, the demurrer; second, on mo- 
tion to dissolve the injunction on the denials in the answer. 
The demurrers for multifariousness and for repugnancy be- 
tween the original and amended bills, are not well taken. 
No argument is here offered in support of them, and we find 
nothing in the pleadings to justify either. 

The only other demurrer is a general one—that there is no 
equity in the bill or amended bill. This, under the statute, 
we are not permitted to consider.—Rev. Code, § 3350. 

The answer is not so verified as that we can consider its 
denials on the motion to dissolve.—Rule 32; 1 Brick. Dig. 
678, § 554; Calhoun v. Cozzens, 3 Ala. 485. This would be 
decisive of the present case were it not for another rule, well 
settled by the decisions of this court, namely; that “on the 
‘coming in of an answer, either admitting or denying the alle- 
gations of the bill, the court will, on motion, dissolve the 
injunction and dismiss the bill, if it is wanting in equity.”— 
1 Brick. Dig. 677, $$ 546, 550. In fact, it would seem an 
anomaly to predicate error of a decree dissolving an injunc- 
tion, when the bill contains no equity. It thus becomes our 
duty to inquire whether the bill in this case, as amended, 
contains equity. 

In a suit at law between these parties, founded on the note 
on which the judgment was recovered, which the present bill 
seeks to enjoin, an appeal was prosecuted to this court.—See 
Clark v. Hart, 49 Ala. 86. It was then correctly ruled that 
the note was unambiguous, was for the payment of money, 
and that parol evidence of an agreement made at the time of 
its execution, the result of which was to vary its legal effect, 
could not be received. On this question, the rules of evi- 
: i, are the same in equity as at law.—3 Greenl. Ev. 
_ Questions of mistake in the draft of contracts, and of fraud 
in the procuring their execution, will sometimes authorize 


¥ 





| 
j 
| 





494 SUPREME COURT [Dec. Term, 


{Hart v. Clark. } 
the introduction of parol proof, varying the terms of the 
writings. But this under circumstances not disclosed in the 
present record, and not necessary to be here considered.— 
McGehee v. Rump, 37 Ala. 651. 

It can not be disputed that each partner has a lien on the 
partnership effects, and can successfully claim that they be 
applied to the full payment and discharge of all debts and 
liabilities of the partnership, before any partner or his repre- 
sentative, or any individual creditor of such partner, can 
claim any right or title thereto. And each partner has also 
a specific lien on the partnership effects, not only for the 
amount of his share, but for moneys advanced by him beyond 


. that amount for the use of the partnership.— Donelson v. 


Posey, 13 Ala. 268-9; Story on Part. § 97. 

This lien, however, as a general proposition, exists only in 
favor of the several partners. Creditors, except in certain 
conditions not shown in this record, can assert no lien. 
Partners may sell the partnership property; may convey 
even to one of their own number ; and the lien will be there- 
by destroyed. They may partition or divide the partnership 
effects, each partner taking his own share; and the lien 
spoken of above will cease to exist. In the case of Coffin v. 
McCullough, 30 Ala. 107, the two partners had changed their 
firm connections by taking in one Griggs ; and the firm name 
was changed to that of Coffin & Griggs. Into this new firm 
Coffin & McCullough each put the stock of the old firm of 
Coffin & McCullough as their several shares of the capital 
stock of the new firm. In a suit brought by McCullough 
before his death, but decided afterwards, a decree was ren- 


dered in his favor for the amount of his share in the latter - 


firm. Coffin then sought to have the amount of such decree 
applied primarily to the partnership debts of Coffin & McCul- 
lough. It was held, that by the formation of the new part- 
nership, and by the transfer of the partnership assets of 
Coffin & McCullough to the new partnership of Coffin & 
Griggs—each partner obtaining an individual credit by such 
transfer for one-half thereof—the effects ceased to be part- 
nership assets of Coffin & McCullough, and the right to have 
them applied first to the partnership debts of Coffin & McCul- 
lough was thereby lost.—See, also, Leese v. Bradford, 13 Ala. 
846. 
We think the case of Coffin v. McCullough, supra, decisive 
of this. Hart purchased of the administrators of Clark the 
latter’s half interest in certain partnership effects, and gave 
his note for such half interest, payable to said administra- 
tors. 

That note is the foundation of the judgment sought to be 
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enjoined in the present suit. Hart, by his own voluntary act 
and contract, separated this part of the assets from the part- 
nership effects of Clark & Hart, and thereby waived and 
surrendered all lien which he, as a partner, had thereon. 
The equity of his bill rests alone on the lien which he thus 
surrendered. There is no equity in the bill, and the chan- 
cellor did not err in dissolving the injunction. 
Decree affirmed. ‘ 


Hart et al, v. The Life Association. 
Bill in Equity to enjoin Judgment at Law. 


1. Judgment; power of court of equity to enjoin -—Courts of equity have no 
revisory power over judgments of courts of law. A court of equity will not 
enjoin a judgment at law, because matters of defense interposed and available 
there, were erroneously held to be no answer to the uction, whereby the defense 
was unavailing. The remedy is to correct the error by appeal, and if this is 
not done, the judgment is conclusive as to such matters, as well in equity as 
at law. 

2. Same; consideration of written instrument; how far may be impeached at 
law.—A person who was president and treasurer of a local board of trustees of 
an-insurance company, gave a certificate that the insurance company had on 
deposit with him a certain number of dollars, and signed it “ H., president 
and treasurer, local board of trustees.” 

Held—1. The certificate, in legal effect, was H.’s promissory note, and in a 
suit at law against him by the insurance company, he could show in defense 
that the contract of which it formed a part had been rescinded, or that the 
cont ract was of mutual stipulations, and the payee had not performed on his 
part. 

2. The fact that the certificate was not founded on an actual deposit of 
money, but executed in pursuance of an agreement between H. and other per- 
sons (Who took out policies of insurance on their own lives to qualify them- 
selves to form a local board of trustees, under an agreement with the insurance 
company that the premiums on these and other policies should remain under 
the control of the local board for investment) to pay him respectively the 
amount of their premiums, when needed for investment, and that the insu- 
rance company had virtually ceased to do business, and sought to withdraw 
the funds in violation of the agreement—if available as a defense, could have 
been set up by H. in the suit at law against him by the insurance company ; 
and the failure to interpose it there, or failing to appeal to correct erroneous 
rulings holding the defense insufficient, concluded him ; and H. being the 
agent of the other complainants anda party with whom the contract was 
made jointly with them, and no equitable grounds of relief being shown, a 
court of equity would not enjoin the judgment at the instance of H. and the 
other trustees, 


AppkAL from Barbour Chancery Court. 


Heard before Hon. B. B. McCraw. 
This is an appeal from a decree of the chancery court dis- 
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missing a bill filed by appellants against the appellee, the 
Life Association of the South, for want of equity, and dis- 
solving an injunction, restraining it from coercing satisfac- 
tion of execution on a judgment it had obtained against 
Hart, one of the appellants. The case made by the bill was, 
in substance, as follows: The Life Association of the South 
was an Alabama corporation, formed for the purpose of car- 
rying on the business of life assurance. Its agents called on 
the appellants, who resided at Eufaula, Alabama, and in- 
duced them to form a local board of trustees, and each of 
them to become a trustee, took out, in accordance with the 
rules of the association, a policy on his own life for ten 
thousand dollars, with the agreement that when the board 
was organized, all premiums paid by each of the trustees, as 
well as on all other policies taken by said ldcal board, should 
remain in the possession of and under the control of said 
board, to be by it invested with the sanction of a central 
board at Montgomery, and that no part of said premiums 
should be demanded of the local board, except a pro rata 
assessment against it to pay any death losses incurred by 
the insurance company; that in pursuance of this agree- 
ment, the premiums due upon the policies taken out by the 
appellants was secured to the Life Association of the South 
in this wise. The appellants jointly procured Hart to give 
a certificate of deposit as follows: “'This certifies that the 
Life Association of the South has on deposit with me the 
sum of $1,723 45 in currency. H. C. Hart, President and 
Treasurer, local board trustees.” This certificate was given 
with the understanding between Hart and the other appel- 
lants, that each of them would be responsible to him for 
their respective shares of the amount of said premiums when 
demanded for investment. 

The bill further alleged, that under the constitution and 
charter of said corporation, each policy holder became a 
stock holder therein, entitled to participate in all dividends 
and profits, as well as bound to share in losses; that the 
policy holders and share holders were quasi partners, with 
the rights, relations and responsibilities between themselves 
of partners engaged in the business of insurance. It was 
further alleged, that the Life Association afterwards entirely 
suspended business, and prepared to substitute policies in 
another company without the consent of appellants, and 
they thereupon declined to enter into the arrangement. 
The president of the Life Association, in violation of the 
agreement of the parties, demanded from Hart payment of 
said certificate, and upon his refusal to pay, brought suit 
against him in the city court of Eufaula, and recovered judg- 
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ment thereon, and execution to enforce the same is now in 
the hands of the sheriff. It is further alleged “that said 
Hart resisted said recovery upon the facts set forth in the 
foregoing bill, but the city court instructed the jury on that 
trial, if they believed the evidence to find for the plaintiff.” 
The bill further alleges, that the city court “ had no jurisdic- 
tion to hear and determine the defense made by Hart on the 
facts set forth, as the defense arose among quasi partners 
with respect to matters relating to their rights as such, and . 
which could be made available in a court of equity.” Ap- 
pellants further alleged that the consideration for which they 
entered into said agreement with the Life Association, had 
entirely failed without fault on their part, wherefore they are 
entitled to have their connection with it wholly dissolved, 
and to be released from all liability on account of such poli- 
cies; that they have given up the policies to the association, 
claiming no benefit therefrom except to be released from all 
liability on account of the aforesaid transactions. The bill 
prayed a perpetual injunction against the collection of the 
execution, and for “such relief as was proper under the 
facts,’ &c. Upon the fiat of the circuit judge and execution 
of bond as therein prescribed, an injunction issued as prayed. 

The cause was submitted “for consideration on motion to 
dismiss the bill for want of equity, on the demurrer to the 
bill and on motion to dissolve the injunction obtained in the 
cause on grounds stated in the motion.” This motion does 
not appear in the record. 

The chancellor dissolved the injunction and dismissed the 
bill, and this decree is now assigned as error. 


1875. ] 





J. L. Puan, for appellant. 
Oates & McK ieEroy, contra. 


BRICKELL, C. J.—The gravamen of the bill is, that the 
certificate of deposit was not founded on an actual deposit 
of money by the appellee with the appellant, Hart; that it 
was evidence only of the fact that premiums on life policies 
issued by the appellee to the appellants, severally, were in 
the heads of a local board of trustees established by the ap- 
pellee at Eufaula, to be by them loaned or invested. The 
appellants were induced to take these policies on represen- 
tations made by the appellee through its agents; that these 
—_— should not be withdrawn from the control of this 
ocal board ; that the agreement thus made has been broken 
by the appellee, and it is seeking to withdraw the premiums 
(32) 
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from the control of the local board, and to apply it elsewhere 
to other purposes ; that the corporation has, in effect, been 
dissolved for all purposes but liquidation, and refuses to con- 
tinue the policies of insurance, proposing a reinsurance in 
another company. 

If these facts are available as a defense, they were cogniza- 
ble in the suit at law. The appellant, Hart, was the agent 
of the other appellants, and the treasurer and secretary of 


- the board at Eufaula. With him, as with the other appel- 


lants, the contract was made, and to him and them the rep- 
resentations were made, from which it is averred the appel- 
lee is departing. If the inability and refusal of the appellee 
to continue the policies, constituted a ground for recission , 
of the contract of insurance, as there is authority for hold- 
ing, (McKee v. Phenix Life Insurance Company, 28 Mo. 383,) 
the appellant, Hart, standing to the other appellants in the 
relation of agent, could have interposed the defense. 

The certificate of deposit in legal effect and operation was 
the promissory note of Hart, payable to the appellee. It 
did not estop him at law from proving the real consideration 
on which it was founded, and that such consideration had 
failed, or that it was founded on promises made by the ap- 

ellee, it was incapable of performing.—1 Parsons on Notes 
and Bills, 26; Morse on Banks, 52-3. Under our statute, 
(R. C. § 2681,) the consideration of any and every written 
instrument, the foundation of suit, may be impeached at law, 
it may be shown to have been made without consideration, 
or that the consideration has failed, or that the contract of 
which it forms part, has been rescinded, or that the contract 
was of mutual stipulations, and the payee has not performed 
his part of them.— Newton v. Jackson, 23 Ala. 335 ; Litchfield 
v. Falconer, 2 Ala. 280; Corbin v. Sistrunk, 19 Ala. 203 ; Nich- 
olas v. Krebs, 11 Ala. 230. 

It is inferrible from the bill defense was made at law, but 
was not available because of the ruling of the court against 
its sufficiency. If these rulings were erroneous, a court of 
equity could not relieve against the judgment. It has no re- 
visory power over the proceedings of a court of law, errors 
in which must be corrected by appeal.—l Brick. Dig. 666, 
§378. The judgment at law is conclusive on all these matters 
averred as grounds of relief, and no ground of equitable in- 
tervention is shown as to them. 

If the appellants stand in the relation of stockholders to 
the corporation, and are entitled to an account of its trans- 
actions, and the ascertainment of the share of profits due 
them, and to set off such share against the judgment at law, 


mie bill is not so framed as to entitle them to this relief. It 
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fails to disclose the facts from which it can be inferred there 
were any profits, or upon the basis of which an account of 
the transactions could be ordered. A bill in equity must 
state with certainty the complainants title or right to relief, 
by clear, unambiguous, direct averment, so the defendant 
may be distinctly informed of the nature of the case he is to 
meet, and the court, if a decree pro confesso is rendered, may 
be fully apprised of the character of the final decree it should 
render. The court must see clearly from the averments, 
there is a case warranting its interference, and these aver- 
ments must support the decree of relief. The allegations of 
this bill are too vague and indefinite to show that any right 
the appellants may have, authorizes a decree for an account 
of the corporate transactions, or that any benefit would ac- 


erue to them from such account. 
The decree of the chancellor must be affirmed. 


Alabama Gold Life Insurance Com- 
pany v. Lott, Tax Collector. 


Bill in Equity to restrain Collection of Taxes. 


1. Tawation ; what deducted from credits subject to.—Under a statute subject- 
ing to taxation ‘‘all money loaned and solvent credits,” and providing that 
the indebtedness of the tax-payer shall be deducted from such credits, and the 
excess only taxed, a life insurance company is entitled to deduct the amount 
of its ‘‘ premium reserve” from the solvent credits which it is required to re- 
turn for taxation, 

2. Same.—The amount due the insurance company on ‘deferred premi- 
ums,” ‘Joan premium notes,” and ‘‘renewal premiums,” or other similar cred- 
its for which the policy stands as security, together with all the available assets 
of the company, (except State bonds, the amount invested in real estate and 
taxed as such, capital paid in and taxed as ‘paid up capital,” other assets 
otherwise taxed, and real property not in this State,) must be set off against 
the “reserve fund” and other indebtedness of the company, and the excess of 
such credits over the indebtedness of the company, is the sum to be assessed 
as solvent credits, subject to taxation. 

3. Same; what proper subject of taxation.—In the absence of plain constitu- 
tional restrictions, it rests within the wisdom of the Legislature to determine 
the subjects of taxation, and there is nothing in our Constitution which for- 
bids the taxation of credits secured by mortgage on property which is also 
taxed. ‘ 

4. Injunction to stay collection of taxes ; when improper.—A court of equity 
will not enjoin the collection of State and county taxes, unless, in addition to 
illegality, hardship, or irregularity, the case be brought within some of the 
recognized heads of equity jurisdiction, and will not interfere in any case 
merely because of errors of excess in valuation, or hardship, or injustice of 
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the law, or any grievance which can be redressed by suit at law, either before 
or after the payment of taxes. 

5. Same; offer to do equity.—In cases where an injunction may be proper to 
stay the collection of excessive taxes, the complainant must pay or tender the 
amount really due, and in default of such tender or payment the bill should 
not be entertained. 


Appeal from Chancery Court of Mobile. 

Heard before Hon. H. Austin. 

This was a bill in equity filed by the appellant, The Ala- 
bama Gold Life Insurance Company, a domestic corporation 
carrying on the business of life insurance, against the appel- 
lee, Lott, tax collector, to enjoin the collection of certain 
taxes. - The chancellor dismissed the bill on demurrer, and 
this decree is now assigned, among other things, for error. 


Boyes & OveERALL, for appellant. 
C. W. Rarter, contra. 


MANNING, J.—Appellant in this cause filed a bill for an 
injunction to restrain appellee, tax collector of Mobile coun- 
ty, from collecting certain State and county taxes, assessed 
against it for money lent and solvent credits for the years 
1871, 1872 and 1873, and alleging that it had “paid the tax 
on its capital stock and real estate, and all other taxes which 
said company is legally liable to pay to said State and coun- 
ty for each of said years.” 

The assessments complained of are alleged to have been 
made by the assessor in the latter part of the year 1873 “as 
for escaped subjects of taxation” of said years, and to con- 
sist of charges for money lent and solvent credits of the 
company to the amount of $200,000 00 for the year 1871, 
with a tax thereon of one 5-100 dollar per $100, and of 
$274,500 for the year 1872, with a tax thereon of one 15-100 
dollar per $100, and of $300,000 for the year 1873, and a tax 
thereon of one 40-100 dollar per $100, which taxes, amount- 
ing together to the sum of $9,461 25-100. The bill alleges the 
defendant, Lott, as tax collector, is proceeding to collect the tax 
by levy on the office furniture of complainant, necessary to 
the carrying on of its business, whereby, if defendant be not 
restrained, complainant will suffer irreparable loss. It is 
further alleged that this furniture is not of sufficient value 
to pay said taxes, for which reason seizures will be made of 
other personal property by the sheriff, which will make nec- 
essary a mailkiglisity of suits for trespass against him, and 
that complainant apprehends a levy will be made upon its 
real estate also, which, with the consequent sale, will create 


a cloud on the title, wherefore an injunction is prayed. The 
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bill also sets forth that “orator declined to render an ac- 
count of money loaned and solvent credits to said assessor 
for taxation, on the ground that after deducting from the 
company’s assets its non-taxable property and its indebted- 
ness, as shown by exhibits, there was no excess left for the 
purposes of taxation, and that your orator then and now 
contends it had a right to do. The exhibits were made out 
several months ago, and were submitted to and made known 
to said assessor and collector, yet they still insist on claim- 
ing from your orator said large sum of money, and the said 
collector has levied,” &c. The bill making these averments 
was sworn to, and the injunction granted June 19th, 1874. 

The exhibits are statements of the assets and liabilities of 
the company for the years 1871, 1872 and 1873 respectively. 
Taking, for example, the last, it shows assets to the amount 
of $753,581 33-100, and liabilities to the amount of $753,- 
906 05-100. Deducting from the former the amount of stock- 
holders’ notes for capital not paid in, (which is not taxable 
under the revenue act,) and from the liabilities, the capital 
stock subscribed, put down at $200,000, as not proper to be 
included in the statement for the purposes of this suit, and 
we have assets exceeding $600,000, and liabilities less than 
$470,000 in amounts. 

From the items composing these sums, complainant’s 
counsel make statements as follows of what they contend 
are non-taxable assets, and of what they admit to be taxable 
assets, and then of what they insist is the indebtedness of 
the company, which (they maintain) should be set off against 
the taxable assets only. And thus they argue, that as the 
indebtedness exceeds the amount of taxable solvent credits 
by over $222,000, there is no excess of money lent and sol- 
vent credits liable to taxation under the clause of the act of 
1868, which subjects thereto “all money loaned and solvent 
credits, from which credits the indebtedness of the tax-payer 
shall be deducted and the excess only shall be taxed.” —Rev- 
enue Act of 1868, section 6, clause 20. 


NON-TAXABLE ASSETS FOR 1873. 


Bonds of the State of Alabama............... $ 18,462 50 
Deferred Premium Notes..................0.. 13,406 11 
Wee FROME ROGER. o5o cs ec ness cae asace nun 78,900 83 
Be I oak ake oie a one vk 0s Re wd ewer 75,338 55 
re 69,008 32 
Cash deposited in Mississippi................. 7,847 53 
RT cs es 4 5 GK WwA ws ele wad a Sma 31,147 96 
ee 9,310 00 
Capital Stock inyested in Real Estate.......... 26,368 46 





$330,060 26 
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“TAXABLE ASSETS FOR 1873. 


Money Loaned on Mortgage.................. $124,101 05 
ee | 108,316 14 
Due from other Insurance Companies......... 4,500 00 
Spee MOOOUNIS GONE... ...........6..000005: 4,074 41 
Interest due the Company.................... 4,630 69 
Rents due the Company.....................- 480 00 





$247,102 74 


- “INDEBTEDNESS OF THE COMPANY FoR 1873. 


apes Banke ond Bankers...................... $ 19,000 00 
| OPE LC TT Tee eee eT ere 26,562 90 
ee rer ee 238 24 
ee 35,239 91 


I oo. hk ees XE Sv os ee 2 ES 338,965 00 


$469,904 05 


Excess of indebtedness over taxable solvent cred- 
ne cee a vesebes $222,801 31” 


Admitting that the bonds of this State owned by the com- 
pany, and the capital stock invested in real estate (which is 
taxed as such), and other things in the first foregoing state- 
ment are not taxable, it does not follow that the indebted- 
ness in such a case as this is to be set off only against the 


items admitted to be taxable assets in the statement above. 


In getting to a correct conclusion respecting this whole mat- 
ter, we must consider what is meant by the “premium re- 
serve,’ mentioned in the above exhibit, and therein set down 
at $388,965, and also by some of the items set forth as “non- 
taxable assets.” 

The bill sets forth that the business of the company is 
life insurance ; that in order to secure the holders of policies 
issued by it, the money received from them for premiums 
from year to year, over and above its actual expenses, is in- 
vested in bonds, promissory notes, loans and mortgages on 
real and personal property, drawing interest. These sol- 
vent credits are called a ‘reserved fund,’ held by said com- 

any to’ pay losses accruing from deaths of its policy hold- 
ers.” If this is intended to be a full summary of the meth- 
ods of investment used by the company, it appears to be in- 
complete, in not mentioning that the premiums are invested 
in “loan premium notes” also, and other credits. And if by 
VoL. Liv, 
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“regerved fund,” as above explained, is meant what is called 
in the above tables of indebtedness, “ premium reserve,” the 
explanation is somewhat inaccurate. This latter we under- 
stand to represent the present indebtment of the company 
by its policies at any time, and therefore the corresponding 
fund which, besides its other assets, it ought to have in re- 
serve, to meet that indebtment. 

To contract obligations that shall be discharged in money, 

ayable upon the happening of the death of those whose 
si are insured or other designated future events, in con- 
sideration of premiums to be in the mean time periodically 
paid to the companies, is the proper and especial business 
of life insurance associations. Their success and prosperity, 
when honestly and prudently managed, are measured by the 
number and amount of such obligations created by the poli- 
cies they issue. To be indebted is, therefore, their normal 
condition, a condition necessary to their healthful vitality, 
while their actual wealth at any time consists only of the 
surplus of their assets (composed almost entirely of credits), 
over and above their indebtment at the same time. 

Of course, the indebtment of such a company is not iden- 
tical with the aggregate of all the sums for which its policies 
are issued. For, while these are running to maturity, the 
bring into the company a stream of the premiums in iOS 
eration of which they were issued, and which being added 
to those that have previously flowed in, constitute the sup- 
ply out of which the company discharges the frequent de- 
mands arising out of the expiring policies, and the dividends 
that may be due to stockholders, as well as its current ex- 
penses. This supply should always exceed the amount of 
estimated present indebtment at any time, the proper pro- 
vision for which is supposed to be the fund known as “the 
premium reserve,’ which, however, may be embraced in and 
fe a part of the general assets of the company. 

The amount of this fund depends upon the amount of the 
policies outstanding, payable in the future, generally soon 
after the death of persons on whose lives they are given, 
and is determined by men skilled as actuaries, who ascertain, 
according to certain rules or methods of computation, what 
is at any time the present value of all such outstanding pol- 
icies, or, (what is equivalent thereto,) the sum that is re- 
quired to safely reinsure them. And this sum or value, rep- 
resenting what all the policies are worth at the particular 
time, or what other insurance companies would charge for 
taking the same risks, is the measure of the company’s in- 
debtedness at that time to its policy holders, and is habit- 
ually set down in the annual or other periodical statements 
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required in many of the States by law to be made of the as- 
sets and liabilities of life insurance companies, as an item, 
and the principal item of present indebtedness. The amount 
of the liabilities upon all the outstanding policies, is of course 
many times greater. And by an unusual mortality in a par- 
ticular year, the losses of a company might amount, ne its 
indebtedness be increased to a larger sum than its estimated 
“reserved fund.” But this fund is doubtless generally ade- 
quate, and the method of ascertaining it is probably as ac- 
curate as any that can be devised under the direction of a 
court, or be used by a company desirous to do right, of de- 
termining the amount of its present indebtedness at any 
particular time. 

And we may remark that it is much easier to estimate the 
present value in gross of the policies on a large number of 
lives, in which an average may be proximately obtained, than 
to compute such value of each of numerous outstanding pol- 
icies singly, according to the ages and state of health of the 
persons on whose lives they are respectively issued, in order 
to determine how much shall be paid to the several holders 
of them out of the funds of a life insurance company that 
has failed and is in course of settlement. These latter were 
the problems to be solved in Jn re English Assurance Company, 
Holditch’s case, Law. Rep. 14, Eq..72, and other cases in the 
English courts; see 3 Bigelow’s Life and Acc. Ins. Co., 
Rep. 272. 

A life insurance company, therefore, when its solvent cred- 
its are assessed for taxation, under a statute which declares 
that from them “the indebtedness of the tax payer shall be 
deducted, and that the excess only shall be taxed,” ought to - 
be allowed to have deducted them from its “premium re- 
serve.” Unless this be done, an invidious discrimination 
will be made against institutions which it cannot be supposed 
the legislature intended to tax out of existence. 

But it cannot be admitted that this fund shall be set off 
only against that part of the property and assets which the 
counsel for appellant represent as all that is taxable, or that 
their statement correctly sets forth what things are taxable 
and what not. For it will be apparent from what we shall 
presently say about the manner in which the deferred pre- 
mium notes and other like credits are secured, that they 
must be regarded as “solvent credits” under the revenue 
act quite as legitimately as bonds and mortgages. 

The assets consist chiefly of premiums invested in State 
bonds, in promissory notes secured by the company’s poli- 
cies on the lives insured, in the notes called “loan premium 
notes,” “deferred premiums,” and “renewal premiums,” &c., 
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as well as in bonds secured by mortgages, and the payment 
of them is as effectually secured by the policies as they 
would be by mortgages. If they were not, the money. they 
represent would not be put at hazard on such securities. 
And while the fund thus invested is allowed to the company 
as an indebtedness to be deducted, the amount of it, as an 
accurate representation of the present value of all the out- 
standing policies, varies as the sum total of these is increased 
or diminished by additions or forfeitures of the policies, or 
otherwise. And if any of the “deferred premium notes,’ or 
other similar credits, for which the policies stand as suffi- 
cient securities, are not paid, the company is a gainer there- 
by, since there is a corresponding larger reduction of its in- 
debtedness by the consequent forfeiture of policies. 

Our conclusion is, therefore, that the sums due by credits 
of the class specified, and in fact all the available assets, 
except the State bonds and the sum invested in real estate 
taxed as such, and the other capital paid in, which is taxed 
as paid up capital, and other assets that are otherwise taxed, 
and except, also, real property not in Alabama, must be set 
off against the reserve fund, which is invested therein, and 
the other indebtedness of the company ; and that the excess 
of those credits over the indebtedness is the sum to be as- 
sessed as “solvent credits,” subject to taxation. 

We have not overlooked the argument of counsel for ap- 
pellant, that the credits of the company secured by a mort- 
gage on lands that are taxed, are not themselves taxable, be- 
cause this would be duplicate taxation, and we have exam- 
ined the interesting case to that effect, referred to us in sup- 
port of the argument, in which the supreme court of Califor- 
nia held that such taxation was prohibited by the constitu- 
tion of that State. But why do counsel restrict the propo- 
sition to credits secured by mortgages of property? If a 
credit not so secured might properly be taxed, the fact that 
there is a mortgage to support it does not render it less fit 
to be taxed. It would seem that it should be more so, be- 
cause the value of it is thereby made more definite and 
stable, while in either case the debt must be paid out of the 
taxed property of the debtor. The reasoning on the subject 
and the case cited also, go, as they logically must, to the extent 
of maintaining that taxes should not be imposed at all on a 
mere credit, a chose in action, a thing in right but not in actual 
possession, because such credit must be paid in money, or 
some other tangible property which is taxed. 

It may be, that by some subtle process, all the taxes that 
are charged against the lender of money, or seller of prop- 
erty, for the amount which the borrowers or purchasers owe 
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him therefor, as “solvent credits,” get back and fasten them- 
selves upon their property; and, it may perhaps be true, that 
the highest public interests would be promoted (as has been 
very ably contended,) by assessing all taxes upon the real 
estate of acountry. There is something striking in the illus- 
trations used to show that to tax credits, is a false and 
oppressive policy. For instance, the advocates of such views 
say: “Suppose—what would be possible in theory—that the 
necessities of government required a tax of 100 per centum 
on all values, or, what would be the result of such a tax, an 
appropriation of all the property in the State—it is plain 
that the State would receive no benefit from evidences of 
debt due by some of her citizens to others, and payable out 
of the tangible property which the State had already taken.” 
Admit this to be so—yet, so long as such a state of things is 
only “possible in theory” —and the tangible property of the 


_ country is actually distributed among the people, and one 


man is indebted to another among them, and so long as 
incomes (generally equally as large if not larger) are received 
by the creditor class from their credits, as well as by the 
property-holders from their property, it will not be possible 
to convince the latter, even (perhaps we should say especial- 
ly) the debtors of that class, that it would be either just or 
expedient to tax the property from which their incomes are 
drawn, and not the credits from which the incomes of the 
creditors are derived. It should be remembered that taxes 
being regarded as the contributions of the people for the 
support of the State, must be assessed on such subjects of 
taxation as the people, by their representatives, choose to 
designate ; and they have chosen during the whole period of . 
our history, to say that credits, or the moneys that the cred- 
itor class have out upon interest, shall be subject to taxation 
as well as the tangible property which, by the employment 
of labor and skill, is made to return valuable products for its 
owners. Moreover, in the opinion of a vast majority of the 
people, such an adjustment of the burdens of supporting 
government, would be regarded as justified more clearly than 
the other suggested, by one of the accepted maxims of policy 
laid down by the celebrated author of “Wealth of Nations,” 
to-wit: “That the subjects of every State ought to contribute 
to the support of government as nearly as possible, in pro- 
portion to the revenue which they respectively enjoy under its pro- 
tection.” —Cooley on Taxation, p. 6. 

We are not undertaking to support or controvert any the- 
ory in political economy. The point made in argument by 
counsel for appellant, is that the taxation of credits secured 
by mortgages of property, is illegal and void. In support of 
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the argument they cite a case in which the supreme court of 
California hold, that such a revenue act, violates the pro- 
vision in the constitution of that State, that “taxation shall 
be equal and uniform throughout the State, and all property 
in the State shall be taxed in proportion to its value.” Our 
object is only to show why we can not put a like interpreta- 
tion on the similar clause in our constitution, declaring that 
“all taxes levied on property in this State shall be assessed 
in exact proportion to the value of such property.” We 
think this was not understood by the convention, or the peo- 
ple, in that sense. And we adopt the observations of Judge 
Cooley, made in reference to the case above cited, (in his 
treatise on taxation, p. 160): “It can not be too distinctly 
borne in mind, that any possible system of tax legislation, 
must inevitably produce unequal and unjust results in indi- 
vidual instances ; and if inequality in result must defeat the 
general law, then taxation becomes impossible and govern- 
ments must fall back upon arbitrary exactions. But no such 
impracticable principle is recognized in revenue laws. While 
equality and justice are constantly to be aimed at, impossi- 
bilities are not demanded. Tax legislation must be practical.” 
And we may add, it must seem to the great body of the peo- 
ple to be just, or it can not be stable. 

The appellee insists, that independently of the merits or 
demerits of defendant’s case, the decree of the chancellor 
dismissing the bill should be affirmed, for the reason that it 
is a cause to restrain the collection of taxes, which a court 
of equity ought not to maintain. Such suits are not regard- 
ed with favor. A chief reason for this is of a public and 
political nature. 

“Tt is upon taxation that the States chiefly rely to obtain 
the means to carry on their respective governments; and it 
is of the utmost importance to all of them that the modes 
adopted to enforce the taxes levied, should be interfered with 
as little as possible. Any delay in the proceedings of the 
officers, on whom the duty is devolved of collecting the taxes, 
may derange the operations of government, and thereby 
cause serious detriment to the public.”—Dow v. Chicago, 11 
Wall. 108. 

“How could a government calculate with any certainty 
upon the revenues, if the collection of the taxes was subject 
to be arrested in every instance in which a tax payer or tax 
collector could make out, prima facie, a technical case for 
arresting such collection?”—Eve v. State, 21 Ga. 50; Cooley 
on Taxation, 587. 

The supreme court of the United States have several times 
expressed its opinion on this subject. The latest occasion 
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for doing so, was afforded during the term of that court lately 
adjourned, in the Illinois railroad tax cases, (Taylor et al v. 
Secor et al., and others,) in which the companies concerned 
sought to restrain officers of Illinois from what was deemed 
the oppressive taxation of that State. The opinion delivered 
by Mr. Justice Mizter is reported in the Central Law Jour- 
nal, of St. Louis, of the 26th of last May. 

_ Init, among other things, he says: “It has been repeat- 

-edly decided that neither the mere illegality of the tax com- 
plained of, nor its injustice, nor irregularity of themselves, 
give the right to an injunction in a court of equity.”—(Sev- 
eral caseg are here cited.) ; ; 

; “ «That there might be no misunderstanding of 
the universality of this principle, it was expressly enacted in 
1867, that ‘no suit for the purpose of restraining the assess- 
ment or collection of any tax shall be restrained in any court.’ 
Revised Statutes, § 3224. And though this was intended to 
apply alone to taxes levied by the United States, it shows 
the sense of congress of the evils to be feared, if courts of 
justice could, in any case, interfere with the process of collect- 
ing the taxes, on which the government depends for its con- 
tinued existence. It is a wise policy. It is founded in the 
simple philosophy—derived from the experience of ages— 
that the payment of taxes has to be enforced by summary 
and stringent means, against a reluctant and often adverse 
sentiment; and to do this successfully, other instrumentali- 
ties and other modes of procedure are necessary, than those 
which belong to courts of justice.” 

This may be too strong a declaration against the interfer- 
ence, in any case, of the courts, or even of a court of equity. 
by injunction, with the collection of taxes. And the enact- 
ment referred to (a similar one to which exists in Georgia) 
savors somewhat of arbitrary restraint, upon the exercise of 
a judicial function which might some times be well exerted 
to protect the citizen from official oppression and fraud. But 
even when no statute prohibits this from being done, a chan- 
cellor ought not to interfere, unless the complainant show 
he is manifestly entitled to its aid. We adopt the views on 
this subject, expressed by Justice MILLER in the same opin- 
ion, as follows: ‘We do not propose to lay down any abso- 
lute limitation of the powers of a court of equity, in restrain- 
ing the collection of illegal taxes. But we may say that in 
addition to illegality, hardship, or irregularity, the case must 
be brought within some of the recognized foundations of equit- 
able jurisdiction, and that mere errors of excess in valuation, 
or hardship or injustice of the law, or any grievance which 
“—- be redressed by a suit at law, either before or after the 
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payment of taxes, will not justify a court of equity to inter- 
pose by injunction to stay collection of a tax. 

“One of the reasons why a court should not thus interfere, 
as it would in any transaction between individuals, is, that it 
has no power to apportion the tax, or to make a new assess- 
ment, or to direct another to be made, by the proper officers 
of the State. These officers, and the manner in yhich they 
shall exercise their functions, are wholly beyond the power 
of the court when so acting. The levy of taxes is not a judi- 
cial function. Its exercise by the constitution of all the 

‘States, and by the theory of our English origin, is exclusively 
legislative.’— Heine v. Levee Com’rs, 19 Wall. 660. 

“A court of equity is, therefore, hampered in the exercise 
of its jurisdiction by the necessity of enjoining the tax com- 
plained of, in whole or in part, without any power of doing 
complete justice, by making or causing to be made a new 
assessment on any principle it may decide to be the right 
one. In this manner it may, by enjoining the levy, enable 
the complainant to escape wholly the tax, for the period of 
time complained of, though it be obvious he ought to pay a 
tax, if imposed in the proper manner.” 

Hence, another rule must be observed, when cases of the 
kind under consideration, that have merits to commend them, 
are brought into court. Before complainants seek the aid 
of the court to be relieved of excessive taxation, they should 
pay what is due. 

“The State is not to be tied up, as to that of which there 
is no contest, by lumping it with that which is really con- 
tested. If the proper ofticer refuses to receive a part of the 
tax, it must be tendered, and tendered without the condition 
annexed, of a receipt in full for all the taxes assessed.” 

According to the principles embraced in the passages 
quoted above, complainant did not make out a proper case 
for the interposition of a court of equity. The averments of 
irreparable mischief, multiplicity of suits and cloud upon the 
title, though ingeniously framed, could be equally well made 
in any suit of the kind. All the difficulties here suggested, 
might have been avoided by paying the tax under protest ; 
after which the money, if illegally exacted, could have been 
recovered back by an action at law, without any serious 
injury, so far as the bill discloses being inflicted on the com- 
pany. 

It further appears that some amount of taxes was due 
from complainant, which it had not paid or offered to pay. 
The averment that it “had paid the tax on its capital stock 
and real estate, and all other taxes which said company is legally 
liable to pay,” is, at the close of it, an averment of a legal 
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conclusion only and not of facts. It ought to have set forth 
a statement of particulars, which would enable the court to 
see whether the legal conclusion was correct according to 
the facts. 

There was also a failure of duty on the part of complainant 
(as taking the bill most strongly against 1t, we infer,) in de- 
clining to render any statement when demanded, or in due 
time, of its solvent credits. 

Whether the fact that the assessment was for “escaped 
subjects of taxation of former years, would make this delin- 
quency a less serious matter than it otherwise might be, we 
need not stop to inquire. The views we have before ex- 
pressed will probably enable the parties to come to a just 
settlement. 

The decree of the chancellor must be affirmed. 
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Ferguson, pro ami, v. Lowery ct al. 
Bill in Equity by Ward to Annul aud Vacate Release, kc. 


1. Guardian and ward ; presumptions as to transactions between, shortly after 
termination of relation.—It is neither desirable nor possible to define particu- 
larly, what evidence will remove the unfavorable presumption indulged by the 
courts against transactions between guardian and ward, during the existence 
of the relation or shortly after its termination, whereby the one derives bene- 
fit and the other suffers injury. Much depends on the facts and circumstances 
attending each case, and in general it may be said that the court must be sat- 
isfied that there is an absence of any influence springing out of the relation, 
and of any violation of duty by the guardian—the act must proceed from the 
volition of the ward, and he must have full knowledge of its effect. 

2. Same; gifts and release.—-There is no distinction in this respect between 
arelease given by a ward sui juris, and gifts or conveyances to a guardian, 
When the release is purely voluntary, or its consideration grossly inadequate, 
as compared with the liability discharged, its validity must depend upon the 
same principles on which gifts or conveyances to the guardian depend. 

3. Confederate treasury notes ; when guardian entitled to credit for.—A trustee 
who, in good faith, exercising reasonable diligence, received Contederate 
treasury notes during the war, in the regular course of the administration of 
the trust, is not to be held accountable, because they proved valueless by the 
result of the war. 

4. Release; when not set aside. —A release from the ward, even if fraud, ac- 
tual or constructive, can be imputed to the guardian obtaining it, will not be 
set aside, if incapable of legal injury to the ward. 

5. Settlements ; when not disturbed.—The court, while not relaxing the prin- 
ciples requiring courts to look with jealousy and suspicion on transactions 
between persons standing in a confidential relation, by which the person in 
whom confidence is reposed, obtains a benefit, to the detriment of the other, 
declares that sound policy and a due regard for the repose of society alike de- 
mand that the courts, in the absence of all traces of actual fraud, should be 
VoL. LIV. 
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slow to disturb settlements voluntarily made, without litigation, by parties 
standing in confidential relations, to adjust controversies growing out of 
transactions during the late war. 





AppeaL from Chancery Court of Perry. 

Heard before Hon. CuarLes TURNER. 

The bill in this case was filed by the appellant, Lucy M. 
Ferguson, against Squire Lowery, her former guardian, and 
his sureties, to annul and cancel a release executed by her, 
and to compel a settlement of his guardianship in the chan- 
cery court. 

The main facts of the case are as follows: In the early 
part of the year 1857, Lowery was appointed and qualified as 
guardian of complainant. He received a considerable sum of 
money in par funds belonging to his ward, which he loaned out 
with good security. During the war, he collected, in Confed- 
erate currency, the money loaned out before that time, and 
being thereafter unable to reloan it upon good security, in- 
vested it in interest-bearing notes, or bonds, of the Confed- 
erate States, which perished in his hands, with the fall of the 
Confederacy. Complainant became of age in December, 
1864, and in April, 1866, employed counsel, and instituted 
proceedings in the probate court of Perry county to compel 
Lowery to a settlement. About a month thereafter Lowry 
filed his accounts for a settlement, to which she, by her 
counsel, filed exceptions. No hearing, or final action, seems 
to have been had on these exceptions. On the 27th day of 
February, 1867, she executed to her guardian a formal release 
from all liability on account of his guardianship. On the 
14th day of December, 1870, she intermarried with one Fer- 
guson, her next friend, and this bill was filed 3lst of May, 
1871. The complainant charged that the release was ob- 
tained by fraud and undue influence on the part of the guar- 
dian, and in ignorance of her rights in the premises. The 
aaswers denied all this, and asserted that the release was the 
voluntary act of the complainant, after deliberation and with 
full knowledge of her rights in the premises. The testimon 
taken by the parties is voluminous, the greater portion of it 
relating to the circumstances under which the release was 
executed. It was shown, among other things, that the fam- 
ilies of the guardian and ward were related, and that there 
had been some coldness on the part of some of them toward 
complainant before the release was executed, and while liti- 
gation was pending to hold him responsible for his invest- 
ments in Confederate money. The complainant, from the 
time Lowery became her guardian, when she was a small 
child, resided with her father until his death in 1861, and 
after that time with her step-mother, both of whom lived in 
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the same town as the defendants. At the end of the war, 
the guardian had on hand the identical Confederate money 
received by him, and the testimony showed that he received 
it in good faith, and kept it because he was unable to loan it 
out on proper security. It is unnecessary, however, in the 
view which the court took of the case, to refer more particu- 
larly to the testimony on these points. The chancellor, on 
final hearing, on the bill, answer and proof, dismissed the 
bill, and hence this appeal. 


W. M. Brooks, E. W. Perrus, and J. F. Jounsron, for 
appellant. 


JoHN F. Vary, Samuret F. Ricz, and Tuomas H. Warts, 
contra. 


BRICKELL, C. J.—The principle which must control in 
determining the validity of the release, executed by the 
appellant to her guardian, the appellee, Lowery, when she was 
in her twenty-fourth year, before a final settlement of the 
guardianship, is not matter of doubt or controversy. It is 
not perhaps capable of clearer or more accurate statement 
than as it is expressed by Judge Story: “Courts of equity 
will not permit transactions between guardians and wards to 
stand, even when they have occurred after the minority has 
ceased, and the relation become thereby actually ended, if 
the intermediate period be short, unless the circumstances 
demonstrate in the highest sense of the terms, the fullest 
deliberation on the part of the ward, and the most abundant 
good faith (uberrima fides) on the part of the guardian. For, 
in all such cases, the relation is still considered as having an 
undue influence upon the mind of the ward, and as virtually 
subsisting, especially if all the duties attached to the situa- 
tion have not ceased, as, if the accounts between the parties 
have not been fully settled, or if the estate still remains, in 
some sort, under the control of the guardian.” —1 Story’s Eq. 
§ 317. The principle is founded on principles of public poli- 
cy, and general utility, and is extended beyond the legal 
relations of trust, to all the relations of life, in which confi- 
dence is reposed and accepted. It is said to be one of jeal- 
ousy, founded on the reason that no man should be trusted 
with power that will give him an opportunity of taking ad- 
vantage of those who voluntarily or of necessity trust him. 
The purpose is to prevent the abuse of confidence reposed 
or arising out of the relation, and to remove all temptation 
to its perversion to selfish interests. The difficulty lies in 
the application of the principle to the varying transactions 
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on which courts are called to pronounce judgment. Gener- 
ally, when it has been applied, and contracts or conveyances 
annulled as offending it, some trace of actual fraud or impo- 
sition, mingled with the influence of the confidential relation 
and pervades the transaction. It is enough, however, that 
the effect of the transaction is to confer on the person in 
whom confidence is reposed, a substantial benefit, and that 
the person reposing the confidence, or to whom he owes the 
duty of protection, sustains a corresponding detriment. 

The chancellor, in decreeing against the appellants, follow- 
ing the authority of Kirby v. Taylor, 6 Johns. Ch. 242, dis- 
tinguishes a release given by a ward, sui juris, from gifts or 
voluntary conveyances to a guardian, treating the release as 
prima facie valid, casting on the ward the onus of impeaching 
its fairness. We declined to recognize this distinction at the 
present term in the case of Malone v. Kelly, and after an ex- 
amination of our former decisions, and other authorities, 
said: “A trust may be discharged, and the trustee relieved 
from all liability for his administration of the trust estate, 
by a release, executed by the cestui que trust, who is fully sui 


juris. Such release can not be distinguished from any other 


contract or agreement into which trustee and cestwi que trust 
may enter. If itis made soon after the expiration of the time 
appointed for the continuance of the trust, and immediately 
on the emancipation of the cestwi que trust from the disability 
of infancy, as was the release now relied on, it will not be 
sustained unless the trustee shows affirmatively, that it was 
executed with full knowledge of all the circumstances, after 
sufficient deliberation, and ample opportunity of investigat- 
ing all the accounts and transactions connected with the 
trust.” By a release, the guardian may obtain all the bene- 
fit, and the ward sustain all the detriment which would pro- 
ceed from a gift or conveyance. The inducements to an 
abuse of confidence, and the exercise of undue influence, or 
to fraudulent practices, to procure its execution, are the same 
in character and degree as the inducements against which 
the court guards by the suspicion and jealousy with which 
a gift or conveyance is viewed. The conservative principle 
on which the court acts, founded on public policy and gen- 
eral utility, would be directed against form rather than sub- 
stance, if a release should be distinguished from a gift or 
conveyance. In JValler v. Armistead, 2 Leigh, 14, the case 
of Kirby v. Taylor was pressed on the consideration of the 
court, and it was said: “Chancellor Kent draws a distine- 
tion between a deed giving a gratuity or bounty to a guardian 
in remuneration of antecedent duty, and a deed of release, 
acquittance or discharge. He admits that the policy of the 
(33) 
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law utterly reprobates the former as being null and void; 
but, he contends, that a simple release is prima facie good, 
and consequently (as we understand him) will not be set 
aside unless it be shown to be unfairly obtained. We can 
not perceive the justness of this distinction. A simple 
release, by which the guardian is exonerated from account- 
ing, and consequently from paying a just balance which may 
be in his hands, is as much a gratuity as a direct gift by 
formal conveyance. It may be as gainful to the guardian 
and as disadvantageous to the ward as a direct gift would 
be, and if such a practice were tolerated, it would lead to 
greater mischief than would result from sanctioning direct 
gifts or gratuities; for wards might be much more easily 
induced to grant releases for unascertained balances of un- 
settled accounts, than to make direct gifts of what they have 
in their possession and know to be their own.” The entire 
estate of the ward may, as in this case, consist of money, for 
which the guardian is liable to account, and a release would 
operate as effectually to impoverish the ward and enrich the 
guardian, as if the estate consisted of real estate, transferred 
by the most formal conveyance. 

The release may be, as said by Chancellor KEnt, an ordin- 
ary act, but it is one into which it is the sacred duty of the 

ardian not to invite the ward, without a just accounting 
and a full settlement, or the disclosure of every fact neces- 
sary to inform the ward of all with which he is parting, and 
then committing it to his uninfluenced will whether he will 
enter into the release or not. When the release is purely 
voluntary, or its consideration is grossly inadequate, as com- 
pared with the liability discharged, its validity must depend 
on the same principle on which gifts or conveyances depend. 

When, and by whatever evidence, the unfavorable pre- 
sumption the court is compelled to indulge against a trans- 
action between guardian and ward, from which the guardian 
derives benefit and the ward suffers injury, will be removed, 
it is neither desirable or possible to define more certainly, 
than to say, the court must be satisfied there is an absence 
of any influence, springing out of the relation, and of any 
violation of duty by the guardian. The act must proceed 
from the volition of the ward, and he must have full knowl- 
edge of its effect. Much depends on the peculiar facts and 
circumstances attending the particular transaction. 

It is not necessary, in the view we take of tnis case, to de- 
termine whether this release does not, under the facts, par- 
take rather of the character of a compromise of pending liti- 
gation, into which, if the appellant surrendered rights with- 
~ consideration, she was induced rather by her own desire 
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to preserve unbroken her family relations and affections, 
than from any imposition or influence of the guardian. Nor 
is it necessary to scrutinize the evidence, conflicting as it is, 
in some respects, and determine whether the guardian, by 
the measure of proof required of him, has supported the 
release, if it is to be deemed voluntary. 

The facts show clearly that the only matter of controversy 
on which the release operates, is a supposed liability of the 
guardian, because of his collection during the war, in Con- 
federate treasury notes, of debts, for moneys of the ward, by 
him previously loaned. ‘he account filed by the guardian 
in the court of probate for final settlement, in obedience to 
citation issuing at the instance ot appellant, and which had 
been of file for more than twelve months before the execu- 
tion of this release, fully discloses the fact of these collec- 
tions. 

The exceptions to it, filed by the appellant, were directed 
only against the credits claimed for these notes. There was 
not then, or now, any objection that the guardian did not 
charge himself with all the moneys he had ever received or 
ought to have received. 

The answer of the guardian discloses to whom the money 
was loaned, when it was collected, and under what circum- 
stances; and his deposition, subsequently taken, supports 
the answer. This full disclosure of specific facts in the an- 
swer, repeated in the deposition, afforded the appellants 
ample opportunity to introduce opposing evidence. None 
has been offered, and it must be taken as uncontroverted, 
that the moneys of the appellant were properly loaned by 
the guardian, and subsequently collected, during the war, in 
“Confederate treasury notes,” when they were the only cir- 
culating medium at the residence of the ward, the guardian 


and the debtors, and uniformly received in payment of debts | 


and all other business transactions. The notes were not 
subsequently used by the guardian, but were kept safely, 
ready for delivery to the ward when she should become of 
age, or for investment in her behalf, if it could be made 
prudently. 

The lability of guardians or other trustees, because of a 
conversion by them of choses in action into Confederate treas- 
ury notes during the war, has been the source of much dis- 
tressing litigation in this court, and the decisions are in irre- 
concilable conflict. On the 9th November, 1861, the general 
assembly passed an‘act authorizing guardians or other trus- 
tees to invest trust funds in the bonds or treasury notes of 
the Confederate States, and to receive them in payment of 
debts due to them in their representative capacity —Pamph- 
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let Acts, 1861, p. 53. The validity of this statute was sup- 
ported by numerous decisions of this court, and its effect 
declared to be, the protection of trustees from all liability 
because of such investments or collections.— Watson v. Stone, 
40 Ala. 451; Dockery v. McDowell, Ib. 476; Neilson v. Cook, 
Tb. 498; Harris v. Parker, 41 Ala. 604; Beasley v. Watson, 
Ib. 234; De Jarnette v. De Jarnette, Ib. T08; Owen v. Peebles, 
42 Ala. 338; Waithall v. Walthall, Ib. 450; Hoffman v. Stoud- 
enmire, Ib. 493; Ivey v. Coleman, Ib. 450. 'Lhese decisions 
were subsequently overruled, and the statute pronounced void, 
because violative of the public policy and of the constitution 
of the United States.— Hali v. Hall, 43 Ala. 488; Houston v. 
Deloach, Ib. 364; Powell v. Boon & Booth, Ib. 459; Pitts v. 
Singleton, 44 Ala. 363. The supreme court of the United 
States has concurred in condemning the statute as unconsti- 
tutional.—Horn v. Lockhart, 17 Wall. 570. ‘The former decis- 
ions did not affirm the statute was consistent with the con- 
stitution of the United States. That it was violative of the 
constitution, and its purpose was to aid the Confederate States 
in the war then being waged with the United States, was 
admitted. Its validity was affirmed on the theory, that it 
was the enactment of a government de facto, and that acts 
done under it were valid, and could not be disturbed after 
the overthrow of that government and the restoration of the 
authority of the government of the United States.— lVatson v. 
Stone, supra. Without reopening the discussion of these ques- 
tions, we are constrained to adhere to the decision of the 
supreme court of the United States. 

Without the aid of the statute, it was within the line of the 
duty and authority of the appellee, as guardian, to receive 
paper currency, the circulating medium employed in all bus- 
iness transactions and usually received in payment of debts, 
in satisfaction of the debts due his ward; and if, w ithout 
fault on his part, it subsequently depreciated or became 
_ worthless, he is not chargeable with the loss.— Coffin v. Brain- 

litt, 42 Miss. 194; Weller v. Creswell, 48. C. 358; Covington v. 
Leak; 66 N. C. 8365; Cummings v. Mebane, 63 N. C. 317. The 
argument which seems to have been of oiling influence 
in the later decisions of this court, to which we have referred, 
is, that Confederate treasury notes was an ilegal, treasonable 
currency, Vitiating all transactions of which they formed the 
consideration. If it is admitted such was the character of 
Confederate notes, the fact remains, that they were the only 
currency in use when these collections were made. They 
were issued by and on the credit of a government having 
“actual supremacy W ithin the territory where they were cir- 
culated” —a government to which obedience “in civil and 
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local matters was not only a necessity but a duty.” The 
supreme court of the United States, in passing upon individ- 
ual transactions had, and contracts made during the war, 
while the authority of the Confederate government was dom- 
inant, of which this currency formed the consideration, re- 
gards them as transactions in the ordinary course of civil 
society, and the currency as that of a foreign government 
temporarily occupying a part of the territory of the United 
States.— T'horington v. Smith, 8 Wall. 1. The guardian, in 
the receipt of Confederate treasury notes, was violating no 
law. He was yielding obedience to a necessity war created, 
and submitting to an authority he was incapable of resisting, 
and submission to which was a duty. 

It was said by Lord Corrennam, in Clough v."Bond, 3 Myl. 
& Cr. 496, that a personal representative, acting strictly 
within the line of his duty, and exercising reasonable care 
and diligence, will not be responsible for the failure or depre- 
ciation of the fund in which any part of the estate may be 
invested, or for the insolvency or misconduct of any person 
who may have possessed it. Again, that “necessity which 
includes the regular course of business in administering the 
property, will in equity exonerate the personal representa- 
tive.” In Gould v. Hays, 19 Ala. 595, it is forcibly said by 
CHILTON, J.: 

“Tt is the anxious desire of courts of chancery to protect 
trustees from harm, who act in good faith, and not to subject 
their conduct to the application of such harsh and rigid rules 
as to deter all prudent men from assuming fiduciary duties 
and relations. The court must also look to the number and 
nature of the duties to be performed, and while it will exact 
the exercise of that care, diligence and forethought in the 
discharge of those duties which a prudent man would bestow 
upon his own business of a similar character, it will not be 
astute to hunt out and seize upon every slight departure from 
the strict line of discretion and good management. Nor 
should it look merely at the result, which may be unfavor- 
able to the interest of those concerned, and conclude from 
thence that the trustee has been guilty of gross negligence 
or mismanagement, since it often happens that the best laid 
schemes fail of success. Such is the imperfection of our 
nature, and the vicissitudes to which we are exposed, that 
even the most wary, discreet and prudent are not exempt 
from misfortunes and failures.” 

The duty to be performed by the guardian was the collec- 
tion of the debts due the ward. In the performance of that 
duty, the law demands the diligence and forethought a pru- 
dent man exercises in reference to his own business of a 
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similar character. Can it be said the appellee was wanting 
in this diligence, when he pursued the course he had taken 
in the collection of debts due him individually, and followed 
the example of prudent and judicious men in the transaction 
of their business? Was it not a necessity in the regular 
course of business that he should receive the only currency 
circulating? The war did not reduce the State to chaos or 
anarchy—civil society remained, and in fact organized gov- 
ernment, commanding respect and obedience. A currency 
was a necessity, and it was supplied by the government to 
which “civil obedience on the part of all who remained in it,” 
wasaduty. If the ward had been of full age, and the euard- 
ian had surrendered to her these debts, and she had been, 
as she would have been, surrounded by the same circumstan- 
ces and influenced by the same examples surrounding and 
influencing her guardian, who will say she would not have 
received Confederate currency in payment of these debts? 

It is true, her power over the debts would have been more 
absolute than that of her guardian, but that which she could 
have done with prudence, in accepting payment ot them, 
considering her interest only, it is fair, in determining the 
prudence of the guardian, to consider. 

It is not the result alone which is to be considered—trus- 
tees are insurers and guarantors of results, only when they 
depart from the line of duty, or, keeping w ithin that line, are 
wanting in diligence. The result is the calamity of war, in 
which a whole people, men, women and children, were alike 
involved. When the conduct of men is to be passed upon, 
it is neither just nor equitable to disconnect it from the cir- 
cumstances surrounding them, and read it in the light of 
subsequent events only. To- day, when the event of the war 
and all its disastrous consequences are realized, it is easy 
enough to discourse of the folly and infatuation of men, who 
risked all upon the issue of battle and war. If it was folly 
or infatuation, it was the folly and infatuation, not ef indi- 
viduals, but of a whole people. Men as wise and judicious, 
of as high integrity and as nice sense of duty as any of the 
present day, pursuing the line of conduct pursued by this 
guardian, trusted all and lost all; and it would be a harsh 
judgment to condemn him as wanting in either good faith or 
prudence, because he was iedicomned by and followed their 
example.— Myers v. Zetelle, 21 Gratt. 751. The decisions to 
which we have referred, charging trustees to whom no bad 
faith or want of prudence was imputable, because of the 
collection of choses in action in Confederate treasury notes, 
have been gradually departed from until they have ceased 
to be authoritative, and the rale governing on this im-+ 
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portant question has been settled on this basis. A trus- 
tee, who, in good faith, exercising reasonable diligence, 
received Confederate treasury notes during the war, in 
the regular course of the administration of the trust, shall 
not be held accountable, because they may have proved 
valueless by the results of the war.— Key v. Jones, 52 Ala. 238. 
Applying the principle to this case, the release operates 
no detriment to the ward and confers on the guardian 
no benefit the law would not have awarded. 

“Fraud, without damage, gives no cause of action; but 
when these two do concur, and meet together, then an action 
lieth.” If fraud, actual or constructive, could be imputed to 
the guardian, the release not being productive of legal injury 
to the ward, would not be avoided. Influence can hardly be 
undue, when employed to accomplish no other end than that 
which would follow judicial investigation. 

We believe sound policy and a due regard for the repose 
of society demands that when parties, though standing in 
confidential relations, have without litigation voluntarily ad- 
justed controversies arising out of transactions during the 
war, the courts, in the absence of all traces of actual fraud, 
should be slow to disturb the settlement. While we would 
not relax the operation of the principle requiring courts of 
equity to look with jealousy and suspicion on all transactions 
between persons standing in confidential relations, by which 
the one acquiring confidence derives benefit and the other 
sustains injury, it must be remembered, the principle is 
founded on considerations of public policy and general utility, 
and in its application much depends on the nature of the 
transaction assailed. General utility demands there should 
be a termination of litigation over transactions during the 
war, under circamstances so different from those now sur- 
rounding us, that they can not be justly appreciated. 

We may regret the appellant’s loss of her inheritance; we 
can not decree her compensation from her guardian, who in 
good faith and without any want of,diligence, in the stress of 
necessity war created, administered it in the regular course 
of business. 


The decree of the chancellor, dismissing the bill, must be 
affirmed. 
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Levison wv. The State. 


Indictment for Murder. 


1. Verdict; what will not sustain conviction.—A conviction for murder can 
not be sustained, unless the verdict expressly finds the degree ot the crime of 
which the defendant is found guilty ; and the rule is not varied, because the 
indictment charges murder by administering poison. 

2. Confessions ; admissibility of.—Where a confession is obtained by threats 
or promises, subsequent confessions of the same character are not admissible, 
unless from length of time intervening, warning of consequences, and the like, 
there is reason to presume that the inducements influencing the first confes- 
sion were dispelled ; but where influences to procure a confession have been 
unavailing, there is no rule requiring the exclusion of a subsequent confession, 
because such influences were employed, or the indulgence of the presumption 
that such influences, having no effect when employed, were the cause of a 
subsequent confession. 

3. Objection to evidence; what waiver of.—A specific objection to evidence is 
a waiver of all other grounds of objection, and the appellate court will consider 
only such objections as were made in the court below. In this case, however, 
error in the verdict compelling a reversal, this court considered an objection, 
raised here for the first time, to the admissibility of a-confession, as the ques- 
tion would arise again on a second trial. : 

4. Confession; when not incomplete.—A confession is not rendered inadmissible 
merely because the conversation in which it occurred was interrupted. Where 
the confession is full and unqualified, and all that the accused said on that 
subject is proved to the jury, the confession can not be excluded on the specu- 
lation that the prisoner would have said something favorable to herself, if the 
conversation had continued. 

5. Evidence; what inadmissible. —Proof of the flight of another person arrested 
and indicted for the same offense for which the prisoner is tried, is not admis- 
sible evidence in favor of the defendant on trial. 

6. Conduct and declarations of party not on trial; when admissible against de- 
fendant.—Where the confessions of the accused implicated another as her 
associate in crime, proof that such person, knowing of the purpose to arrest the 
defendant, went to her house and left without indicating any purpose to return 
that night, but did return in haste before the arrest was made, and finding her 
in bed, had a conversation with her in a whisper, during which he was heard 
to say, ‘‘lie still and keep your damned mouth shut,” is competent evidence 
against the prisoner. 


Appeal from Circuit Court of Bullock. 

Tried before Hon. J. E. Coss. 

The appellant, Pet. Levison, was jointly indicted, together 
with Fred. Baldwin, Douglas Brumley and Harry Baldwin, 
for murdering Philip B. Baldwin by administering poison 
to him. A nol. pos. was entered as to the defendants Brum- 
ley and Harry Baldwin, and Fred. Baldwin fled before trial. 
The appellant was tried at the fall term, 1875, of the circuit 
court, upon issue joined upon plea of not guilty. 

The judgment entry recites that the jury rendered a ver- 
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dict as follows: “We find the defendant guilty, and assess 
punishment in the penitentiary for life.”. 

Upon this verdict the court sentenced the appellant to 
imprisonment in the penitentiary for the term of her natural 
life. She reserved a lengthy bill of exceptions, and brings 
the case here by appeal. 

The defendant was taken into custody in December, 1874, 
and afterwards removed from the jail of Bullock county, on 
account of its unsafe condition, to that of Montgomery county, 
about the 23d of January, 1875. The State introduced one 
Sabry Stewart, a colored woman, to prove alleged confes- 
sions made by defendant to her while they were both confined 
in jail at Montgomery, in March, 1875. This witness stated 
that she had not held out any inducements, or used any 
threats to induce defendant to confess, but did say to her, 
“Tf I had done any thing, I would tell it.” The defendant 
objected to evidence of such confession, on the ground that 
it was not freely and voluntarily made ; and for the purpose 
of enabling the defendant to show this, the court caused the 
witness, Sabry, to stand aside, and heard testimony offered 
by the defendant to show that the confession was involun- 
tary. The testimony on this point showed that, when de- 
fendant was arrested in the night of —— day of December, 
1874, the persons in whose custody she was, endeavored to 
induce her to confess, stating to her that she could turn 
State’s evidence and that they would do all they could for 
her. She, however, made no confession to them. While 
she was thus in custody, one Wiley Turner had some con- 
versation with her, and had been at her house shortly before 
her arrest. It was shown by the jailor of Bullock county 
that while she was confined in that county he had frequent 
conversations with her, in all of which he sought to persuade 
her to make confessions; at first offering her no induce- 
ments and making no threats, but finally telling her if she 
would confess and tell who the guilty parties were, she could 
turn State’s evidence and be released from prosecution and 
set at liberty. For some length of time he also subjected 
her to short and hard prison fare, but without obtaining any 
confession. The assistant jailor and the jailor’s wife also 
made similar attempts to procure confessions upon like 
inducements, which were likewise unsuccessful. Each of 
these witnesses testified, however, that they told defendant 
to tell the truth and nothing more. 

Upon this evidence, “ defendant renewed her objections to 
allowing Sabry Stewart to testify as to said alleged confes- 
sions, but it appearing to the court that the confessions to 
Sabry were made two months after the unsuccessful attempts 
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to obtain confessions in the Bullock county jail, and at a 
different place, without any inducement being offered by the 
witness, the objection was overruled,’ and the witness, 
Sabry, permitted to testify to the alleged confessions. The 
substance of her testimony was, that in a conversation with 
defendant, while they were both prisoners in the jail at 
Montgomery, witness asked defendant “what she was in 
there for,’ to which she replied that they accused her of 
murdering Mr. Baldwin, and that “one Wiley Turner had 
given her a white powder to give to Mr. Baldwin, and 
that she put it in the pitcher of water from which he drank, 
and shortly afterwards he was taken ill; that at that time 
said Turner ran into the room and told defendant, ‘if you will 
not tell, I will marry you, and make you as fine as any lady 
in the land, and give you a home in New York, Alabama, or 
any where else you want it,” &e. 

Defendant again moved to exclude the confession, because 
it did not appear to have been freely and voluntarily made. 
The State then introduced one Molly Norton, who had also 
been confined in the jail at Montgomery with defendant, and 
who testified that defendant told her she killed Mr. Baldwin, 
and that no threats were made or promises offered to her by 
witness to induce her to confess, but the confession came 
about in this wise: ‘“ Witness was sitting in the yard of the 
Montgomery jail crying, and defendant asked her what she 
was crying about, and she answered because she was in jail. 
Defendant then said, if that was all she would not care, and 
proceeded: ‘I do not know that I will ever get out,’ and 
gave as a reason that she was there for killing Mr. Baldwin. 
Witness asked if she did it, and she said she did, and their 
conversation was interrupted, and nothing more was said 
between them.” 

This confession was objected to, because not freely and 
voluntarily made, but the court refused to exclude it, and the 
defendant excepted. 

The State hen offered to prove by a witness that said 
Wiley Turner, who was at defendant’s house the night she 
was arrested, and knew of the purpose to arrest her that 
night, left there before the arrest and then came back in 
great haste, and went to the bed where defendant was, and 
whispered a little while to her, but witness heard nothing 
distinctly except “Lie still and keep your damned mouth 
shut.” mianiliatoby after saying this, he went out of the 
house hurriedly, and came back in about an hour afterwards 
with the parties who arrested the defendant. 

Defendant objected to this evidence, on the ground that it 
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was illegal and irrelevant, but the objection was overruled, 
the testimony admitted, and the defendant excepted. 

Defendant introduced evidence that Fred. Baldwin, who 
was jointly indicted with her, and arrested under a capias 
on the indictment, had “broke jail and fled from justice.” 

It further appeared that the defendant was a servant in 
the family of the deceased, and it was her duty to wait upon 
the rooms and carry water; that on the night when Baldwin 
died there was a gathering of guests at his house to witness 
the marriage of a daughter, and that several of the guests 
were affected with symptoms of poisoning. This evidence 
was introduced by the defendant. 

The foregoing was the substance of all the testimony. 

The defendant requested the following charges in writing : 

“Ist. Flight in one charged with a criminal offense is com- 
petent evidence against him, and tends to establish guilt, 
and if the jury believe from the evidence that Fred. Baldwin, 
charged with the accused in this indictment, made his escape 
and fled the country, and there is no evidence tending to 
connect the accused with said Baldwin in the commission of 
the offense charged, the fact may be looked to to create a doubt 
as to defendant’s guilt, and if the jury have reasonable doubt 
as to who is the guilty party, they must find the defendant 
not guilty. 

“2d. If the jury believe from the evidence that the defend- 
ant came to his death by poison, and that at the same time 
others were poisoned, the jury may consider, in connection 
with the evidence, the failure upon the part of the State, if 
any, to account for the manner of poisoning of any other 
such person or persons, as a circumstance in determining 
whether or not there is doubt as to how the poison was ad- 
ministered. ” 

The court refused each of these charges, and the defend- 
ant duly excepted. 


Watts & Sons, for appellant. 


Joun W. A. SanrorpD, Attorney General, with whom was 
H. C. Tompkins, conta. 


BRICKELL, C. J.—The statute has divided murder into 
degrees, describing particularly the constituents of the first 
degree, and declaring a homicide not having these constitu- 
ents, and which would have been murder at common law, 
murder in the second degree.—R. C. § 3653. The jury de- 
termine the punishment, on conviction of either degree ; the 
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first being punishable with death or imprisonment in the 
penitentiary for life; and the second by hard labor for the 
county, or imprisonment in the penitentiary, for not less than 
ten years.—R. C. § 3654. “ When the jury find the defend- 
ant guilty, under an indictment for murder, they must ascer- 
tain by their verdict whether it is murder in the first or sec- 
ond degree.”—R. C. § 3657. The Penal Code of 1841 first 
introduced these provisions into the law of the State.—Clay’s 
Dig. 412, §$ 1, 2. Since their introduction, it has uniformly 
been decided, that under an indictment for murder, a judg- 
ment of conviction cannot be rendered on a verdict of guilty 
which. does not expressly find the degree of the crime.— 
Cobia v. State, 16 Ala. 781; Hall v. State, 40 Ala. 698; Rob- 
ertson v. State, 42 Ala. 509; Murphy d& Ashford v. State, 45 
Ala. 32. In Johnson v. State, 17 Ala. 618, it was held the 
rule was not varied because the indictment charged the mur- 
der was by poisoning. We do not doubt the correctness of 
these decisions; they are in conformity to the imperative 
terms of the statute, and no arguments drawn from the ob- 
jects it is supposed the statute was intended to accomplish 
can justify a departure from them.—Whart. Hom. p. 197, 
§ 900; People v. Caldwell, 40 Cal. 187. The error in render- 
ing judgment on the verdict leads necessarily to a reversal, 
but as the other questions which arise on the record, and 
which have been very fully argued by counsel, will be pre- 
sented on another trial, we feel bound to consider them. 
Confessions not voluntary, but induced by threats, prom- 
ises, or the hope of favor, held out to one charged with a 
criminal offense, are not competent evidence against him. 
Whether the confession proposed as evidence is voluntary 
or the result of inducements, is a question to be determined 
by the court, on a just consideration of the circumstances 
under which it was made, and of the situation and character 
of the accused.— Brister v. State, 26 Ala. 107; Atkin v. State, 
35 Ala. 399; Mose v. State, 36 Ala. 211; Aaron v. State, 37 
Ala. 106; S. C. 39 Ala. 75; King v. State, 40 Ala. 314. The 
exclusion of the confession rests on its connection with the 
inducement ; that they stand to each other in the relation of 
cause and effect. If it is apparent no such connection 
exists, there is no reason for the exclusion of the confession. 
State v. Potter, 18 Conn. 166; Mose v. State, 36 Ala. 211. In 
this last case, C. J. WaLKER said: “The principle is, that 
although a threat or promise may have been made use of, 
the confession is to be received if it has been made under 
such circumstances as to create a reasonable presumption 
that the threat or promise had no influence, or had ceased 
to have influence, upon the mind of the party.” It is not 
VoL. LIV. 
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necessary that a confession should be spontaneous. It is 
only necessary that it should be voluntary, without the ap- 
pliances of hope or fear from others.—1 Green. Ev. § 220. 
Hence, a confession is admissible, although elicited by ques- 
tions propounded to the accused, though such questions as- 
sume his guilt, (Carroll v. State, 23 Ala. 28) ; or, though ob- 
tained by artifice or deception, (Joy on Confessions, 42 ; 
King v. State, supra); or, though the accused was not 
warned that what he said would be used against him, or that 
it would be better for him to abstain from confessing.—Joy 
on Confessions, 45; Seaborn & Jim v. State, 20 Ala. 15. 
Nor will an “ exhortation to tell the truth,” though accompa- 
nied by the statement made by the officer having custody of 
the prisoner, that it would be best for him to tell the truth, 
exclude a confession which may follow it.—Aaron v. State, 
supra; King v. State, supra. The theory of the exclusion of 
a confession is that it was extracted by promises of favor or 
threats of punishment. When these have not been employed 
the confession is admissible, on the presumption, that a per- 
son will not make an untrue statement criminating himself, 
and militating against his own interest. 

A confession obtained by threats or promises being inad- 
missible, subsequent confessions of the same character are 
not admissible, unless from the length of time intervening, 
from proper warning of the consequences, or from other cir- 
cumstances, there is reason to presume that the hope or fear 
influencing the first confession is dispelled.—foy on Confes- 
sions, 69; Jose v. State, supra. The confessions of the ac- 
cused, received in evidence, it is insisted, should have been 
rejected under this rule. The statement of the rule shows 
that it is founded on the concurrence of facts, the existence 
of which were disproved in this case. The facts which must 
concur to render the rule applicable are the several confes- 
sions, the first of which is inadmissible. The first confes- 
sion is regarded as the parent of the succeeding confessions, 
and that being improperly obtained, vitiates the second, un- 
less it appears the influence extracting the first has been re- 
moved, and all connection between the two dissevered. The 
rule is not that when influences to procure a confession have 
been unavailing, a subsequent confession will be excluded 
because such influences were employed; or, that such in- 
fluences having no effect when employed, will be presumed 
to be the cause of a subsequent confession.— Mose v. State, 
supra ; State v. Potter, 18 Conn. 166; State v. Jones, 54 Mo. 
478; Rex v. Gibbons, 1 Carr. & Payne, 97. Without reciting 
the particular facts found in the record, it is enough to say 
there was not the slightest connection between the induce- 
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ments offered to the accused to confess (if it is admitted they 
were of a character to exclude any confession following them) 
and the confessions given ir evidence. These inducements 
were fruitless when made, and no just presumption can be 
indulged that they lingered in the mind of the accused, pro- 
ducing confessions two months afterwards, to persons utter- 
ly unknown to those who had offered the inducements, and 
which she could not reasonably have supposed would ever 
be, nor did she desire they should be communicated to them, 
or to any one having authority over her prosecution, or 
power to aid her. 

The specific and only objection taken in the court below 
to the admissions of the confessions as evidence, was that it 
did not appear they were free and voluntary. It is the set- 
tled rule of this court, that a specific objection to evidence 
is a waiver of all other grounds of objection—an admission 
that in all other respects the evidence is legal, and on error, 
the only inquiry is, whether the objection made ought to 
have been sustained.— Walker v. Blassingame, 17 Ala. 810. 
We do not feel bound, therefore, to consider whether the ob- 
jection made for the first time in this court, that the confes- 
sion to the witness Norton was so incomplete that it was in- 
admissible, is well taken or not. But as it may arise in a 
future trial, it is perhaps proper now to determine it. The 
confession is said to be incomplete, because the conversation 
in which it was made was interrupted. What was the cause 
of the interruption, whether it was the appearance of some 
other person, or because one or the other was called away, 
or by the intervention of some one in authority over them, 
commanding a cessation of the conversation, does not ap- 
pear. Nor is the confession in itself incomplete—it is full ; 
that the cause of the imprisonment of the accused was the 
killing of Mr. Baldwin, with an acknowledgment that she 
had killed him. Whether the accused would have extended 
the confession further, or if it had been extended would have 
qualified, or explained what she had already said, is mere 
matter of speculation. It is not the fragment, or a disjointed 
part of a conversation, which is offered in evidence, but the 
whole conversation—all that was said, and its exclusion is 
not authorized because of any supposition that if the inter- 
ruption had not occurred, she would have said something 
possibly favorably to herself. The case of Wiliams v. State, 
39 Ala. 552, rests on its own peculiar facts, and has not the 
least resemblance to the case at bar. The prisoner was in- 
terrupted before he had finished his statements by his mas- 
ter, and compelled to desist from continuing them. The rule 
4 gemma :n that case depends for its reasoning largely on 
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the now obsolete relation of master and slave, and certainly 
is inapplicable to the confessions proved in this case. 
There are many mere circumstances indicative of guilt in 
one accused of crime, and admissible as evidence against 
him, which cannot and ought not to be received when an- 
other is charged with, and on trial for the offense. It is cer- 
tainly true, that a person accused of crime may show his 
own innocence by proof of the guilt of another. The evi- 
dence of guilt must relate to the res gest, and not to the de- 
clarations or conduct of the party on whom it is attempted 
to cast suspicion, subsequent to and having no iminediate 
connection with the crime. The confession of a third per- 
son, not introduced as a witness, that he was the real crim- 
inal, and not the accused, is rejected, from its remoteness 
and want of connection with the accused, and the manifest 
danger of collusion and fabrication.—1 Best. on Ev. § 91; 
Smath v. State, 9 Ala. 990. Flight, the demeanor when ar- 
rested, stolidity or trepidation, under accusation, prevarica- 
tion in answer to inquiries relating to the offense, or to his 
conduct, the fabrication.or suppression of evidence, or pre- 
vious threats, or antecedent grudges, are all evidentiary facts 
against the person to whom they are imputable, dependent 
for their value on a connection with other criminating cir- 
cumstances. They are evidence against the party to whom 
they are imputable, because they are his own acts or declar- 
ations, and not constituting the guilty act, only pointing to 
him as the guilty agent, are not evidence for or against an- 
other with whom he has no connection. The most inconclu- 
sive of the criminating circumstances, that which, not com- 
bined with other facts, is of the least probative force is flight. 
Burrill on Cir. Ev. 469-74. It may be attributable to fear, 
or to impatience and restlessness, under the duress of im- 
prisonment, or to a consciousness of guilt. Much depends 
on the character of the mind, temperament and education. 
One will, with fortitude, endure imprisonment without mur- 
muring, and without an effort to fly, though tortured with 
the consciousness of crime; while another of a different 
mental, or moral, or physical organization, conscious of in- 
nocence, fretting under unaccustomed restraints, or fearful 
of the issue of the events leading to his imprisonment, will 
fly on the first opportunity. Flight is of consequence, in it- 
self, delusive and inconclusive as a criminating fact. It can- 
not be evidence of guilt when another is accused and on 
trial. In Crookham v. State, 5 West Va. 510, (S. C. 2 Green. 
Crim. Law R. 671,) the evidence of the flight soon after the 
homicide of a person who, just before the killing, had threat- 
ened to take the life of the deceased, was offered and re- 
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jected as evidence for the prisoner. We are clear in the 
opinion the flight of another person arrested for the same of- 
fense of which the prisoner was accused, was irrelevant and 
should have been excluded. The charge requested, founded 
on it, was, therefore, properly refused. 

It is often a matter of great delicacy and extreme difficul- 
ty, to determine, in a criminal cause, whether a particular 
fact, not bearing directly on the issue involved, can be re- 
ceived as evidence. - The rule is clear and well defined that 
facts and circumstances, which, when proved, are incapable 
of affording any reasonable presumption or inference in re- 
gard to the material fact or inquiry involved, are not admis- 
sible as evidence. The difficulty lies in its application. A 
single fact, standing by itself, may seem of insignificance, 
having a remote, if any, connection with the material facts, 
yet may tend to support evidence, the competency of which 
Is indisputable, or may form a link in a chain of circum- 
stances amounting to conclusive proof.—Campblell v. Staie, 
17 Ala. 69. The conduct or demeanor of a party at or about 
the time of his arrest, will be received as evidence.— Liles v. 
State, 30 Ala. 24; Roscoe’s Crim. Ev. 538. Observations then 
made to him, relating to the offense, or to the arrest, to 
which he gives no answer, or an evasive reply, are also re- 
ceived. Much depends on the particular circumstances of 
each case. The confessions of the accused implicate Tur- 
ner as her associate in the crime, indeed, as the most crimi- 
nal agent, morally, in its commission. Evidence was offered 
of the fact that he had visited the accused on the night of 
her arrest, and had left her without indicating any purpose 
to return on that night ; but did return in great haste before 
the arrest was made, and finding her in bed, had a conver- 
sation with her in a whisper, the only words of which dis- 
tinguishable by the witness, were his declaration, “lie still 
and keep your damned mouth shut,” and then left hurriedly, 
returning about an hour afterwards, with the officers who 
made the arrest. He had information of the purpose to 
make the arrest, before it was made; but whether he ob- 
tained it after his first and before his second visit to the ac- 
cused, is not shown. If, as the confessions of the accused 
indicate, he was not only her associate, but the originator of 
the crime, naturally, on hearing of the intention to arrest 
her for the offense, he would seek a conversation with her 
before the arrest was made, and that conversation he would 
seek to conduct so that it could not be heard by others. 
The subject of the conversation would be the anticipated 
arrest, and entreaty, persuasion, threats or commands would 


be empioyed to keep her from purposely or by inadvertence 
VoL. LIV. 
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disclosing their mutual guilt. Considering the circum- 
stances, we cannot say this evidence had not a relevancy to 
the main and material fact. If these repeated and hasty 
visits, and this whispered conversation, and earnest com- 
mand to silence, were not caused by the anticipated arrest, 
and referred to any other matter than the cause of the ar- 
rest, or if the command to silence was because of an appre- 
hension that the accused, though innocent, might unwarily 
‘involve herself by her conversations with others, the facts 
could have been shown, and the evidence deprived of all in- 
jurious tendency. 

The second charge requested is too involved and indeter- 
minate for us to ascertain with any certainty the proposition 
it is intended to assert. The court properly refused to give it. 

For the error in rendering judgment on the insufiicient 
verdict, the judgment must be reversed and the cause re- 
manded. The prisoner will remain in custody until dis- 
charged by due course of law. 


Levert, Ex’trx, v. Read, Ex’or, e¢ al. 
Settlement of Insolvent Estate. 


1. Filing of clain; what sufficient.—A claim duly verified, filed in the pro- 
bate court against a decedent’s estate, within proper time after the report, but 
before the declaration of insolvency, need not be again filed afterwards, to save 
it from the bar of the statute of non claim under § 2196 of Revised Code. 

2. Case overruled.—The case of Clements v. Nelson, 46 Ala. 634, overruled so 
far as it conflicts with the decision in this case. 


Appeal from Madison Probate Court. 

This is an appeal by appellant, Levert, from an order of 
the probate court rejecting and denying a claim held by her 
against the insolvent estate of John Read, deceased. 

Letters testamentary were granted to John B. Read upon 
the estate of the deceased on the 26th day of April, 1861. 
On the 18th day of September, 1866, Francis J. Levert, 
appellant’s testator, filed and registered in the probate judge’s 
office, a duly verified, claim against said estate, which had 
been duly presented to the executor, on the 21st September, 
1861. This filing was after the report, but before the declar- 
ation of insolvency. 

On a settlement and partial distribution of the estate, had 
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in the probate court on the 16th day of September, 1874, 

other creditors who had filed claims against the estate, ob- 

jected to the allowance of appellant’s claim, on the ground 

that it had not been filed in the court within nine months 

after the declaration of insolvency. 

It was proved, in this connection, that “the claim had 
been in the office of the judge of probate, continuously from 
its filing on the 18th day of September, 1866, and had been 
transcribed in a book kept in the office of said judge of pro- 
bate, entitled docket of insolvent claims, together with all 
other claims against said insolvent estate, and in which ail 
claims filed against solvent estates were also registered, as 
well as claims against insolvent estates.” 

This being all the evidenee, the court disallowed and re- 
jected the claim, and Levert duly excepted. 


Beirne, Humes & Gorpoy, for appellant. 
JAMES ROBINSON, conti'a. 


STONE, J.—We are satisfied that Mrs. Levert, in filing 
the claim verified, as shown in this record, did so with a 
view to a compliance with the requirements of § 2196 of 
Revised Code. The claim was properly docketed as an in- 
solvent elaim—was placed among the other claims filed 
against the insolvent estate—and we think it should have 
been allowed.— Norville v. Williams, 35 Ala. 551. We approve 
and adopt the argument of appellant’s counsel in Clement v. 
Nelson, 46 Ala. 6354. 

The case of Clement v. Nelson, 46 Ala. 634, so far as the 
same is in conflict with this opinion, is overruled. 

Reversed and remanded. 


The following is the argument referred to : 

Perrus & Dawson, for appellant.—We have not seen any 
ease in which this identical point which here arises has been 
decided. The appellee insists that though the claim was on 
file and regularly decketed from the day the estate was 
declared insolvent to the day of settlement, it was not placed 
on file atter the declaration of insolvency. In construing a 
statute, the eourt does not confine its consideration to the 
mere letter, but looks also to the “reason of the rule,’ and 
the intent of the law-maker. In the act requiring claims 
to be filed within nine months after deeree of insolvency, the 
intention was to give all parties interested an early oppor- 
tunity of examining and contesting all claims. Here the 
— was on file and on the docket of claims against that estate 
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during all the time allowed for filing claims. No one could 
have examined the file or docket without noticing this claim. 
Can the law require the useless formality of taking this claim 
off the file, and again putting it back on the file? Or of 
taking it off the docket, where it was regularly docketed, and 
putting it on again? 

But it is said that this claim was not called to the attention 
of the judge after the estate was declared insolvent. The 
claim was in his custody, “jiled” by him, and it was 
by the judge placed on the docket of claims against this 
estate, with the name of the claimant, the date, amount, 
and nature of the claim, and it so continued in the 
custody of the judge and on the docket during all of the 
nine months. 

The spirit and meaning of the law seems to be, that 
persons having claims against insolvent estates shall be 
allowed all the time from the grant of letters until nine 
months after the declaration of insolvency, to file their 
claims, but no more. 

If the court will consider the meaning of the word “within,” 
as used in this statute, it is obviously intended to operate 
merely as a statute of limitation, and limits the time beyond 
which claims shall not be filed. The appellee would limit 
the meaning of the word “within” to its most literal and 
limited sense. Mr. Webster’s first definition of this word is: 
“Tn the inner part”; his second definition is: “In the limit 
or compass of, not beyond, used of place and time” ; hig fifth 
definition is: “Not later than.” The first or primitive mean- 
ing would not make any sense in this statute. But “not 
beyond,” “not later than,” clearly defines the intent of the 
law-makers, which was to fix a time after which claims could 
not be filed. By one statute of limitations, an action must 
be brought within six years after a note falls due. This does 
not mean that it may not be brought before the note is due, 
for in many Cases, as in attachments, suit may be commenced 
before the note is due. 
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Malone v. Kelley et al. 
Bill in Equity for Account and Settlement of Trust, ke. 


1. Contract between parties not standing in fiduciary relation; what necessury 
to avoid; on whom burden of proof lies—Wheye no fiduciary relation exists 
between the parties, and they are of legal capacity, however disadvamageous 
or improvident a contract between them appears, a court of equity will not 
relieve against it, until the party seeking to avoid it, clearly proves that it was 
the result of fraud, mistake, surprise or undue influence practiced upon him. 

2. Same, contrael belween parties standing in fiduciary relation; when aveided ; 
on whom burden rests of showing ils fairness. —Where, however, the legal relation 
of guardian and ward, trustee and cestui que trust, attorney and chent, or any 
other relation in which confidence is reposed and accepted, or influence 
acquired, is shown to exist, the law on principles of public policy casts on him, 
to whom the confidence was extended or who has acquired influence, whenever 
he seeks a benefit under the contract, the burden of proving that he has dealt 
with the other party, exactly as a stranger would have done, taking no advan- 
tage of his influence or knowledge, putting the other party on his guard, bring- 
ing every thing to his knowledge which he himself knew—in short, the con- 
duct of the guardian, trustee, attorney, &c., seeking to be benefitted by a con- 
tract or release, must be such as to sever the connection, and place him in the 
same circumstances in which a stranger would have stood, giving him no 
advantage, save only whatever of favor or kindness may have arisen out of the 
connection. 

3. Same; release not distinguishable from any other contract made between par- 
ties occupying fiduciary relations.—A trust may be discharged and the trustee 
relieved from all liability for his administration of the trust estate, by a release 
executed by the cestui que trust who is fully sui juris; bat such release can not 
be distinguished from any other contract or agreement into which a trustee 
and cestui que irust may enter, and when a trustee claims the benefit of it, he is 
bound tosupport it by the same measure of proof requisite to sustain any other 
contract he may have made with the eestui que trust, or person to whom he 
stands in a fiduciary relation. 

4. Same.—In determining the validity of transactions between persons 
standing in confidential relations, it is always a material fact that the cestui 
que trust has had competent and independent advice from disintevested persons, 
or persons bound to him and freed from all influence the trustee could exer- 
cise—thereby the opportunity for the exercise of undue inffuence, for a viola- 
tion of confidence, or for imposition, is lessened ; but this will not relieve the 
trustee from the duty of making a {full disclosure of facts. . 

5. Release ; what not ground for avoiding. —A release and settlement between 
cestui que trust and trustee, is not vitiated, if otherwise valid, because the cestué 
que trust’s affection and sympathy for the trustee, who was a blood lative, 
prompted the settlement ; nor because the trustee, in the negotiations leading 
to the settlement, he then being impoverished, promised, if he became able in 
the future, to pay more. 

6. Cestui que trust; right of, where trust funds are used in business by trustee. — 
Wherever a trustee uses funds of the trust estate in his own business or that of 
another, he will not be permitted to derive a profit therefrom, and the cestué 

ue trust may elect either to take the profits or to insist on the corpus of the 
und and interest, released from the loss or profit made in the business ; the 
election, however, must cover the whole period the trust funds were employed 
in the one business; the cestui que trust, in general, can not take profits for one 
part of the time and interest for the other. 
VoL, Liv. 
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7. Same: what will not excuse use of trust funds by trustee in his own business . 
Where the will of the testator, under which a trust arose, gives no power to 
the trustee to use trust funds in a partnership, retaining all profits over inter- 
est, the trustee can not claim profits or justify such use of the trust funds, by 
oral proof that the funds were thus used in pursuance of verbal instructions 
of the testator before his death. 


AppraL from Chancery Court of Mobile. 

Heard before Hon. H. AvsTIx1. 

The bill in this case was filed by the appellees, Laura Kel- 
ley and her husband, against the appellant, Malone, who 
was trustee for said Laura under the will of her father, Dru 
Malone, deceased, for an account and settlement of his trust, 
and to vacate and annul a release she had given Malone. 

The defense relied on was a release and settlement had with 
the cestui que trust and her husband, shortly after she became 
of age, upon which event the trust, by its terms, terminated. 
This release was assailed by the appellees as obtained by 
fraud and undue influence, and the evidence introduced was 
mainly directed to that question. The evidence is volumin- 
ous, and the substance of much of it is stated in the opinion. 
It is only necessary here to set out the main facts of the case, 
which were as follows: 

Drury Malone, father of appellee, Laura, died in Mobile 
in the year 1847, when she was about two years old, leaving 
a large estate, which he devised to his widow and the appel- 
lant, his brother, in trust for said Laura and her brother, 
and empowered him, among other things, “to manage and 
dispose of the property until they should respectively come 
of age,” as he deemed best. Drury Malone, at the time of 
his death, was a commission merchant in Mobile, having 
most of his estate invested in that business, and the appel- 
lant succeeded him in the business. The executors probated 
the will, and after settling the estate in the probate court a 
considerable sum remained belonging to appellee, Laura, 
which was delivered to appellant, who had it passed to his 
credit on the firm books, and used it in that business, until 
under the advice of counsel he invested the funds in Confed- 
erate securities, in the year 1863 or 1864. Neither at the 
date of the investment nor since that time, up to complain- 
ant’s reaching majority, were there any profits; for the ze- 
sults of the war had exhausted the capital and profits, or 
reduced it to an inconsiderable sum, compared with what it 
originally was. Although there were several changes in the 
partnership during the period the trust funds were used in 
its business, there was no settlement of accounts and ascer- 
tainment of profits and losses, and the business of the firm 
continued substantially as though there had been no change 
in its membership. The appellant introduced some oral 
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proof to show that he used the trust funds in the firm busi- 
ness in pursuance of directions from the testator, with the 
understanding that he was to have all profits above interest. 

Appellee, Laura, after the death of her father, resided with 
her mother, and upon her marriage, with her mother and step- 
father, until her own marriage with W. H. Kelly in 1863, 
at which time the family resided in Marengo county. In 1865 
she returned to Mobile, where appellant lived, and upon ask- 
ing money on account of the trust from appellant, he informed 
her of the loss of her fortune, by the investment in Confeder- 
ate securities. After this she employed an able solicitor to 
look into the matter, and afterwards, on attaining her major- 
ity in May, 1866, he commenced negotiations with appellant 
for a settlement. Appellant furnished appellee’s counsel an 
account, charging himself as trustee with all moneys received, 
and claiming various credits, including one for the amount 
invested in Confederate securities; as to the correctness of 
the account, save as to the investment in Confederate secur- 
ities, there seems to have been no dispute. After consulta- 
tion between the solicitors of the parties, it was agreed that 
$18,500 (about one-half of the amount claimed of appellant,) 
would be advised by them as the basis of settlement. Appel- 
lant, however, rejected this proposition. Appellee’s solicitor 
was informed of this, and that Malone would go to see the 
appellee, Laura, who was then with her mother and step- 
father at Sommerville, about three miles from Mobile, and 
endeavor to effect a settlement with her. The solicitor im- 
mediately informed appellee’s husband, who sent a note for- 
bidding the interview, but it had taken place before the note 
was received. 

What took place at this interview is stated in the opinion, 
and after discussion about the matter, appellee agreed, ver- 
bally, to accept $2,000 in cash and Malone’s note with sure- 
ties for $10,000 additional, payable in one and two years with 
interest, and promising to write him nextday. On the third 
day she wrote Mr. Malone the following letter: 


SomMMERVILLE, June 20th, 1866. 

My Dear Uncle—I have reflected seriously on the conver- 
sation we had together on Monday. I have thought it would 
not be improper in me to suggest a slight change in the set- 
tlement of our matters. I wish you to understand, however, 
if you will not agree to the proposition I now make, your 
refusal will not affect the contract in the least. 

I feel it my duty, as your niece, to be candid with you, and 
state to you freely and honestly my opinion. I have to pro- 
pose that you pay the lawyer’s fee, which will be quite large. 

OL, LIV, ° 
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Jt was the advice of my mother throughout to ask of you 
$15,000. You proposed $12,000, which IT accepted. Can you 
not favor ma’s [proposition | so far as to make good to me 
$12,000, and pay the lawyer’s fee or provide me with means 
to pay it. 
I now write to my attorney your proposition, and my con- 
sent thereto. I beg you, in the settlement with him, to pro- 
vide the means, over twelve thousand dollars, to pay his 
fee. Your loving niece, -L. E. KEvcey. 
On the same day, she sent her counsel the following letter : 
SoMMERVILLE, June 20th, 1866. ° 
Dear Sir—My uncle, J. B. Malone, proposes to settle with 
me on the following terms: Twelve thousand dollars, secured 
to me in payment of $2,000-cash, and ten thousand dollars 
payable in one and two years, ‘with interest, notes to be 
secured by two or more names. I accede to this, and request 
you to act accordingly. You might require the names of C. 
K. Foote and ©. G. Richards, and any other name he may 
propose, though I will be satisfied with the above as security. 
Although I agreed to accept the proposition made by my 
uncle, yet I thought it but fair to request him to allow me a 
sufticiency to pay your fee, over and above $12,000. in the 
settlement with him make known this my request, and urge 
upon him the propriety and justice of this course. Perhaps 
he may be induced to grant my petition. 
Respectfully, L. E. Kesey. 
P. S.—I can not send this without expressing, in a few 
words, my heartfelt thanks for the great interest you have 
taken in this matter, and only wish I had settled it with your 
entire approbation ; but my heart, woman like, made me 
decide it hastily. tespectfully, L. E. KELey. 


Malone yielded to the demand for the additional thousand 
dollars, and included the amount in the notes. Appellant’s 
counsel drew up a receipt, which was examined by appellee’s 
solicitor, who sent it to her, and it was returned signed by 
her and her husband, in the presence of two witnesses. 

This agreément, or receipt, was as follows: 

“Received of James B. Malone two thousand dollars in 
cash, and his two promissory notes, with Charles K. Foote 
and C tharles G. Richards as Securities, of even date with this 
receipt, one for six thousand eight hundred and eighty dol- 
lars, payable on or before the 20th day of June next, the other 
for five thousand four hundred dollars, payable on or before 
the 20th of June, 1868 ; each note pays able to the undersigned 
William H. Kelley, jr., as trustee of his wife, the undersigned 
Laura E., and for her sole and separate use. Said payment 
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and notes are in full satisfaction and compromise of all 
claims on said James B. Malone as trustee of said Laura E. 
under the wil! of her deceased father, Drury R. Malone, and 
after statement of his accounts by said James B. Malone, 
and full examination and understanding of the undersigned. 
No question has been made between the parties as to the 
items of the account, except as to the credits to said James 
B. Malone for investment in securities of the late Confeder- 
ate States; and this has been settled and compromised by 
said James B. making the above payment, and giving the 
above notes in full settlement of his liability as trustee for 
the said Laura E. under the will of her said deceased 
father. 
Given under our hands the 20th day of June, i866.” 


The cash payment was made and notes executed, as therein 
recited, and these were paid at maturity. This bill was filed 
nearly eight years after the settlement was made. It is stated 
as a reason for not filing it earlier, that appellee relied on appel- 
lant’s promise to pay more when able, and her husband would 
not sooner consent to join with her in the suit. and without 
his consent her solicitor refused to act in the matter. 

The cause was submitted for final decree on bill, answer 
and proofs, and the chancellor rendered a decree annulling 
the release, granting the relief prayed, and directing a refer- 
ence to the register to state the account. This decree is now 
assigned for error. 


Ropert H. Smiru, D. C. ANDERSON, and Warts & Watts, 
for appellant Whether Mrs. Kelley’s estate was a statutory 
or an equitable estate, she could have sued independently of 
her husband or made him a defendant.— Roper v. Roper, 29 
Ala. 247; 2 Brick. Dig. p. 86. Her husband’s unwillingness 
to sue is no excuse for acquiescing in the settlement for so 
many years. ‘A man who, with full knowledge of the case, 
does not complain, but deals with his opponent as though he 
had no case against him, builds up, from day to day, a wall 
of protection for such opponent, which will probably defeat 
any future attack upon him.”—2 Porter, 58; 5 Ala. 90; 17 
Wallace, 78; 96 Eng. Com. Law, 148; 5 Beavan, 444. 

II. The natural relation of the parties, as uncle and niece, 
and the peeuliar history and nature of the debt, and the ex- 
tent and liability of the trustee, made it a proper subject of 
settlement by compromise. It cannot be assumed with any 
show of reason or propriety, that the trustee ought to be 
held to the strictest and most rigid rules of liability. Such 


contracts and settlements are favored in our courts,—Wotley 
Vou, Liv. 
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v. Motley, 45 Ala. 555; Kirby v. Taylor, 6 John. Ch. 242; Bil- 
lingslea v. Ware, 32 Ala. 415. 

III. The investment in Confederate money was really the 
only disputed question. The court once held that the trus- 
tee was not liable for an investment thus made.— Watson v. 
State, 40 Ala. 42. 

The trustee did not conceal any thing from the appellee. 
She had eminent counsel. He was informed of all the facts, 
and from him appellee knew all her rights. With a full 
knowledge of them she voluntarily and deliberately made 
the settlement, without any undue influence, fraud or con- 
cealment on the part of the appellant, and cannot now be 
heard in a court of equity to deny force to her own intelli- 
gent and voluntary act.—Uhlick v. Mulhke, 61 Tllinois, 499. 
After the employment of counsel, she stood in the relation 
of litigant “at arm’s length” against appellant, (5 Ala. 90,) 
even if the fiduciary relation had not, before that time, ceased 
to exert any influence. The burden of proof rests on her to 
make out her case.— Kirby v. Taylor, 6 Johnson Ch. supra. 


GoLpTHWaITE & Taytor, contra.—Appellee’s estate was an 
equitable estate. It was created by will, taking effect in 
1847.— Hardy v. Boaz, 29 Ala. 168; 19 Ala. 373. 

II. Ifit be admitted appellant had a statutory estate, she 
could not be barred of her action in this case ; express trusts, 
peculiarly the subjects of equitable jurisdiction, are not 
barred by the statute of limitations.—8 Porter, 211; 14 Ala. 
315; 32 Ala. 314; 33 Ala. 357. The statute of limitations 
does not run against a married woman’s equitable estate un- 
til she becomes discovert, and so long as the statute does not 
run, the staleness of the demand cannot prejudice her.— 
6 Ala. 589; 2 Brickell’s Dig. § 159. 

III. Rules of public policy require such transactions as 
this, to be “scrutinized with a jealousy almost invincible.” 
9 Vesey, 297; 13 Vesey, 52; 18 Vesey, 126; Story’s Eq. Vol. 
1, § 317; Perry on Trusts, § 200; Kerr on Frauds, 177. 

IV. The evidence shows that appellant did not, in the 
language of the authorities, place himself in the attitude of 
a stranger. He made no disclosure of his use of the trust 
funds in his business. He never made any settlement of the 
trust estate. Failing to accomplish his purpose with appel- 
lee’s counsel, appellant hurriedly shifts the negotiations and 
pleads with the cestui que trust herself, in the absence of her 
husband, to release him from payment of the amount her 
counsel thought just, urging his ruin and poverty, promising 
to pay more when able, using the influence he had acquired 
to enlist appellee’s feelings and sympathy to procure a set- 
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tlement, which, as her trustee, he should have left to be con- 
ducted by her attorney. 


BRICKELL, C. J.—The bill was filed by the appellees, 
against the appellant, who was a trustee for the appellee, 
Laura E., under the will of her father, for an account and 
settlement of the trust. The defense made by the appellant 
is, that in 1866, soon after the cestui que trust became of full 
age, which was the period appointed for the termination of 
the trust, there was an adjustment and settlement of his ac- 
counts, and a release executed by her and her husband, ac- 
knowledging full satisfaction, and discharging him from all 
further liability. The release is impeached by the appellees, 
us having been obtained by fraud and undue influence, and 
the appellant affirms not only its fairness and validity, but 
its subsequent confirmation by the appellees, their acquies- 
cence in it, and relies upon the lapse of time, and the statute 
of limitations, as constituting a bar to the relief sought. Near 

eight years elapsed after the settlement was made, and the re- 
lease executed, before the bill was filed, or any complaint 
made of the settlement, which was communicated to the ap- 
pellant. The money the appellant agreed to pay on the set- 
tlement, and in consideration of the release, was payable 
chiefly in two annual installments, and for these appellant 

made his promissory notes, with surety, which were payable 
to the appellee, William H., as trustee for his wife, and were 

paid to him as they became due. 

Any contract or agreement into which a party is lured by 
fraud, or into w hich he is drawn by surprise or mistake, su- 
perinduced by the party with whom he contracts, or which 
is extorted by the undue influence of the party claiming the 
benefit of it, is vicious and will be annulled. When no “fidu- 
ciary relation exists between the parties, and they are of 
legal capacity, however improvident or disadvantageous the 
contract may appear, though marked by folly or indiscretion, 
it must stand until the party seeking to escape its obligation 
clearly proves that it was the result ‘of fraud, mistake or sur- 
prise, or undue influence prac ge v. Wil- 
kins, 19 Ala. 765. If, however, either of the iowa legal re- 
lations, of guardian and ward, trustee and cestui que trust, 
attorney and client, or any other relation, in which confidence 
is reposed and accepted, or influence acquired, exists be- 
tween the parties, on him to whom the confidence is extended 








Norr.—This case was ably argue d by counsel on both sides, who filed elab- 
orate printed briefs. As the briefs are mainly devoted to a discussion and 
statement of the evidence, it is not possible to condense them satisfactorily, 
and their length forbids their insertion fn extenso. 
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and who has acquired the influence, if he claims the benefit 
of the contract, the law, on a principle of public policy, casts 
the duty of proving its fairness, and that it is untainted by 
a violation of the confidence reposed, or an undue exercise 
of the influence of the relation. The principle is thus stated 
by Lord Brougham, in Hunter v. Atkyns, 3 My]. & Keene 135, 
(10 Eng. Ch. Rep.): ‘There are certain relations known to 
the law, as attorney, guardian, trustee, if a person standing 
in these relations to client, ward or cestui que trust, takes a 
sift, or makes a bargain, the proof lies upon him, that he 
has dealt with the other party, the client, ward. &e., exactly 
as a stranger would have done, taking no advantage of his 
influence or knowledge, putting the other party on his guard, 
bringing everything to his knowledge which he himself knew. 
In short, the rule, rightly considered, is, that the person 
standing in such relation, must, before he can take a gift, or 
even enter into a transaction, place himself exactly in the 
same position as a stranger would have been in, so that he 
may gain no other advantage whatever from his relation to 
the other party, beyond what may be the natural and un- 
avoidable consequence arising out of the relation.” Again, 
“in a word, standing in the relation in which he stands to 
the other party, the proof lies upon him, (whereas, in the 
case of a stranger it would lie on those who opposed him,) 
to show that he has placed himself in the position of a stran- 
ger, that he has cut off, as it were, the connection which 
bound him to the party giving or contracting, and that noth- 
Ing has happened which might not have happened had no 
such connection subsisted.” Again, “the rule cannot be 
laid down much more plainly than I have stated it, that 
when the known and defined relation of attorney and client, 
guardian and ward, trustee and cestui que trust exists, the 
conduct of the party benefitted must be such as to sever the 
connection, and to place him in the same circumstances in 
which a mere stranger would have stood, giving him no ad- 
vantage save only whatever kindness or favor may have 
arisen out of the connection.” The principle is thus stated 
by Cotuier, C. J., in Juzan v. Toulmin, 9 Ala. 684: “ Where 
there is a peculiar relation of a confidential and fiduciary 
character, as principal and agent, trustee and cestut que trust, 
&c., to prevent the undue advantage which the situation of 
one of the parties gives him over the other, the law requires 
the utmost degree of good faith in all transactions between 
them. If, in such case, there is any misrepresentation or 
concealment of any material fact, or any just suspicion of 
artifice, or undue influence, courts of equity will interpose, 
and pronounce the transaction void, and so far as possible 
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restore the parties to their original rights.” In Johnson v. 
Johnson, 5 Ala. 94, Ormonn, J., states the principle in these 
words: “Contracts made by persons, between whom the re- 
lation of trustee and cestui que trust exists, are viewed with 
so much jealousy by courts of chancery that they are void- 
able by the latter, if within a reasonable time he seeks to 
set the contract aside, and can be supported only when the 
trustee, previous to the contract, has made such a full dis- 
closure of all the facts and circumstances which have come 
to his knowledge as trustee to the cestui que trust, as to ena- 
ble the latter to deal on equal terms.” Further, he says: 
“The superior knowledge of the subject of the contract, and 
the control which one of the parties has always been accus- 
tomed to exercise over the other, prevents that contestation 
between the parties which is the principal, if not the only, 
security against unfair dealing. In such cases, the parties 
do not meet on equal terms, and it is almost, if not quite, a 
matter of course to open the account, or set aside the con- 
tract, if seasonably applied for, even when there has been no 
fraud or circumvention, if a reasonable doubt exists of the 
justice of the account.” The principle does not incapacitate 
parties standing in these relations from contracting. Trans- 
actions between them, or contracts into which they may en- 
ter, are not necessarily void or voidable. The doctrine of 
courts of equity is satisfied when it clearly appears the con- 
fidence reposed has not been betrayed, and the influence ac- 
quired has been “kept free from the taint of selfish inter- 
est.”—Kerr on Fraud, 151. 

A trust may be discharged, and the trustee relieved from 
all liability for his administration of the trust estate by a 
release executed by the cestui que trust, who is fully sui juris. 
Such release cannot be distinguished from any other contract 
or agreement into which trustee and cestui que trust may en- 
ter. If it is made soon after the expiration of the time ap- 
pointed for the continuance of the trust, and immediately on 
the emancipation of the cestui que trust from the disability of 
infancy, as was the release now relied on, it will not be sus- 
tained, unless the trustee shows affirmatively that it was exe- 
cuted with full knowledge of all the circumstances, after suf- 
ficient deliberation and ample opportunity of investigating 
all the accounts and transactions connected with the trust. 
Hill on Trustees, 900; Perry on Trusts, § 851; 1 Story’s Eq. 
(Redfield’s Ed.) § 322 a; Wedderburn v. Wedderburn, 4 Myl. 
& Cr. 40 (18 Eng. Ch. Rep.) ; Johnson v. Johnson, 5 Ala. 90. 

The facts of this case do not permit us to doubt that the 
settlement and release on which the appellant relies as a bar 
ey relief sought, must be supported. We do not concur 
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with the counsel for the appellant in the proposition, that 
when they were entered into the relation of the parties had 
been changed from that of trustee and cestwi que trust into 
that of threatening litigants. The trust was created when 
the cestui que trust was a mere infant, not two years of age, 
by the will of her father, the brother of the trustee. The 
manner and terms of its creation is the most satisfactory 
evidence of the unbounded confidence the testator had in the 
trustee. Though the cestwi que trust resided with her mother, 
to whom her guardianship was committed, and the only per- 
sonal intercourse between her and the trustee, was such as 
would be expected from their consanguinity, if no other re- 
lation had existed, it cannot be doubted that she bore to 
him all the affection springing from the natural ties by which 
they were bound, and reposed in him large trust and confi- 
dence. The letter signifying her acceptance of the settle- 
ment, now adduced as evidence that she freely and intelli- 
gently entered into the transaction, is clear evidence of her 
affection and trust. It could not have been written more 
delicately, affectionately and confidingly. Though, as it 
states, she has been advised by her mother to ask fifteen 
thousand dollars in satisfaction and compromise of the trus- 
tee’s liabilities, he had proposed twelve thousand dollars, 
which she had determined to accept. As a favor to her, she 
suggests that in addition he pay the fee of her counsel, so 
that she may realize the whole sum he had offered, distinct- 
ly stating, however, that his refusal will not affect the agree- 
ment which had been proposed. Of her affection, and of 
the trust and confidence she reposed in him, the appellant 
had not then a doubt. When informed by one of his coun- 
sel that he had suggested the payment of eighteen thousand 
five hundred dollars in compromise and settlement, though 
negotiations had been for a month pending, and the subject 
of conference and discussion with their respective counsel, 
though up to that time he had sought no personal interview 
with her, and had been content to leave the matter with the 
counsel, declaring his inability to pay a sum so large; he 
said “he would go out and see his niece about it.” The evi- 
dence fully acquits him of seeking this interview for any im- 
‘proper purpose. It was not, as is suggested in the argument 
of counsel, sought clandestinely, but openly, with the knowl- 
edge of the counsel of the cestwi que trust, who communicated 
the fact that it was intended to her husband, who (without 
the knowledge of the appellant) endeavored to prevent it by 
a note to his mother-in-law forbidding it, which was not re- 
ceived until the interview had partially occurred. Consider- 
ing the appellant’s age, his relationship, and the disinclina- 
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tion the husband had, up to this time, shown to take any ac- 
tive part in the settlement, no unfavorable inference should 
be indulged, because the husband was not directly informed 
of it, and invited to be present. Especially so, when the in- 
terview was to be had at the residence of the mother and 
step-father of the cestui que trust. We believe it was sought 
because the appellant, relying on the affection of his niece, 
and the confidence she reposed in him, supposed if she 
heard from his own lips the confessions of his ruined pecu- 
niary condition, the distress and embarrassment in which 
litigation with her would involve him and his family, the 
avowals of his fidelity in the discharge of his duties as trus- 
tee, and the inevitable loss which had ensued, she would 
trust them, and they would appeal more powerfully to her 
affection than if merely reported to her by another. The 
affection and the trust of which he did not doubt, was, as is 
said by Lord Brougham, “the natural and una oidable con- 
sequence arising out of the relation” in which he and the 
cestui que trust stood. Advantages will spring from such re- 
lations, and we would hesitate to say that it is the or spirit 
of the law to repress them. Sound policy, general utility, 
the prevention of fraud, and the abuse of the affection and 
confidence which is generously and unhesitatingly reposed, 
require that when advantages are obtained, it should clearly 
appear they were freely and intelligently accorded, and are 
“the mere natural, unavoidable consequences of the rela- 
tion.” 

The interview was had, each party confiding and trusting 
in the other. The bill abounds with allegations in reference 
to it, in some respects directly contradicted, and in others 
unsupported by the evidence. The serious ill health of the 
cestui que trust, her prostrate or nervous condition, vehemence 
in the conversation with her, or with her mother in the con- 
versation had with her, or the mother’s earnest solicitations 
or active interference at that time in producing assent to the 
terms of adjustment proposed by appellant, are not shown, 
but rather negatived by the evidence. The relation in which 
the parties stood demanded from the appellant the utmost 
good faith, and the utmost truthfulness of statement. We 
cannot say that he was wanting in these, or, rather, we can 
affirm from the evidence that they characterized the inter- 
view, and his conduct immediately preceding and subsequent 
to it. He did plead and insist on the poverty te which the 
war had reduced him—his inability to meet so large a de- 
mand as accounting for the entire trust fund and the inter- 
est, and on his fidelity in the administration of the trust. 
He did insist on the legal validity of the investment in Con- 

Von, LIV. 
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federate bonds, and did positively avow his purpose, if driven 
to the necessity, to resist all liability for such investment, 
and did declare that he had acted under the advice of coun- 
sel, and had and could procure good counsel to defend him. 
As evidence of his inclination to deal not only fairly, but 
even liberally and generously with his niece, he did say if he 
was able at any time in the future, he would pay her more 
than the sum then proposed. He ‘proposed paying her ten 
thousand dollars in satisfaction of all claims upon him. 
She not manifesting a willingness to accept this sum, he pro- 
posed twelve thousand dollars, two thousand of which was 
to be paid in cash, and the remainder in two equal annual 
installments. The settlement was not then made, or finally 
agreed on, and the interview closed, with the understanding 
that she would, the next day, inform him of her final determ- 
ination. The appellant did not urge hasty action, but left 
the cestui que trust free to deliberate on his proposition, with 
full opportunity to consult with her husband, her mother, 
who had already expressed gratification at the proposition 
and willingness to its acceptance, and with her step-father, 
with whom and under whose care she had resided since in- 
fancy. There was full opportunity, also, for consultation 
with her counsel, if desired, and the evidence shows before 
the settlement was concluded, and the release executed, and 
before there was any agreement of legal efficacy, there was 
such consultation, and there was advice from all these, which 
the cestui que trust had full and complete option to pursue if 
she had so elected. What occurred at the interview, if it 
had not been followed by the release, and the payments made 
in consideration of it, would not, if the parties had been 
mere strangers, not connected by a fiduciary relation, have 
been regarded as more than a mere proposition of compro- 
mise, to be finally accepted or rejected in the future, and not 
conclusive until the one had signified willingness to accept, 
and the other had complied with its terms. On this point, 
there is no material difference in the evidence of the cestut 
que trust and the trustee. She states their conversations, the 
several propositions, and the last proposition, and says: “TI 
did pr omise to inform defendant by letter of my final determ- 
ination.” The trustee says: “She signified her willing- 
ness to accept this; said she would write me next morning.” 
It is material to keep in mind that this was the result of the 
interview—a mere proposition of adjustment made, which 
the cestui que trust had full opportunity to consider, and full 
opportunity to submit, and did submit to her counsel, to her 
husband, her mother, and her step-father. The proposition 
was the subject of consideration and discussion by the cestui 
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que trust, her husband, her mother and her step-father, at 
their own home, in the absence of the trustee, freed from any 
influence he could exercise. It was communicated to her 
counsel, and he objected to its acceptance, expressing the 
conviction that the sum was inadequate, and that he could 
obtain at least six, if not eight thousand dollars more in com- 
promise. They persisting in a purpose to accept it, (we 
mean cestui gue trust, husband, mother, step-father,) he dis- 
claims all responsibility for it, and without further interview 
or interference by appellant, it was accepted and consum- 
mated. The communications with the counsel were had by 
the mother or step-father, and the letters of the cestui que trust 
to the trustee, accepting the compromise proposed, and to 
her counsel, instructing him as to the mode in which it should 
be consummated, were borne by the one or the other. These 
letters were written with the knowledge, and without dissent 
from the husband, communicated to the trustee, or to the 
counsel, and it is now too late for him to say it was not with 
his approval. Before they were written, the cestui que trust 
was informed her counsel disapproved the acceptance of the 
proposition, and the reason of his disapprobation. The 
ostscript of her letter to him clearly admits this. Thank- 
ing him for the interest he had taken in the matter, she re- 
grets not having settled “with your entire approbation, but 
my heart, woman like, made me decide it hastily.” She 
knew of his disapprobation, and apologizes for not following 
his advice. She was free to follow it, but preferred rather 
to obey the impulses of her heart. If she knew of his dis- 
approbation, whoever informed her of it must, it is fair to 
presume, have also informed her of the reasons for it; that 
he regarded the sum as inadequate, and was convinced from 
his negotiations with the adverse counsel, a larger sum could 
be obtained. It cannot be supposed either her husband, her 
mother, or her step-father (from one of these she must have 
learned of her counsel’s disapprobation) failed to inform her 
of the reasons for it. It was doubtless, as she says, her 
“woman’s heart” sympathizing with a distressed uncle, who, 
by the calamities of the war, was reduced to poverty, that 
induced her into the compromise, and not, as is now alleged, 
any want of information as to the opinion and advice of her 
counsel. There is also evidence that during her minority 
she had expressed a preference for an investment of the 
trust funds in Confederate bonds, rather than in real estate. 
The expression of such preference then, cannot affect her 
legal rights, but the fact may have had a moral influence in 
determining her action. 
Nor can it be said that the cestui que trust had not full 


VoL. Liv. 














on 
bo 
Or 


1875.] OF ALABAMA. 


[Malone v. Kelley et al.] 


information as to the accounts and transactions of the trustee. 
The bill does not aver any want of information, or that since 
the settlement was made and the release executed, any facts 
have come to the knowledge of the cestwi que trust or of her 
husband which were not then known to them. With the 
exception of an allegation that the trustee had employed the 
trust funds “in highly profitable business investments, by 
means of which large sums of profit accrued to the principal,” 
there is not a fact stated in the bill not fully known to all 
parties at and before the settlement and a eo one, 
which must not have been fully considered by the cestui que 
trust, her counsel and her confidential advisers. We speak 
of the state of the trust accounts and the transactions of the 
trustee. True, it is alleged, the trustee had not rendered to 
any court, or to the cestwi que trust, or to her guardian, “any 
statement or account, either of the manner in which said trust 
fund had been used or invested, or what profits have accrued 
from the same.” There was no court to which the trustee 
could have rendered any account, unless he had, prior to the 
termination of the trust, filed his bill in equity praying that 
court to take jurisdiction of the trust and direct him in its 
administration; or, after its termination, filed a bill for the 
settlement of his accounts. This last remedy was that which 
each party was seeking to avoid by the settlement which 
was made, and the first, however proper and more prudent 
for all parties in interest, is of such uncommon occurrence 
here in simple trusts, that no want of good faith can justly 
be imputed to a trustee who does not pursue it. It may be 
no account was submitted to the cestwi que trust or to her 
guardian personally; yet, it is certainly true, one was sub- 
mitted to her counsel. It is also true, that the cestui que trust 
was fully informéd of this account and its items, and that 
by it the trustee charged himself with all moneys he had 
received, or with which even now it is proposed to charge 
him—that he charged himself with simple interest only, and 
claimed a credit for investment in Confederate bonds. Un- 
less it is proposed to elect to charge him with the profits, if 
any realized from the use of the money in business, instead 
of interest, (which we will consider presently,) it is not sug- 
gested that this account did not embrace every item of 
charge against him. Nor, is it suggested, that he made 
claim for any credit, unless it be the investment in Confed- 
erate bonds, to which he is not justly entitled. The release 
executed by her and her husband, expressly recites that the 
settlement is made with the trustee “after statement of his 
accounts by said James B. Malone, and full examination and 


understanding of the same by the undersigned;” and further, 
(35) 
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“no question has been made between the parties as to the 
items of the account, except as to credits to said James B. 
Malone, for investment in securities of the Confederate States, 
and this has been settled and compromised,” &e. These 
recitals do not originate from, and are not to be regarded 
solely as the acts or expressions of the trustee. They do not 
appear to have been introduced at his suggestion or with his 
knowledge. The release was drawn by his counsel, but the 
draft of it was first submitted to the counsel of the cestui que 
trust, and by him examined and approved. It was then 
drawn and delivered to him, to procure execution by his 
clients, the cestui que trust and her husband. It was sent to 
them, and by them examined at their own residence, and it 
is but fair to infer, by the mother and step-father. It was 
then executed, the mother and step-father being the attest- 
ing witnesses, and returned to the counsel, by whom, on the 
consummation of the compromise, it was delivered. These 
recitals may be capable of explanation or contradiction, but 
there js a want of evidence in this case to disprove them. It 
is too much to indulge the supposition that they were either 
carelessly or improperly introduced, not speaking the truth, 
and that they escaped the observation of the counsel of the 
cestui que trust, her own observation, that of her husband, 
her step-father and mother. These recitals must be taken 
as true, and they are corroborated and confirmed by the 
weight of the evidence. Taking them as true, the trustee 
made a full statement of his accounts, (except as to the usc 
of the trust funds in business,)—they were examined and 
deliberated upon by the cestui que trust, her husband, her 
mother and step-father, and her counsel, and after such ex- 
amination and deliberation the settlement was made and the 
release executed. 

It must not, in this connection, be overlooked, that the 
transaction was not the mere independent act of the cestui 
que trust. There was the intervention of counsel of her own 
selection, who was active and diligent in his inquiries as to 
her rights, and watchful of her interests. She had, also, the 
advice of her husband, her step-father and her mother. The 
mother and step-father had personal knowledge of many of 
the facts in reference to the trust estate, its amount and when 
received, and full opportunity of ascertaining every fact in 
reference to its administration, if they were not known to 
them. It is manifest, if the husband did not know the facts, 
it was the result of his indifference. In determining the 
validity of transactions between persons standing in confi- 


dential relations, it is always a material fact that the cestwi 
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que trust has had competent and independent advice from 
disinterested persons, or persons bound to him and freed 
from all influence the trustee could exercise. The transac- 
tion is thereby relieved of much of the suspicion the law 
would otherwise attach to it. The rule is thus stated by a 
recent writer: “If it can be shown to the satisfaction of the 
court that the other party,” (the cestui que trust,) “had com- 
petent and disinterested or independent advice, or that he 
performed the act or entered into the transaction voluntarily, 
deliberately and advjsedly, knowing its nature and effect, and 
that his consent was not obtained by means of the power of 
influence to which the relation gave rise, the transaction will 
be supported.”—Kerr on Fraud, 151. The opportunity for 
the exercise of undue influence, for a violation of confidence, 
or for imposition, is lessened. The probability that the trans- 
action proceeds only from the spontaniety of the cestui que 
trust, is increased. There must still rest, however, on the 
trustee, the duty of furnishing full information, so that the 
independent advice the cestwi que trust may receive, may be 
intelligently given. This whole transaction bears traces of 
the advice given the cestui que trust and its influence. True, 
she did not follow the advice of her counsel, but that was of 
her own volition, without the knowledge of the trustee, and 
with the concurrence of her other advisers. She instructs 
her counsel, specially, as to the sureties she will accept. In 
giving this instruction, she must either have acted on advice 
or on her own unbiased judgment. If she had advice on the 
point, it must have been given by her husband, her step- 
father or her mother, for there is no intimation that it was 
given by counsel. The trustee had not suggested the sure- 
ties he could or would give. If in directing the persons who 
should be taken as sureties, the cestui que trust acted on the 
advice of others than the trustee, the just presumption is, 
such advice was not limited to that matter only, but pervaded 
the transaction. If she acted on her own judgment, it is 
evidence that she was not constrained by the influence of the 
relation. 

It can not be doubted the settlement was induced, and the 
release procured, by the representations of the trustee as to 
his pecuniary condition. The evidence proves the truth of 
these representations and the causes producing his impover- 
ished condition. There is but little if any conflict, in the 
evidence on this point. A witness for the appellees does 
testify that the partnership of which the trustee was a mem- 
ber, were doing a good business during 1866-7, were of good 
credit, and that he never heard of their compromising any 
of their debts. This may all be true of the partnership, and 
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yet, it may be true, that the trustee was embarrassed and 
individually insolvent. It may also be true, that though the 
trustee was embarrassed and hopelessly insolvent, if com- 
pelled to account for the trust fund, that he had credit based 
on his integrity and fidelity, and punctuality in keeping his 
engagements. Credit is not always based on capital, or the 
possession and ownership of property, but often on individ- 
ual character. The credit of which the witness speaks, is 
not the credit of the trustee, but that of the partnership. 
This evidence can not be regarded as contradictory of the 
positive and unequivocal statement of the trustee and his 
partner, who must have either testified falsely, or truthfully 
declared facts, which they had means and opportunities of 
knowing certainly. That the cestui que trust was influenced 
by the trustee’s representations of his poverty we do not 
doubt. That her affection for her uncle, and her sympathy 
for him, prompted her action in a large degree, can not be 
doubted. That it proceeded from these, in the absence of 
misrepresentation or advantage taken, does not vitiate the 
release. 

Much stress has been laid on the vague and indefinite 
promise by the trustee, that he would, if able in the future, 
pay the cestui que trust more. This promise is too uncertain 
for us to suppose that it could have had any material influ- 
ence in inducing the settlement. It is impossible to say the 
contingency has arisen for its performance, if it was of legal 
value. How much more was he to pay? One dollar, or one 
thousand, or ten thousand, would be a literal compliance. 
Who was to determine the sum which could satisfy it, the 
trustee, or the cestui gue trust? No court can determine it, 
for the promise furnishes no basis on which a judgment 
could be founded. It can not be supposed the trustee was 
expected to pay the whole amount claimed, without regard 
to the investment in Confederate bonds. That would be to 
suppose he was seeking, and the cestui que trust was according 
only temporary ease, and the debt was in effect acknowledged, 
remaining suspended over him, to fall and crush him, if by 
his energy, industry and economy, aided by the confidence 
of his friends, he should improve his pecuniary condition. 
As a legal promise, because of its indefiniteness, 1t is without 
validity.— Erwin v. Erwin, 25 Ala. 236; Hatton v. Landman, 
28 Ala. 138. We have previously said, we regard it as in- 
tended and accepted as an expression only of the trustee’s 
inclination to deal not only justly, but if he had ability, gen- 
erously with the cestui que trust. If it was ever esteemed as 
a ae: compliance with it was had, doubtless, in the con- 
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templation of the parties when the trustee, at the request of 
the cestui que trust, paid the fee of her counsel in addition to 
the sum he had proposed and she was willing to accept. 

The testator, at his death, was a partner in the mercantile 
firm of Leavens & Malone. Immediately on his death the 
trustee succeeded to his place in the partnership, and the 
business was conducted without any interruption of its usual 
course. The estate of the testator consisted mainly of his 
interest in the partnership. As this interest was reduced to 
money, that part of it to which the trustee was entitled was 
passed to his credit on the books of the new firra and was 
continued in the firm business. The business was profitable, 
and though several changes in its membership occurred, the 
business was continued and was prosperous until the com- 
mencement of the late war, which operated a suspension of 
all regular business in this State. If the business could then 
have been closed, the investment of the trust funds in it 
would have proved safe, yielding larger profits than interest. 
The assets of the partnership consist entirely of debts due 
to it, which were almost entirely lost by the insolvency of the 
debtors, resulting from the war. It does not appear that the 
cestui que trust was, prior to the settlement, informed the trust 
funds had been used in the partnership business, nor was 
any statement furnished by the trustee showing the profits 
which had accrued from the use of the funds. The trustee 
seeks to excuse this use of the funds, by evidence that it was 
in accordance with verbal instructions and authority given 
by the testator ; and that he accepted the trust on the expect- 
ation that he would be entitled to all profit above interest, 
which should be realized from this use. This may relieve 
the trustee from the imputation of wilfully imperiling the 
trust funds in trade instead of investing them permanently 
on safer security. It can not, however, legalize the act, or 
entitle him to the profits resulting from it. The will creates 
the trust—the law operating on it, defines the rights of the 
cestui que trust, and the duties and responsibilities of the 
trustee. It would be most dangerous to permit these varied 
by evidence notin writing, resting merely in parol, and known 
to the trustee only. 

The unbending rule is, that a trustee’s relation is one of 
duty and confidence, and not of profit to himself. From the 
use of the trust funds, if he makes profit, he must account 
for it to the cestui que trust. If in violation of his duty, he 
employs the trust funds in his own trade or that:of another; 
the profits enure to the cestui que trust, and if the funds are 
lost the trustee is absolutely liable for them.—Perry on 
Trusts, $429. The cestui que trust has an election in such 
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case, either to take the profits which may accrue, or to charge 
the trustee with interest.—Ayle v. Barnett, 17 Ala. 306. 

If the facts presented a case for an election by the cestwi 
que trust, either to take the investment made by the trustee 
or to charge him with the principal of the trust funds and 
interest, the settlement and release could not operate to bar 
this election. They could not so operate, because the trus- 
‘tee has not shown aflirmatively that he furnished the cestw7 
que trust the information on which she could have fairly and 
intelligently exercised her right of election. He did not 
furnish her any statement or account of the profits resulting 
from the use of the trust funds; though there had been a 
statement of facts from which she, or her counsel or her other 
advisers, could have ascertained that she had the right of 
election. Indeed, the bill disclosed the cestui que trust, her 
husband and her counsel, before the settlement and release, 
were fully informed of the manner in which the funds had 
been employed. But the facts do not disclose a case for an 
election.- When that right exists, the cestui que trust must 
take either the profits or the interest, for the whole period 
of the investment or use of the trust funds. He can not, 
without special circumstances, have interest for one part of 
the time and profits for another.—Hill on Trustees, 572, (top 
p-); Perry on Trusts, §$ 473. The rule is thus stated, on the 
authority of Heathcote v. Hulme, 1 Jac. & Wal. 122, a case 
bearing, in its facts, a resemblance to this case. ‘The intes- 
tate died having large capital employed in a cotton manu- 
factory, in which there were several partners. His adminis- 
tratrix continued the business, and married. After her mar- 
riage her husband conducted the business for a time, when 
there was a dissolution of the partnership, some of the part- 
ners retiring and others introduced. For a part of the time 
the business was profitable, for a part the profits diminished. 
The question in the case was, whether the next of kin could 
elect to take profits up to the time the investment was cer- 
tainly profitable, and interest subsequently, or whether they 
must elect to take the one or the other for the whole period? 
The Master of the Rolls said: “On general principles it is 
clear, that when an executor or administrator has embarked 
the property of the deceased in trade, whether in his own or 
in any other, he can not himself be permitted to derive any 
benefit from it. An option must be given to the cestui que 
trust either to take the profit he has made, or, on the other 
hand, to insist on their capital itself, and interest released 
from the loss or from the profits. This is established; but 
on the part of the plaintiffs no authority has been cited ; and 
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it is admitted there is none in support of the changeable 
rule, which they demand for the computation of the account. 
It is necessary, therefore, to consider it upon principle. 

“First, supposing that no such notice of dissolution, as in 
this case, had been given, and that nothing had happened to 
make any break in the period during which the application 
of the capital to trade continued, could this demand have 
been made? JI am of opinion it could not, and that the 
plaintiffs must make their election uwtrwm horum, which rule 
of account, they will adopt, but that they can not proceed by 
both. After the whole period is over, they have a right to 
judge which mode of accounting will be most advantageous 
to them, and to that they must adhere. 

“The reason why I think so is this: if the parties were at 
liberty to take interest for one part of the period and profits 
for another, this would not have been the first time that it 
would have been tried. The novelty of the demand alone is 
against it. But, besides this, it would be contrary to justice ; 
for what is the principle of the option that is given? It is, 
that the party elects whether he will ratify the employment 
of his capital; whether he will say that it was properly ap- 
plied to trade; if so, he may take the profit, but he must 
also be subject to the loss. If he has affirmed the act of the 
administratrix, and has assented to it, it follows of course 
that this must continue until something happens to put an 
end to that imp:ied consent, which is supposed to have been 
given from the first.” ; 

This is but an application of the general principle on 
which courts of equity proceed, in decreeing an election 
between inconsistent or conflicting rights. If the right 
arises out of a devise or bequest, or from any instrument, 
the party must elect to take either under the instru- 
ment or against it—he can not accept it in part, and reject 
it in part.—1 Lead. Cases in Eq. 303. The investment in 
trade of the trust funds, made by the trustee in this case, was 
continuous and unbroken from the day they were passed to 
his credit on the books of the firm of Leavens & Malone 
until their withdrawal and investment in Confederate bonds 
in 1863 and 1864. There was no change in the character of 
the business. There were changes in the membership of the 
firm, but there was no settlement of accounts, and ascertain- 
ment of profits and losses—a partner retired, or a dissolu- 
tion resulted by operation of law, and another partner was 
introduced, the business continued substantially as if no 
change of membership had occurred. The right of the cestui 
que trust to take the profits from the use of the trust funds, 
was a right to take for the whole period of investment, not 
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for any part of it; a right to take them either up to the 
time of the investment in Confederate bonds, or up to her 
majority, in May, 1866. It is not material at which of these 
periods her right accrued, for, according to the evidence, at 
neither period were there profits. The insolvency of the 
debtors of the partnership, caused by the war, had exhausted 
profits and capital, or reduced the capital to an inconsider- 
able sum, compared with what it was originally. No good 
purpose could have been accomplished by a statement of the 
profits which had been made of the trust funds. Unless 
gross folly could be imputed to the cestwi que trust, which 
would cloud any transaction had with her, such statement 
would have compelled her to insist on a settlement on the 
basis of principal and interest of the trust funds, and she 
had full information of every fact necessary to a fair and 
deliberate settlement on that basis. 

We must be ready to declare that trustee and cestui que 
trust, may not by a compromise of disputed questions, adjust 
and settle the liabilities of the trustee, and that he can not 
be discharged from liability by a release voluntarily and in- 
telligently executed, or we must hold the settlement and 
release in this case valid, barring the cestui que trust from a 
right to further accounting. 

A consideration of the other questions argued by counsel 
is unnecessary. Regarding the release as valid, and a bar 
to the suit, it follows, the decree of the chancellor is errone- 
ous, and must be reversed, and a decree here rendered, dis- 
missing the bills, original and amended, and the appellees 
must pay the costs of this court, and of the court of chan- 
cery. 


ManninG, J., not sitting. 


Harrison et al. v. Heflin, Adm’r, et al. 


Bill in Equity for Settlement and Distribution of Decedent's 
Estate. 


1. Limitation to proceedings against administrator and sureties by heirs and 
legatees, prior to Code of 1852.—Prior to the Code of 1852, there was no statute 
of limitations operating on a demand of distributees and legatees against an 
administrator and sureties upon his official bond ; and causes of action accru- 
ing prior to its adoption, were not affected by its provisions, but remained 
subject to former statutes. 
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2. Same.—If, however, a legatee or distributee failed for twenty years, after 
proceedings could have been instituted in the probate court, to compel a settle- 
ment of the administration and distribution of assets, and there was no recog- 
nition or admission, within that period, of the administration as a continu- 
ing, subsisting and undischarged trust, a presumption of settlement arose, 
operating asa positive bar to such proceedings ; and if resort was had to equity, 
the presumption was of equal force, and the rules of that court against stale 
demands were also applied. 

3. Same; from what time bar computed.— Proceedings by the ndministrator 
in the probate court, in the legal and regular course of a pending administra- 
tion, are a recognition of it as a continuing and subsisting trust, and bind- 
ing on the surety, preventing any bar attaching from the lapse of time; but 
the death of the administrator is a termination of the administration and its 
trusts, and from that period of time commenced operating as a bar to any pro- 
ceedings by distributees against the surety. 

4. Same; admissions by personal representative of principal, effect of on rights 
of surely.—No such relation or privity exists between the surety and the per- 
sonal representative of the principal, as makes the admissions of the latter, or 
his recognition of the administration as a subsisting trust, binding upon or 
evidence against the surety. 

5. Presumption of setilement after lapse of twenty .ears.—After the lapse of 
twenty years a claim of distributees against a surety upon an administration 
bond, in the absence of all recognition or admission of it as a subsisting claim, 
during that period, is conclusively presumed to have been settled or dis- 
charged. ; 

6. Same; what period not excluded in computing time.—The period between 
the 11th day of January, 1861, and the 2ist day of September, 1865, during 
which the statutes of limitation were suspended, can not be excluded in com- 
puting the twenty years, from the lapse of which, in the absence of other 
evidence, arises the presumption of payment and satisfaction of a demand 
upon a bond. 


AppEatL from Chancery Court of Dallas. 

Heard before Hon. Cuartes TuRNer. 

This is an appeal from a decree sustaining a demurrer of 
John T. Heflin, as administrator of the estate of Edward 
Gantt, deceased, to the bill of complainant filed against him 
in the court below by Richard K. Harrison and others. 

The case made by the bill, so far as necessary to a proper 
understanding of the matters involved on demurrer, is as 
follows: 

On the first day of March, 1843, Richard B. Harrison-died 
intestate, in the county of Dallas, unmarried and without 
issue. He left a large estate in lands and personal property. 
His only heirs at law were three brothers, John, James and 
Kirkland, and three sisters and the heirs at law of two of his 
brothers who died before said Richard. On the 27th day of 
March, 1843, Kirkland Harrison qualified as administrator of 
said Richard B., giving bond, with E. W. Sanders and Ed- 
ward Gantt as sureties, and afterwards, on the 4th day of 
May, 1843, on requisition of the probate court of Dallas, in 
which the administration was pending, said Kirkland executed 
an additional administration bond, with said Sanders, Gantt 
and one Babcock as sureties, which was duly approved. Kirk- 
land Harrison took upon himself the management and con- 
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trol of the estate, obtained orders for sale of property, brought 
suit to collect debts due it, and continued to act as adminis- 
trator until he died, about the 1st day of January, 1850, never 
having made any settlement of his administration. The bill 
charges that he wasted and misapplied the assets, and com- 
mitted devastavits not necessary to be here noticed. 

On the 1st day of May, 1850, letters of administration 
de bonis non upon the estate of the said Richard B. were 
granted to Francis A. Sanders, who gave bond with approved 
sureties, and entered upon the discharge of the administra- 
tion. On the 2d of February, 1850, letters of administration 
on the estate of said Kirkland were granted to said Francis 
A. Sanders and Margaret A. Harrison, widow of said Kirt- 
land, who gave bond with approved sureties, and entered 
upon the discharge of their duties. It is averred that said 
Sanders and Margaret, ever since their appointment, have 
been and still are administrator and administratrix of the 
estate of said Kirkland, and as such justly chargeable with 
large amounts of assets which came into their hands, and 
that they have never made any settlement. It is averred 
that the said Francis Sanders is also the administrator de 
bonis non of Richard B., and continued to be such until re- 
moved by order of the probate court, on the 22d day of Feb- 
ruary, 1869, when one Nelson was appointed administrator 
de bonis non of said estate; that he committed various devas- 
tavits, and never made any settlement of his administration. 
It is further averred, that on the 12th day of May, 1852, said 
Francis Sanders and Margaret Harrison, as administrators 
of said Kirkland, filed in the probate court their accounts for 
the settlement of said Kirkland’s administration upon the 
estate of said Richard B. This account showed a large bal- 
ance due from said Kirkland to the estate of said Richard B. 
This account, however, was lost from the files and never 
passed on by the court. Afterwards said Francis Sanders 
and Margaret Harrison, on the 13th of February, 1859, made 
a final settlement of the administration of said Kirkland upon 
the estate of said Richard B. Harrison, whereby it was ascer- 
tained and adjudged that the estate of said Kirkland was 
indebted to the estate of said Richard B. for over one hundred 
thousand dollars, and that court thereon rendered proper 
judgments in favor of the distributees of said Richard B. 
The administrators of said Kirkland appealed to the supreme 
court, which, in the year 1864, reversed the decree of the 
probate court and remanded the cause for further proceed- 
ings. Afterwards the accounts filed disappeared, or were 
abstracted from the files, and no settlement has been had 
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therein, although proceedings to compel a settlement were 
still pending there undetermined. 

Sanders and Babcock, two’ of the sureties on said Kirk- 
land’s bond as the administrator of said Richard B., died 
many years before the filing of this bill, (which was filed on 
the 23d day of July, 1873,) wholly insolvent. It is further 
alleged that said “Edward Gantt, the other surety thereon, 
died about three-years ago, in the county of Talladega, in 
this State, having first made and published a last will and 
testament in writing; that the probate of said will was imme- 
diately contested by some of his heirs, and the contest pros- 
ecuted with great perseverance in the probate court and 
supreme court, with varying results, until said will was finally 
established about twelve months ago; that by reason thereof 
no general executor or administrator of said estate was or 
could be appointed until the contest was ended and the will 
admitted to probate; that soon after the probate of said will 
letters of administration, with the will annexed, upon said 
estate were duly granted by the probate court of Talladega, 
in this State, to John T. Heflin, who qualified,” &c., receiving 
real and personal property to the amount of fifty thousand 
dollars. 

It was further alleged, that all the sureties on the bond of 
said Francis Sanders and Margaret Harrison had departed 
this lite many years ago wholly insolvent, except one Craig, 
who was insolvent, and since the making of the bond had 
been discharged in bankruptcy. Said Francis A. Sanders is 
also insolvent, and said Margaret Harrison is a non-resident, 
having no property in this State. Of the sureties upon 
Sanders’ bond as the administrator de bonis non of Richard B., 
one died wholly insolvent many years before the filing of the 
bill, and the other is a non-resident. It was also alleged, that 
the brothers and sisters of said Richard B., together with 
the heirs of his two deceased brothers, who at the time of 
his death were his only heirs at law and distributees, “all 
died upwards of twenty years ago, and their several estates 
have long since been settled.” Complainants are the chil- 
dren of Willoughby and James Harrison, brothers of said 
Richard B. It is averred that the children and heirs at law 
of the other brothers and sisters of said Richard B. left 
numerous descendants, residing in different States and local- 
ities, and that on account of the changes by births, deaths, 
intermar.iages and removals, it is impossible for complain- 
ants to state their names or residence. The purpose of the 
bill is to settle and distribute the estate of said Richard B. 
Harrison, and also to charge the sureties of Kirkland Har- 
rison and the sureties of said Francis A. Sanders with what- 
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ever balances may be ascertained against them, respectively, 
on account of said administration. 

Heflin, as administrator of Gantt, demurred to the bill on 
the following grounds: Ist. The claim asserted against de- 
fendant is a stale demand. 2d. Plaintiff’s cause of action 
accrued to them more than twenty years prior to the com- 
mencement of the suit. 3. That it appeared from the bill 
that the claim was barred by the statute of limitations of six 
and of ten years. 

The chancellor being of opinion that the claim against the 
estate of Gantt was barred by the statute of limitations, sus- 
tained the demurrer on that ground, but overruled it on the 
others. This decree is now assigned as error. 


Brooks, Hanatson & Roy, for appellant. 
Pertus, Dawson & TILLMan, contra. 


BRICKELL, C. J.--The correctness of the decree sus- 
taining the demurrer of the appellee, Heflin, is the only mat- 
ter to be considered on this appeal. The demurrer was sus- 
tained because it was supposed the case made by the bill 
was within and barred by the clause of subdivision 6, § 2901 
of the Revised Code, which declares that actions against the 
sureties of executors, administrators or guardians, for any 
misfeasance or malfeasance whatever of their principal, must 
be brought within six years, the time to be computed from 
the act done or omitted, which fixed the liability of the 
surety. This provision was first introduced into our statutes 
by the Code of 1852. It was an extension to the sureties of 
an executor or administrator or guardian, of the statute of 
1832, (Clay’s Dig. 329, § 90,) limiting actions against the 
sureties of a public officer. The provisions of the Code, lim- 
iting suits, apply only to causes of action accruing after the ° 
17th day of January, 1853, the day when it became operative. 
Causes of action which had previously accrued, are subject 
to the former statutes -of limitation, and are unaffected by 
the limitations the Code prescribes.—R. C. § 2926; Martin v. 
Martin, 35 Ala. 560; Bedell v. Smith, 87 Ala. 625. The cause 
of action averred in the bill, had accrued, and was fully the 
subject of suit before the Code became operative. The 
chancellor was, therefore, in error in applying to it the clause 
of the Code to which we have referred. The error is not, 
however, cause of reversal, if the demand of the complainants 
is within the bar of the statutes of force at the adoption of 
the Code; or if barred by the presumptions arising from the 
manos of time; or if it is a stale demand, offensive to the pecu- 

OL. LIV. 

















1875.] OF ALABAMA. 557 


[Harrison et al. v. Heflin, Adm’r, et ai.} 


liar rules of a court of equity. The causes of demurrer 
assigned, are broad enough to embrace either defense. 

The statutes of limitation prior to the Code, were in terms 
directed only against legal remedies. Particular forms of 
action which must have been pursued—particular injuries 
for which redress must have been sought—particular rights 
which must have beén asserted—particular contracts, on 
which remedies must have been prosecuted at law within a 
prescribed period, were designated. The period varied 
according to the character of the right or injury, or the form 
of action to be pursued. ‘The bond of an administrator was 
not subject to any bar the statute created. It was never, in 
the first instance, the subject of a suit at law against either 
principal or surety. Before it could become the subject of 
such suit, the liability of the administrator must have been 
fixed by an independent suit at law against him in his repre- 
sentative capacity, or by decree of the court of probate, or 
of a court of chancery. The liability to legatees or distrib- 
utees, was most often ascertained by a settlement of the 
administration and a decree in the court of probate. The 
settlement and decree, in the absence of fraud, was conclu- 
sive on the sureties, and if on the decree execution issued 
against the principal was returned unsatisfied, an execution 
could issue against the sureties. The proceedings in the 
court of probate were not embraced in any statute of limita- 
tions—they were statutory and bore no resemblance to suits 
at law.—Lthodes v. Turner, 21 Ala. 210, Harrison v. Harrison, 
39 Ala. 499. The jurisdiction conferred on the court of pro- 
bate to compel a settlement of the administration, and to 
render decrees against the executor or administrator in favor 
of legatees or distributees, did not divest the court of equity 
of its original jurisdiction over administrations, and in that 
court the legatees or distributees could maintain suits for an 
account of the assets, and a recovery of their legacies and 
distributive shares; and in such suits could join the principal 
and sureties in the administration bond. The remedy in 
equity was not within the terms of the statute of limitations, 
nor concurrent with or analogous to any legal remedy barred 
by the statute. There was, of consequence, no statute of 
limitations prior to the Code, operating on the demand of 
distributees or legatees against an administrator and the 
sureties on his bond.—Harrison v. Harrison, 39 Ala. 499; 
Rhodes v. Turner, 21 Ala. 210; Bedell v. Smith, 37 Ala. 625. 
It did not result, however, that there was no limit within 
which a legatee or distributee was required to invoke the aid 
of a court of probate, or of equity, to compel a settlement of 
the administration and a distribution of the assets. If twenty 
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years were allowed to elapse from the time at which proceed- 
ings for that purpose could have been instituted in the court 
of probate, without the commencement of such proceedings, 


~ and there was no recognition or admission within that period 


of the administration, as a continuing, subsisting, unexecuted 
and undischarged trust, a presumption of settlement arose, 
operating as a positive bar to such proceedings—Jthodes v. 
Turner, 21 Ala. 210; Barnett v. Tarrance, 23 Ala. 463; Austin 
v. Jordan, 35 Ala. 642; McCartney v. Bone, 40 Ala. 533. If 
resort was had to a court of equity, the presumption was of 
equal force, and the rules of that court against stale demands 
were also applied.—dJohnson v. Johnson, 5 Ala. 90; Blackwell 
v. Blackwell, 33 Ala. 57; High v. Worley, 40 Ala. 171; Lagland 
v. Morton, 41 Ala. 344. 

The averments of the bill show the administration was, by 
the administrator, recognized as a continuing, subsisting 
trust, from its grant in 1843 to his death, about the first of 
January, 1850. This recognition was by proceedings in the 
court of probate in the regular and legal course of a pending 
administration, and was binding on the surety, preventing 
any bar, arising from the lapse of time, attaching. The death 
of the administrator was, however, a legal termination of the 
administration and its trusts, and ‘from that period of time 
commenced operating as a bar to any proceedings by the 
distributees against the surety. The only remedy against 
him which could have been pursued, was in equity. The 
personal representative of his principal, the deceased admin- 
istrator, could have been compelled to a settlement of his 
intestate’s administration in the court of probate, and 
decree obtained against him for any devastavit the intestate 
may have committed, and for distribution. Such settlement 
and decree wou!d not have been binding on the surety, nor 
could it have been made the foundation of a suit on the bond 
against him.—Gray v. Jenkins, 24 Ala. 516. Between him 
and the personal representative of his principal, there was 
no relation of privity which could render the settlement 
matter of evidence against him. The privity rendering a 
settlement made by the principal conclusive on him was per- 
sonal to the principal, terminating with his death, and his 
administration. A judgment or a decree ascertaining and 
fixing the liability of the principal, being indispensable to a 
suit at law on the bond, against the surety, and there being 
no mode of obtaining such judgment or decree, after the death 
of the principal, which would be binding on or evidence 
against him, it follows the only remedy against him was in 
equity. 

More than twenty-three years elapsed after the death of 
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the principal and the termination of the administration, be- 
fore the commencement of this suit. No recognition or 
admission by the surety, within that period, of any liability 
existing against him or against his principal is averred. 
Admissions of liability, or a recognition of the administra- 
tion as unsettled, may be shown to have been made by the 
personal representatives of the principal, which would pre- 
vent the presumption of settlement from arising, or the im- 
putation of staleness to a demand against them for an account 
and distribution. Such recognition or admissions are of no 
avail against the surety. Between him and the personal 
representatives no privity, or community of interest existed, 
which could affect him by their acts or admissions.—Angell 
on Lim. $§ 251-2-3. The case as presented is, then, a de- 
mand originating in and created by the bond, existing and 
capable of enforcement for more than twenty years. The 
authorities to which we have referred, require the presump- 
tion of settlement, of satisfaction, to be interposed as a posi- 
tive bar, unless we exclude from the computation of the 
twenty years the period elapsing between the 11th January, 
1861, and the 21st September, 1865, excluded in the compu- 
tation of the bar of the statute of limitations. 

At common law, as it prevails in this country, debts due 
by specialty or judgment, or mortgage, or by any species of 
contract, if unclaimed and without recognition for twenty 
years, in the absence of countervailing evidence, are presumed 
to have been satisfied.—1 Green. Ev. § 39; Matthews Pres. 
Ry. 378; 1 Phill. Ev. 676, (n. 193). Originally, in the absence 
of a statute of limitations, a debt was, at common law, pre- 
sumed to continue until its satisfaction or extinguishment 
was shown. However long it may have lain dormant, and 
in whatever of obscurity and uncertainty, its origin from the 
lapse of time may have been involved, evidence of its exist- 
ence at any particular time, carried with it the presumption 
of continuance, and cast on the debtor the burden of proving 
its satisfaction or extinguishment. In courts of equity a 
different principle prevailed, and acting, as is said, “upon 
their own inherent doctrine of discouraging, for the peace of 
society, antiquated demands,” they refused to interfere when 
there had been “gross laches in prosecuting rights, or long 
and unreasonable acquiescence in the assertion of adverse 
rights.”—2 Story’s Eq. § 1520. Against bonds, on which 
demand had not been made for twenty years, and upon which 
the obligees were proceeding at law, these courts were accus- 
tomed to grant relief on the presumption of their payment 
or satisfaction. Sir Matthew Hale was the first judge to 
adopt and apply the presumption at law, and he was followed 
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by Lord Holt. - Since, it has prevailed in law and in equity. 
Matthews Pres. Er. 370. The character of the presumption, 
whether it is.a mere inference of fact, falling exclusively 
within the province of a jury, or whether it is a presumption 
of law and fact, enduring until disproved, is a question on 
which the authorities are not harmonious. It has often been 
held at law, that it could be repelled by any evidence having 
a tendency to satisfy the jury the debt was due. The debt- 
or’s poverty and consequent inability to pay, his absence or 
that of the creditor beyond sea, or without the jurisdiction 
in which the suit was pending, have been admitted as evi- 
dence to avoid the presumption.—l Phill. Ev. 676, (n 193) ; 
Matthews Pres. Ev. 376-80. The period of the revolution- 
ary war was not computed as part of the time which would 
authorize the presumption to be made.—Jackson v. Pierce, 
10 Johns. 417; Penrose v. King, 1 Yeates, 344; Brewton v. 
Cannon, 1 Bay, 475. These authorities all proceed on the 
ground, that the lapse of time is a mere circumstance on 
which to found the presumption of payment. It may also * 
be remarked of them, that when the decisions were made, 
the statute of limitations and defenses founded on the lapse 
of time, were regarded in an unfavorable light, and were by 
the admission of loose declarations, slight or indefinite ac- 
knowledgments, deprived in a great measure of all force. 
The courts have since ceased to look with disfavor on such 
defenses, and upon reasoning which is equally applicable to 
the indulgence of the presumption, have restored vitality to 
the statutes of limitation.— Pell v. Morrison, 1 Pet. 371. 
Other authorities than those cited, which have been followed 
by this court, regard the lapse of twenty years not as a mere 
circumstance from which the presumption of payment or 
extinguishment may be drawn; not the presumption as a 
mere inference of fact, lying exclusively in the province of 
the jury; but as a presumption of law and fact, creating pii- 
ma facie, a positive bar.— McCartney v. Bone, 40 Ala. 533 ; 
High v. Worley, Ib. 171; Jiilton v. Haden, 32 Ala. 30; MecAr- 
thur v.Carrie, Ib. 75. In Gratwick v. Simpson, 2 Atk. 144, it 
is said; “The judges have laid it down now as an invariable 
rule, that if there be no demand for money due upon a bond 
for twenty years, that they will direct a jury to find it satis- 
fied from the presumption arising from the length of time.” 
In Henderson v. Lewis, 9 Serg. & Rawle, 384, it is said, “It 
was necessary for the sake of convenience and repose to 
establish some certain period after which payment should 
be presumed from the lapse of time alone, and that, period 
was, in analogy to the statute of limitations, fixed at twenty 
nl The rule creates a presumption less than conclusive, 
OL. LIV. 




















1875.] OF ALABAMA. 561 
{Harrison et al. v. Heflin, Adm’r, et al.] 


yet prima facie evidence of payment, casting the burthen of 
countervailing evidence on the opposite party.—Cope v. 
Humphrey, 14 Serg. & Rawls, 24; Palmer v. Pubois, 1 Mills 
(Con. Rep.) 86; Nickle v. McFarlane, 3 Watts, 265. In the case 
of Kline v. Kline, 20 Penn. St. (8 Harris) 503, the non-resi- 
dence of the debtor was held ‘insufficient to rebut the pre- 
sumption. The court say, “Though not possessing the force 
of a statutory limitation, which extinguishes the debit and 
requires a new promise or its equivalent to revive it, the pre- 
sumption of payment from lapse of time is very strong, and 
is favored in law as tending to the repose of society and the 
discouragement of stale claims. It may indeed be rebutted, 
but only by circumstances which raise a stronger counter- 
presumption.” It was said by the same court, in Foulk v. 
Brown, 2 Watts, 209, “The rule of presumption, when traced 
to its foundation, is a rule of convenience and policy, the 
result of a necessary regard to the peace and security of soci- 
ety. No person ought to be permitted to lie by whilst trans- 
actions can be fairly investigated and justly determined, until 
time has involved them in uncertainty and obscurity, and 
then ask for an inquiry. Justice can not be satisfactorily 
done when parties and witnesses are dead, vouchers lost or 
thrown away, and a new generation has appeared on the stage 
of life, unacquainted with the affairs of a past age and often~ 
regardless of them. Papers which our predecessors have 
carefully preserved, are often thrown aside or scattered as 
useless by their successors. It has been truly said, that if 
families were accustomed to preserve them, they would accu- 
mulate to a burthensome extent. Hence statutes of limita- 
tions have been enacted in all civilized communities ; and in 
all cases not within them, prescription or presumption is 
called in as an indispensable auxiliary to the administration 
of justice. Courts of equity consider it mischievous to 
encourage claims founded on transactions that took place at 
a remote period.—2 Sch. & Lef. 71. It therefore grants no 
relief after a great length of time. In a word, the most 
solemn muniments are presumed to exist, in order to support 
long possessions; the most solemn of human obligations lose 
their binding efficacy, and are presumed to be discharged, 
after a lapse of many years.” 

Again, in Bull v. Towson, 4 Watts & Serg. 569, it is said, 
“Even in equity courts, twenty years is a positive bar, by 
repeated decisions, founded on sound principles,” and the 
court declined to consider whether an admission or promise, 
made by a trustee on whom it was sought to fix lability, 
after the lapse of time had run, would countervail the pre- 

(36) 








ob2 SUPREME COURT (ev. Term, 
{Harrison et al. v. Heflin, Adm’r, et al.] 


sumption. In Clark v. Hopkins, 2 Johns. 556, the plaimtiff 
moved for leave to enter up judgment on a bond and warrant 
of attorney of eighteen years standing. The usual affidavit 
of the execution of the bond and its non- -payment—and fur- ; 
ther, of the insolvency of the obligor, was produced. The 
court said, “It would be against all rule to permit a judg- 
ment to be entered up on a warrant of attorney, after the 
lapse of eighteen years, on the usual affidavits. It has been 
decided that after eighteen and twenty years a bond will be 
presumed to have been satisfied. The obligee ought to show 
a demand of payment and an acknowledgment of the debt, 
within that time, to rebut the pr esumption.” 

The presumption had its origin in the same necessity and 
in the same public policy on which statutes of limitation are 
founded. ‘“'They are statutes of repose, to quiet titles, to 
suppress frauds, and to supply the deficiency of proof, aris-- 
ing from the ambiguity and obscurity, or the antiquity of 
transactions. They proceed upon the presumption that 
claims are extinguished, or ought to be held extinguished, 
whenever they are not litigated in the proper forum, within 
the prescribed period. They take away all solid grounds of 
complaint, because they rest on the negligence or laches of 
the party himself. They quicken diligence by making it in 
some measure equivalent to right. They discourage ‘litiga- 
tion by burying in one common receptacle all the ac -comula- 
tions of past times, which are unexplained, and have now 
from the lapse of time become inexplicable.’ ‘Story’ s Con. 
Laws, $ 576. 

In equity its application was to discourage stale dernands 
and to prevent their enforcement at law. 

At law it is applied to demands not within the letter of the 
statute of limitations. The laches of the ereditor in failing 
to make earlier claim, is not so much regarded as the neces- 
sity of putting an end to litigation—the appointment of a 
period which shall foreclose all controversy. 

In England and in several of the States of the Union, the 
presumption is by statute made absolute, unless repelled by 
proof of written acknowledgment, or of part payment made 
before the time had run. 5 Green. Ev. $ 39, note 2. 

In McArthur v. Carrie, 32 Ala. 88, it is said, “In this, as 
in most of the States of the U Mnion, there is a growing dispo- 
sition to fix a period, beyond which human transactions shall 
not be open to judicial investigation, even in cases for which 
no statutory limitation has been provided. This period is 
sometimes longer and sometimes shorter, dependent on the 


nature of the property and the character of the transaction. 
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By common consent, twenty years have been agreed on as a 
time at which many of the most solemn transactions will be 
presumed to have been settled and closed.” The presump- 
tion, it was said, was not conclusive, but prima facie, capable 
of being repelled. The action was for the recover y of slaves 
and it was expressly decided, the proof which would suiiel 
the presumption, mst be addressed to the character of the de- 
Jendant’s possession either in its acquisition or use. The defend- 
ant had acquired possession by a purchase from an admin- 
istrator at private sale, forbidden by statute, and had retained 
it, undisturbed, for more than twenty years. The suit was 
by an administrator de bonis non, commenced immediately 
on his appointment. Until his appointment there was no 
party capable of suing, and the possession of the defendant 
was not protected by the statutes of limitations.— Hopper v 
Steele, 18 Ala. 828; Lay v. Laurson, 24 Ala. 184. It was there- 
fore insisted the presumption could not be drawn. The 
court, regarding the presumption as more general in its oper- 
ation than the statute of limitations, held the want of a 
proper party to sue would not overturn it. In J/cCartney v. 
Bone, 40 Ala. 536, it was held that infancy and coverture 
would not avail to rebut the presumption. The counsel for 
appellants insist this expression of opinion was in that case 
mere dictum, as the question was not presented. In this 
they are in error. The coverture of the party seeking from 
an administrator a final settlement in the court of probate, 
when the time would have commenced running, and during 
much of the period of twenty years, was relied on, and was 
deemed by the primary court sufficient to repel the presump- 
tion. The question was directly presented, and was, indeed, 
the point decisive of the case. 

Without departing from these decisions, we can not hold 
the period of the war, during which the statutes of limita- 
tions were suspended, must be excluded in computing the 
twenty years, from the lapse of which the presumption of 
.payment and satisfaction arises, creating a positive bar to 
the demand preferred by the bill, in the absence of all evi- 
dence that it was within that period recognized or admitted 
as a subsisting liability. The suspension of the statute, is 
by force of Ordinance No. 5, of the Convention of 1865, (R. 
C. 53), and rests on the difficulty or impossibility of suit 
while the community were harrassed and perplexed by war, 
and the courts were either closed or embarrassed in the exer- 
cise of authority. This may acquit suitors from the imputa- 
tion of laches, but the presumption rests not only on the 

vant of diligence in asserting rights, but on the higher ground 
that it is necessary to suppress frauds, to avoid long dormant 
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claims, which, it has been said, have often more of cruelt 

than of justice in them—that it conduces to the peace of soci- 
ety and the happiness of families; “and relieves courts from 
the necessity of adjudicating rights so obscured by the lapse 
of time and the accidents of life, that the attainment of truth 
and justice is next to impossible.” If the war rendered suits 
difficult or impossible, from it also resulted the destruction 


‘and loss of records, and other instruments of evidence, and 


the death or the dispersion of witnesses. The memory of 
transactions more recent than that on which the right of the 
complainants depend has been clouded, so that it is now 
difficult, by judicial investigation, to ascertain and determine 
their true character. The necessity for protection against 
ancient claims, which may have been discharged or satisfied, 
and the evidence lost, has been by the war increased rather 
than diminished. The presumption has not been counter- 
vailed by evidence of disability of suit, all the war can be 
said to have created, and its value would be lessened if the 
exception were now allowed. 

It is perhaps true, greater force and a larger operation has 
been givén the presumption by this court, than the current 
of authorities sanctions. It has been in obedience to a well 
defined public policy, which requires a fixed period of time 
that shall silence judicial controversies. Statutory enact- 
ment declares emphatically that no disability of suit shall 
extend the period of limitation, so as to allow an action to 
be commenced, entry or defense made, after the lapse of 
twenty years from the time the cause of action or right 
accrued.”—R. C. 2910. 

For more than thirty years the tendency of our legislation 
has been to narrow the period in which rights must be 
asserted and actions prosecuted. 

In 1843, all actions for the recovery of lands, whether 
founded on title or the right of entry, or of possession, were 
limited to ten years, though former statutes had prescribed 
the period of twenty or of thirty years. The bond on which 
this demand is founded, had existed for more than thirty 
years when this suit was commenced. The principal is dead, 
and had been for more than twenty-three years before the 
suit. All the sureties are dead, insolvent or resident in other 
States. 

So far as is disclosed by the bill, there is not a living wit- 
ness of the transactions from which a liability is sought to 
be imposed. When the principal died, and for a long time 
thereafter, it is apparent his estate was sufficient to answer 
~ the demands of the appellants. The surety whose estate 
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is now to be charged, died more than twenty-seven years 
after the execution of the bond, and consistent with every 
fact averred, is the presumption that the lapse of time had 
rendered him oblivious of the fact that he had ever joined in 
its execution or incurred an obligation for the principal. A 
stronger case for the application of the presumption of dis- 
charge and settlement, could not well be presented. While 
we do not concur in the opinion of the chancellor, the decree 
rendered, sustaining the demurrer, was proper, and must be 


affirmed. 


Barnard v. Davis et al. 


Bill in Equity to set aside Fraudulent Conveyances, and for 
Injunction, ke. 


1. Affidavits; when admissible to contradict denials of answer.—Where the 
answer clearly and explicitly denies the plaintiff’s title—the right in him 
which is the foundation of the relief prayed—ex parte affidavits should not be 
received to overturn or contradict the denials in the answer. Within this lim- 
itation, affidavits may be received, against the denials and averments of the 
answer, in cases of waste, (including analogous cases resting on like principles, ) 
nuisance, infringement of patent rights, and in cases to dissolve and settle 
partnerships and other joint adventures, where extreme mismanagement is 
charged against the defendant partner or joint adventurer; and in all cases 
where complainant can introduce affidavits, the defendant may introduce coun- 
ter affidavits. 

2. Injunctions issued under § 3428 Revised Code; affidavits not admissible on 
motion to dissolve.—On the dissolution of an injunction obtained under section 
3428 of the Revised Code, the complainant is required to give bond, under 
§ 3437 of the Revised Code, to refund the money if the judgment be perpetu- 
ally enjoined ; hence the injury from the dissolution is not irreparable, and 
affidavits can not be heard. 

3. Sections 3428 and 3437 of Revised Code; to what cases do not apply.—Sec- 
tions 3428 and 3437 of the Revised Code, were intended to meet the wants of 
defendants in judgments, who seek to relieve themselves of payment by force 
of some defense of equitable cognizance ; they have no application where the 
judgment debtor seeks no relief against it, but a third party claiming that the 
judgment is really the property of one to whose rights he succeeds, seeks to 
enjoin the plaintiff in the judgment from collecting it, and to have it applied 
to the benefit of such claimant. 

4, Fraud; what facts not conclusive proof of.—Contracts by which a father, 
largely indebted, and who soon after becomes insolvent, parts with very valu- 
able interests to his son, at or before the latter attains to lawful age, should at 
least invite the watchful scrutiny of courts. They are not necessarily fraudu- 
lent, and may be explained consistently with fair dealing and good faith. 

5. Slate court of chancery, jurisdiction of.—A chancery court of this State 
has jurisdiction to entertain a bill by an assignee in bankruptcy, to assail and 
set aside transfers of property made by the bankrupt, in fraud of the common 
and statute law of this State. 











566 . SUPREME COURT (Dee. Term, 


{Barnard v. Davis et al.j 

6. Safe keeping of fund pending litigation, proper order for.— Where, a claim 
belonging to a bankrupt has been fraudulently transferred to another, who has 
obtained judgment and is about to coerce satisfaction on execution againsé the 
debtor, the court, on bill by the assignee in bankruptcy assailing the transier, 
should not enjoin the collection, but ought to restrain the transferee from in- 
terfering or receiving the money, and direct the ofticer levying the execution to 
make the money thereon, and pay it over to the register. If the circumstances 
of the case require nothing more than the collection and safe keeping of the 
fund to await the final disposition of the cause, it is unnecessary to appoint a 
special receiver to hold the fund. 


AppEAL from Chancery Court of Madison. 

Heard before Hon. H. C. Speake. 

This is an appeal under section 3439 of the Revised Code, 
from an order of the chancellor dissolving a preliminary 
injunction, granted in the cause on filing the amended bill, 
upon the denials in the answers of the respondents. 

The original bill, which was afterwards amended, was filed 
on the 28th of February, 1874, by the appellant, Henry Bar- 
nard, as assignee in bankruptcy of Zebulon P. Davis, against 
said Zebulon P., Williametta, his wife, and their son, G. L. 
Davis, and others. It is charged in the original and amended 
bill that Zebulon P. Davis was duly adjudged a bankrupt on 
his own petition, on the 7th day of March, 1872, and that 
Barnard was duly appointed his assignee in bankruptcy, and 
an assignment duly made to him by the register of all the 
estate of the bankrupt. 

It is further alleged, that on the 16th day of October, 1860, 
judgment was recovered in the circuit court of Limestone 
county, by Charles and Thomas 8. McCalley, against said 
Zebulon P. Davis for three thousand and thirty-six dollars, 
on which various writs of fieri /acias were issued at certain 
times, which were specified, between the date of its recovery 
and the 21st day of July, 1869. Under a pluries fieri facias 
issued on the last named day, delivered to the sheriff of 
Madison county, a levy was made on the house and lot in 
Madison county occupied by said Zebulon P., under which 
it was sold by the sheriff to said Williametta for the sum 
of thirty-five hundred dollars; that there is no deed of record 
in the probate court conveying said property to said Wil- 
liametta; that at the time of the levy and sale said George 
L. Davis claimed to be the owner of the judgment, and by 
the receipt of the sheriff appears to have received the money 
therefor. It was also alleged, that in a suit in the circuit 
court of Madison upon a bond executed by M. J. Donegan 
and Tim Murphy, on the 17th day of January, 1862, and 
payable one year thereafter to John Reed, deceased, which 
once belonged to Zebulon P. Davis, who transferred it to 
George L. Davis, said George L. had obtained judgment 
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against said Murphy and Donegan for the sum of three hun- 
dred and seventy-six dollars and twelve cents; that execution 
issued on this judgment had been levied on a house and lot 
in Huntsville, the property of Donegan, and that, unless 
restrained, the sheriff would proceed to sell the same to sat- 
isfy said execution. The bill also alleged, that said George 
L. instituted suits and recovered judgments against Doyle, 
Spragins and Stevens, on a note made by them in favor of 
said Zebulon P. Davis, and by him transferred to the said 
George L.; that he had also recovered judgment against 
Beirne, administrator of C. H. Patton, for $190 besides costs, 
upon a bond executed by said Patton in favor of said Zebu- 
lon P. Davis. 

It was further alleged, that said George L. claimed of 
McClellan, as administrator of an insolvent estate of one 
Smith, five thousand dollars upon notes made by said Smith 
to Zebulon P. and L. R. Davis, said G. L. Davis claiming to 
be the assignee of said Zebulon P. Davis’ interest therein. 
The bill alleges that said Zebulon P. has been insolvent since 
the late war, and in fact owned the judgment under which 
his house was sold; that his wife, Williametta, was without 
means to purchase at said sheriff’s sale; that said Zebulon 
P., being insolvent, transferred the said notes and bonds to 
said George L. without valuable consideration, for the pur- 
pose of hindering, delaying and defrauding creditors; that 
George L. Davis, at the time of the transfer of said McCalley 
judgment against said Zebulon P., “was a very young man, * 
scarcely, if in fact, beyond his majority, and that he had not 
the means with which to negotiate a bona fide transaction of 
that magnitude ;” neither did he have means to purchase 
the said notes and claims transferred to him, but that the 
same was a fraudulent contrivance between them to con- 
ceal his interest therein, for the purpose of hindering, delay- 
ing and defrauding creditors. 

The bill prayed, among other things, that the said Wil- 
liametta be compelled to convey the house and lot purchased 
by her, under the McCalley judgment, to be administered by 
the complainant as assignee in bankruptcy; that the sheriff 
and said George L. Davis be enjoined from collecting the 
judgment in favor of said George L. against Donegan and 
Murphy, also for relief as to other matters, which need not 
be here specially noticed. The billwas sworn to by the 
complainant, and waived the answer on oath of the defend- 
ants Zebulon P., Williametta and George L. Davis. 

When the original bill was filed, the proceedings in the suit 
against Murphy and Donegan had not ripened into judgment, 
and the facts as to the levy upon the property of Donegan 
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were introduced by amendment, which was allowed August 
30th, 1875, upon affidavit of Barnard as to the truth of the 
facts stated. In the amendment, an injunction was specially 
prayed against the sheriff and said George L. from taking 
any steps to collect the money on said execution._ 

The chancellor directed an injunction to issue, as prayed 
in the amended bill, upon complainant entering into bond in 
double the amount of the judgment, with good and approved 
securities, payable, conditioned and approved as required 
by law.” 

On the 31st day of May, 1875, Zebulon P. Davis filed an 
answer, and on the same day Williametta and George L. Da- 
vis adopted his answer as theirs. Afterwards, on the 29th 
day of January, George L. Davis filed an amended answer, 
which was under oath. This answer was in substance as 
follows: He was born on the 31st day of August, 1845. In 
the fall or winter of the year 1862, by agreement between 
himself and father, he was emancipated and taken into busi- 
ness as the equal partner of his father, in the business of 
buying and selling salt, cotton, whisky, tobacco, osnaburgs, 
leather and other articles, and this business, though occa- 
sionally interrupted, continued until the summer of 1865. 
The share of the said George L. in the profits amounted to 
about six thousand dollars, and no books having been kept, 
because of the war then raging, said George L. could not 
state the amount with exactness; that in the years 1864 
and 1865, he realized the sum of fifteen hundred dollars 
from keeping billiard tables in Huntsville, Alabama. Said 
Zebulon P. Davis never claimed the son’s share of the part- 
nership profits, nor his receipts from the billiard tables, but 
spent them with the understanding that he was to repay 
them to his son, and in the spring of 1866 was indebted to 
his son, George L., for about six thousand dollars. It was 
in part payment of this indebtedness that Zebulon P. trans- 
ferred to his son the bond on which he recovered judgment 
in the Donegan and Murphy suit, and the other choses in 
action, of the transfer of which complaint is made. It is 
further stated in this answer, that in the spring of 1866 
George L. Davis learned that McCalley had recovered a judg- 
ment against said Zebulon P. and L. R. Davis, and execution 
had been levied on said Zebulon’s house. At this time, the 
answer states, George L. had $1,300 of his own money in 
bank, and he desired to save his father’s home. He there- 
fore bought up a claim, from Price, Farriss & Co., against 
McCalley & Co., for which he paid their attorney $393.75, 
and at the next term of court recovered judgment thereon 
against them for $684.50, and sued out garnishment against 
Vou. LIV. 
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his father as their debtor. Afterwards, in September, 1866, 
George L. succeeded in buying from McCalley & Co. their 
judgment against Zebulon P. in consideration of the sur- 
render of the judgment against them and payment of $870 in 
cash—making the judgment cost him, said George L., the 
sum of $1,263.75—and for this consideration the judgment 
against Zebulon P. was transferred to him, taking the fol- 
lowing receipt : 

“Received, Hu. -sville, Alabama, of Zeb. P. Davis, by the 
hands of George L. Davis, eight hundred and seventy dollars 
in federal bank note . which amount is in full for an execu- 
tion or judgment aga .st Zeb. P. Davis in Limestone county, 
Alabama, in our favor. Judgment rendered October 16th, 
1860, which judgment we transfer to said George L. Davis, 
he paying all court costs that may have accrued on said debt 
or judgment to this date. Tuos. S. McCarey & Co.” 

The answer states that Zebulon P. had no interest in the 
money thus paid, and the recital showing payment by Zeb. P., 
is a mistake, said George L. having no attorney to draw the 
papers, and that the money was really paid by him and the 
judgment transferred to him, as shown by the language trans- 
ferring the judgment to said George L. 

The answer further states circumstances and facts going 
to show that this money was drawn by him out of the Hunts- 
ville National Bank, and makes exhibits of certain checks 
drawn about that time, payable to himself, amounting together 
to $906.25. 

After the purchase of the McCalley judgment, George L. 
caused the home of Zebulon P. to be sold under execution 
issued on it, his mother becoming the purchaser; he receipt- 
ing to the sheriff for the amount bid. 

It is impossible to set out in detail all the facts and cir- 
cumstances setup in the bill and shown in the answers, 
bearing upon the good faith of the various transactions 
assailed by the bill, without swelling the report of the case 
to an improper length. 

Aiter the allowance of the amendment, said Williametta 
and Zebulon P. put in sworn answers, which stated the 
transactions mentioned, substantially as shown in the answer 
of George L. 

After the coming in of the answers, but at what date is not 
shown, respondents moved to dissolve the injunction, but 
upon what ground is not shown, the motion not being set 
out in the transcript. The matter was submitted for decree 
in vacation, and on the 10th day of April, 1876, the chancel- 
lor made an order dissolving the injunction, on the ground 
that the answers fully met and denied the material allegations 
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of the bill. It is stated in the decretal order, that complain- 
ant “offered in evidence certain aftidavits and exhibits, 
marked ‘filed March 15th, 1876; but the same being con- 
sidered by the chancellor, their admission as evidence on 
this motion is dissolved.” This decree also required that 
before said George L. proceeded to collect the Donegan and 
Murphy judgment, he should execute bond as required by 
section 3437 of the Revised Code. 

The affidavits offered on the hearing were those of two of 
the solicitors for the complainant, who were “witnesses for 
the complainant in the cause, to whom interrogatories have 
been propounded and filed, with whom affiants have had 
conversations, and in such conversations these witnesses 
have stated, of their own knowledge, facts and circumstances 
confirmatory of the material averments of complainant’s bill, 
and facts and circumstances contradictory of and in conflict 
with the material denials and averments of the answer. Afli- 
ants further state that they will produce, on the hearing of 
the cause, record evidence directly contradictory of sworn 
statements in the answer and deposition of Z. P. Davis in 
this cause.. Afliants accompany with this affidavit a copy of 
said Z. P. Davis’ deposition in this cause.” 

The decree rendered, and the refusal to consider the afti- 
davits, are now assigned, among other things, for error. 


Beirne, Humes & Gorpon, for appellant.—The court erred 
in refusing to receive the aftidavits, under the circumstances 
shown by this record.—Grandin v. LeRoy, 2 Paige, 509; 1 
Clarke’s Ch. 347; Hilliard on Injunctions, § 74; 1 Overton, 
121; Poor v. Carleton, 3 Sumner, 70-83; 64.N. C. 451; 2 Pa. 
342; 1 Woodbury & Minot, 13; 16 Vesey, jr. 49; 2 Leading 
Cases in Equity, p. 207. What is said in Long v. Brown, 4 
Ala., is a dictum. 

II. The facts show a case of irreparable injury, and the 
injunction should have been retained.—17 Ala. 667; 28 Ala. 
289; 62 Ga. 5; 9 Johns. Ch. 202. 

Ill... The chancery court had full jurisdiction. —105 Mass. 
136; 29 Ala. 112; Ward v. Jenkins, 10 Met. 583; 69 N. C. 404; 
Bump on Bankruptcy, (7 ed.) 473 et seg. The conveyances 
complained of were in fraud both of the statute and common 
law, and there can be no doubt of the jurisdiction of the State 
court in such a case.—55 N. G. 159; 7 Bush, (Ky.) 66; 50 
Ala. 265; 44 Ala. 333. Ex parte Gist, 26 Ala. 165; 48 Miss. 
101. See, also, Otis v. Hadley, 112 Mass. 100. 


Pau Jones, Lionet Day, NicHonas Davis, and WALKER & 
SHELBY, contra.—A cause will be dismissed at any stage of 
VoL, Liv. 
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proceedings for want of jurisdiction, apparent on the face of 

the proceedings.—41 Ala. 75; 46 Ala. 72; 42 Ala. 153; 3 

Met. (Ky.) 77; 4 Green, (Iowa,) 376. 

A State court has not jurisdiction of a bill filed by an 
assignee in bankruptcy against the bankrupt and others after 
his final discharge, seeking to obtain property alleged to be 
the estate of the bankrupt, because “upon the filing of ‘a 
voluntary petition in bankruptcy, (no other court having first 
obtained jurisdiction of the bankrupt or his estate,) the court 
of bankruptcy acquires full and exclusive jurisdiction of the 
bankrupt and his estate.”—Sieel v. Moody, Head-notes, Janu- 
ary term, 1876, p.12; Voorhees v. Frisbie, 25 Mich. 476; same 
case, 12 Am. Rep. 29; Jn ve Cent. Bank Brooklyn, 7 C. U.N. 
371; Walker, assig. v. Seigell, 2 Cent. L. L. 503; Stewart v. 
Hines, 11 Met. B. R. 87; Oates v. Parish, 47 Ala. 157; Van 
Nostrand v. Carr, 30 Md.; Corey v. Ripley, 57 Maine, 69; 
Burbee v. Sparhawk, 108 Mass. 111; same case, 11 Am. Rep. 
320; 7 National B. R. 490; Bingham v. Caflin, 7 Bank. Reg. 
412. 

But if the court should refuse to dismiss the cause for 
want of jurisdiction, we cite the following authorities to 
show that the injunction was properly dissolved.—Sanders v. 
Cavett, 88 Ala. 51; Brooks v. Deas & Co. 35 Ala. 599; Dunlap 
v. Clements, 7 Ala. 539; Mobile School Comm. v. Putnam, 44 
Ala. 606, (4th point); and as to emancipation of child by 
parent, see McClosky v. Syppert, 27 Penn. 230; Reeves’ Do- 
a Relations, 432, (note); 11 Humphrey, 104; 7 Cowan, 
85-92. 

The affidavits were properly rejected by the chancellor.— 
Long & Long v. Brown, 4 Ala. 622. 

‘ The motion to dissolve injunction was made March 6th, 
876. 


STONE, J.—In Poor v. Carleton, 3 Sumner, 79, Mr. Justice 
Story lays down a rule for the admission of affidavits on a 
motion to dissolve an injunction on the denials of the answer, 
which is rather broader in some of its terms than the cur- 
rent of authorities will warrant. To leave it purely a mat- 
ter of discretion with the chancellor whether or not he will 
hear ex parte affidavits in every case tried before him, is to 
declare no rule at all. The tendency of such practice would 
be to invite the experiment in every case where the practi- 
tioner thought he could strengthen his case by such affida- 
vits. A question so important in practice, and of such fre- 
quent presentation, should, if possible, have a solution which 
will tend to uniformity of administration. Still, we find it 
difficult to express a rule which will infallibly inform the 
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practitioner when he may or may not introduce such affida- 
Vits. 

In the case of Long & Long v. Brown, 4 Ala. 631-2, this 
court said: “On a motion to dissolve an injunction, affida- 
vits cannot be received, either to support or contradict the 
answer, with the single exception of waste, where the injury 
would be irreparable.” 

That great equity judge, Chancellor Kent, after stating 
that the general rule is against their admission, and that the 
instances in which they are admitted are exceptional, adds: 
“They have been admitted in cases of waste, and in cases 
analogous resting on the same principle, and where irrepa- 
rable mischief might ensue ; and (he adds) I am aware that 
partnership cases have been brought within this rule.” 
Lastburn v. Kirk, 1 Johns. Ch. 445. 

The case of Strathmore v. Bowes, 2 Bro. C. C. 88, referred 
to by Chancellor Kent in the case supra, was one of waste. 
In a note to that case, it is said that “upon applications to 
continue or dissolve injunctions to stay waste, or acts in the 
nature of waste, though the court does not permit affidavits 
to be read in support of the plaintiff’s equity, yet, when the 
waste sworn to is denied, proof of it by affidavit will be 
admitted. Upon similar principles the 
court has permitted the reading of affidavits in a case of 
partnership, though with great caution, and only when it has 
clearly appeared that one partner, by acts of extreme mis- 
conduct, is bringing the case within the principle of irrepa- 
rable mischief. But this has been confined to affidavits in 
support of the allegations of mismanagement, &c., not in 
support of the title.” 

In the case of Poor v. Carleton, supra, Mr. Justice Story, 
speaking of the admissibility of the affidavits offered, says 
“that they are admissible I cannot doubt, for they are merely 
to collateral matters, not touched by or contradictory to the 
answers. Without doubt the defendants 
are at liberty to repel such affidavits by counter affidavits to 
the same points, for otherwise they might be compromitted 
by statements which they would have no opportunity to 
answer.” It is further said, in the same opinion, that “there 
is another qualification of the doctrine, in cases of irrepa- 
rable mischief, and that is, that though the original affidavits 
may be read as to other facts contradicted by the answer, 
they cannot be read in support of the title of the plaintiff, 
which is contradicted by the answer.” Mr. Story expresses 
his disapprobation of this last proposition, but we do not 
concur with him in that. 

In High on Injunctions, § 1005, it is said: “Upon a mo- 
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tion to dissolve, on the coming:in of the answer, complainant 
will not usually be allowed to file additional affidavits, either 
in support of his bill, or for the purpose of contradicting the 
answer. Some exceptions to the rule are, however, recog- 
nized by the authorities, and where the effect of a dissolu- 
tion would be that the parties would not remain in statu quo 
upon the final hearing, and when, as in cases of waste, seri- 
ous and irreparable mischief would ensue from the delay, 
the strictness of the rule may be relaxed.” 

We hold that where the answer clearly and explicitly 
denies the plaintiff's title, the right in him, which is the 
foundation of the relief he prays, then ex parte affidavits 
should not be received to contradict or overturn such denials 
in the answer. With this limitation, affidavits are receivakle 
against the denials and averments of the answer, in cases of 
waste, of nuisance, of infringement of patent rights, and in 
cases to dissolve and settle partnerships and other joint ad- 
ventures, where extreme mismanagement is charged against 
the defendant partner or joint adventurer. Under the gen- 
eral designation, waste, we include all analagous cases rest- 
ing on like principle. And, we may add, in all cases where, 
under these rules, the complainant is entitled to introduce 
affidavits, the defendant may introduce counter affidavits. 
We do not declare these rules as controlling absolutely all 
cases that may arise, but as declaration of principles for the 
solution of questions that may be presented. They some- 
what enlarge the rule declared in the dictum found in Long 
v. Brown, supra. 

Under. the rules above declared, the case made by the 
pleadings in this cause is not one of irreparable mischief, or 
one in which affidavits contradictory of the answer should 
have been received. 

When an injunction obtained under section 3428 of the 
Revised Code is dissolved, the complainant is required to 
give a refunding bond under section 3437 Revised Code. 
The mischief resulting from such dissolution cannot be irrep- 
arable, and therefore affidavits should not be allowed on 
motions to dissolve injunctions obtained under that section. 

The present amended bill and injunction do not fall within 
the provisions of sections 3428 and 3437 of the Revised Code. 
Those sections are intended and framed to meet the wants 
of defendants in judgments, who seek to relieve themselves 
from the payment thereof by force of some defense of equi- 
table cognizance. Success in such a suit, is a discharge of 
the supposed debt or recovery evidenced by the judgment. 
Hence, a refunding bond, “conditioned to refund the money 
and interest, he (the plaintiff,) may collect on the judgment, 
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if the same is on the final hearing of the bill perpetually en- 
joined,” would, in such case, be apt and ample security. 

In this case, such bond would be no proper security. A 
perpetual injunction ir. this cause will not relieve the defend- 
ants in the judgment from paying it, nor give them any right 
to recover it back. It will only settle that Barnard and not 
Davis is entitled to the money. 

In Rembert ct Hale v. Brown, 17 Ala. 671, this court said : 

“An injunction will not always be dissolved, even if the an- 
swer deny the equity of the bill, if the court can see good 
reason in the facts disclosed why the injunction should be 
retained. If the answer be evasive or uncertain, or if the 
case made by the answer does not clearly show that the 
complainant is not entitled to relief, the injunction should 
be retained until the final hearing.” The same principle had 
been asserted in Poor v. opty ton, supra. 

In Roberts v. Anderson, 2 Johns. Ch. 204, a judgment had 
been recovered in an action of ejectment. The defendant 
in ejectment being adjudged to be in possession as tenant 
to lessors of plaintifts, had precluded himself from defend- 
ing the action at law, and the complainants in the chancery 
suit, claiming that they had title to the premises, had filed 
their bill to enjoin said judgment at law, on the ground of 
fraud in the title under which the lessors of the plaintiff had 
recovered. The chancellor said: “Both parties deduce 
title to the premises in controversy from William Griffith, 
and the only point is, whether the two deeds from Griffith 
to Sarah Johnson, under whom the defendants set up title, 
were fraudulent and void. This question of fraud was not 
tried, and from the history of the ejectment suit, as stated in 
the plead dings, it would seem that it could not be tried, as the 
recovery was placed entirely on the ground that the defend- 
ant at law was tenant to the new defendants, and so con- 
cluded from setting up this defense. But the fraud, 
charged, is a proper “and familiar head of equity jurisdic hii, 
and unless the answer be full and satisfactory, the injunction, 
if right in the first instance, ought to be retained until the 
hearing. ; It appears to me, then, that un- 
til the cause is brought to a hearing, and decided on the 
merits, the possession ought not to be changed, and that the 
case does not fall within the reason of the general rule, that 
an injunction is to be dissolved when an answer comes in 
and denies all the equity of the bill. The grant- 
ing and continuing of the process must always rest 1 in sound 
discretion, to be governed by the nature of the case.” See, 
also, the case of Moore v. Hylton, 1 Dev. Eq. 435. 

Contracts by which a father, largely indebted, and who 

OL. LIV 














one 








love. OF ALABAMA. BYE) 
[Barnard v. Davis et al.] 


soon afterwards becomes insolvent, parts with very valuable 
interests to his son, at or before the time the latter attains 
to lawful age, should at least invite the watchful scrutiny of 
courts. They are not necessarily fraudulent, but may be ex- 
plained consistently with good faith and fair dealings. 

In Young v. Dumas, 39 Ala. 60, which was a contract be- 
tween near relations, we said: “The relationship of Mr. 
Dumas to Mr. Horn, and the gift of the entire property by 
Mr. Horn to his daughter, Mrs. Dumas, while they should 
stimulate our scrutiny of the transaction, are not enough of 
themselves to mark the conveyance as fraudulent. Mr. Horn 
had the clear right to collect his demand, which we have 
seen was just, from his son-in-law, Mr. Dumas, and after he 
thus became the owner of the property, his right to give that 
property to the sole and exclusive use of his daughter, Mrs. 
Dumas, cannot be successfully controverted by the creditors 
of Mr. Dumas.” 

So, in this case, the transaction should be scrutinized, not 
with a foregone conviction that there was intent to defraud, 
but with a watchful purpose to know, if possible, the entire 
transaction. If, when the testimony comes in, the transac- 
tion be satisfactorily explained; if it be clearly shown that 
the father was, in good faith, indebted to the son as claimed, 
and in payment of that debt paid to him the claims in con- 
troversy in like good faith, then the appellee should enjoy 
the fruits of such payment. So, if there be satisfactory ac- 
count of how George L. Davis acquired the money—$1,263— 
with which he purchased the homestead of the family, then 
his right to give it to his mother is clear and unquestioned. 

We think the answers in this cause do not clearly show 
that the complainant is not entitled to relief. We forbear 
to specify, further than we have done above, the reasons 
which lead our minds to this conclusion, lest we might there- 
by inflict an undeserved injury on the defendants. We quote 
and adopt the language of Judge Gaston, expressed on a 
similar application, that “it is not for us to anticipate how 
these matters shall appear, when the cause shall be brought 
to a hearing, and we are reluctant to express any opinion 
which may prejudice the case of the defendants.” —Sherrill 
v. Harrell, 1 Ire. Eq. 195. 

There is nothing in the objection that the chancery court 
of Madison county has not jurisdiction of this cause. The 
assignee is clothed with the rights of property of the bank- 
rupt, with the additional right to assail and set aside fraud- 
ulent transfers of property made by the bankrupt. On the 
latter point he is armed with the power and rights of the 
creditors. If, then, the transfers complained of be obnox- 
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ious to the charge of fraud, the chancery court has full 
power to set them aside, that the assignee may apply 
the assets to the proper debts of the bankrupt.—bump on 
Bankruptcy, 6th Ed. 198, e¢ seg; Bankrupt Act, section 16. 
The fraud charged in the present bill, if sustained, is a fraud 
on the common and statute law of the State of Alabama. 
Such questions are clearly cognizable before the proper State 
tribunals— Ward v. Jenkins, 10 Mete. Mass. 583; Boone v. 
Hall, 7 Bush. 66; 8. C. 3 Am. Rep. 288; Cogdell v. Exum, 59 
N. C. 464; 8. C.12 Am. Rep. 657; Kemmerer v. Tool, 12 B. 
R. 334; Jordan v. Downey, 12 B. R. 427. 

The chancery court of Madison should not have enjoined 
the collection of the judgment against Murphy and Donegan 
without more. There should have been provision made for 
its collection and safe custody until the final disposition of 
the cause. Ordinarily this is done through a receiver. But 
inasmuch as there is, in this case, but one act to be done, 
namely, the collection and safe-keeping of said tund, it would 
be both expensive and unnecessary to appoint an independ- 
ent receiver for this simple duty. The register of the court, 
in his official capacity, is a proper person to receive said 
money and hold it in the registry of the court, to abide the 
further order of the court to be made in this cause. 

The decree of the chancellor, dissolving the injunction, is 
reversed, and this court, proceeding to render the decree 

»which the chancellor should have rendered, doth order and 
decree that said George L. Davis be, and he hereby is, en- 
joined and restrained from controlling, collecting or receiving 
the proceeds of said judgment against Murphy and Donegan, 
described in the pleadings, until further order of the chan- 
cery court. And the said sheriff of Madison county is di- 
rected to collect said execution, and pay it into the registry 
of the chancery court, taking the register’s receipt therefor ; 
said money to abide the further order of the said chancery 
court, to be made in the premises. 

Reversed and rendered. 


BricKeEtL, C. J., not sitting. 
Vou. Liv, 
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Kx parte Walker. 


Application for Mandamus to compel Circuit Judge to vacate 
Order granting Supersedeas, ce. 


1. Rehearing of lav} what wot sufficient to authorize.--To entitle a party to a 
rehearing under the statute (R. C. § 2814), it is not enough to show that he was 
prevented from making defense by fraud, accident or mistake; he must also 
show that this occurred without tault or negiect on his part. 

2. Same.—If the defendant's attorney negligently fails to present his de- 
fense, or to introduce his'witnesses, without any fraud or unfairness on the 
part of the opposite party, itisas between the defendant and the adverse party, 
the negligence and fault of the defendant. 

3. Mandamus; when lies.—Where the judge, on preliminary application to 
him, improperly grants or refuses a supersedeas, mandamus lies to correct the 
error. 


This was an application by Thomas A. Walker for man- 
damus to compel the judge of the 10th judicial cirenit (Hon. 
John Henderson) to vacate and set aside a supersedeas ordered 
by him on the petition of William Curry, praying a superse- 
deas and for rehearing under the statute, in the case of T’homas 
A. Walker v. William Curry and. Walker Curry, wherein said 
Walker had recovered judgment in the Circuit Court of Tal- 
ladega against the defendants, for $841.00 and costs, upon a 
orm note made by them and payable to one James A. 

urry. 

The petition for rehearing and supersedeas alleged, in sub- 
stance, that William Curry, the petitioner, was merely a surety 
on the note for said Walker Curry, and that the latter paid 
the note to said James A. Curry, the payee, while the note 
was in his possession, by the sale of certain lands, out of the . 
proceeds of which said J. A. Curry, who collected the pur- 
chase money, paid himself. When suit was brought, peti- 
tioner employed an attorney to defend the suit, informed 
him fully as to the facts, and also gave him the names of two 
other witnesses residing in the county, by whom the defense 
could be proved. Walker Curry was absent much of the 
time, and petitioner caused his attorney to take his deposi- 
tion. Petitioner having made full preparations for the de- 
fense, gave himself no further uneasiness, and did not attend 
court. When the case was called for trial, the deposition of 
Walker Curry could not be found among the papers in court, 
and petitioner’s attorney went to trial without it, and with- 
(37) 











[Dec. Term, 


SUPREME COURT 


[Ex parte Walker. ] 


out the witnesses whose testimony would have proved his 
defense, and thus judgment went against petitioner. 

The deposition of Walker Curry proved the payment as 
hereinbefore stated, and it could also have been established 
by the testimony of the witnesses the attorney was directed 
to summon, who were named. 

Petitioner’s attorney, who is utterly insolvent, neglected to 
apply, in term time, for a new trial, and did not inform peti- 
tioner of the result of the suit, of which petitioner remained 
in ignorance, until execution issued on the judgment was 
levied on his property, after the adjournment of the court. 

Notice of the petition having been served on Thomas A. 
Walker, he appeared before the judge at chambers, and pre- 
sented a demurrer and answer. . 

The demurrer assailed the sufficiency of the petition on 
several grounds, not necessary to be noticed, and particularly 
because the petition showed that the petitioner was pre- 
vented from making defense by his own negligence and_ that 
of his attorney. The circuit judge, however, granted the 
order of supersedeas ; signing, at the instance of said Thomas 
A. Walker, a bill of exceptions, reciting the proceedings 
herein set out. 
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Joun T. Herrin, for mandamus.—The petition for superse- 
deas, &c., shows no misconduct on the part of Walker. It 
clearly shows that Curry’s fault, or that of his own attorney, 
also prevented the making of defense. As between Walker 
and Curry, the fault of Curry’s attorney was Curry’s fault. 
Shields v. Burns, 31 Ala. 5387; Ex parte North, 49 Ala. 387. 


STONE, J.—In Shields v. Burns, 31 Ala. 537, a case like 
the present one, this court said, speaking of the facts of 
that case: “It is doubtful, to say the least of it, whether 
any court could say that the defendant was prevented from 
making his defense by surprise, accident, mistake or fraud. 
But, conceding that he was so prevented, still that, of itself, 
is not sufficient to entitle him to a rehearing. He must, in 
addition to that, show that the prevention was without fault 
on his part. If he lost the opportunity of making his defense 
by the neglect, inattention, or mistaken counsel of his own 
attorney, without any fraud or unfairness of the adverse 
party, it is; in law, as between him and the adverse party, 
the same thing as if he had lost it by his own neglect, 
inattention or fault.” : 

In Ex parte North, 49 Ala. 387, the doctrine of the above 
case is quoted and reaffirmed. In fact, the whole current of 
our authorities is to the same effect,— Pharr & Beck v, Ley- 
Vou, Ly. 
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nolds, 3 Ala. 521; Albertson v. Goldsby, 28 Ala. 711; E'Wiott 
v. Cook, 33 Ala. 490; White v. Martin, 31 Ala. 400. 

The case made by the present record falls very far short 
of coming up to the rule declared above. It puts the peti- 
tioner’s counsel in fault, but then petitioner is held account- 
able for the fault, or inattention of his counsel. The peti- 
tioner even fails to show himself blameless. He should have 
attended the court, that he might be ready to make applica- 
tion for a continuance, or for a new trial, if necessary. 

The circuit judge erred in granting the supersedeas in this 
cause. We approve and adopt the rule of practice for the 
correction of errors like this, as declared in Lx parte North, 
supra, so far as the same is raised by this record. So, we 
approve the rule declared in the same case, as applicable to 
cases of refusal of a reheating, when ordered by the court 
as a court. Where the refusal is made by the judge on the 
preliminary application to him, no appeal will lie. Such ac- 
tion could only be reached by mandamus. 

Let a rule issue to the Hon. John Henderson, judge of 
10th judicial circuit, requiring him to show cause why a per- 
emptory mandamus shall not issue, commanding him to va- 
cate said order for a supersedeas, and to dismiss the petition 
and motion of William Curry for a new trial under section 
2814 of the Revised Code, the return to which rule he is re- 
quired to make to the next term of this court, unless, in the 
mean time, such order be made in the court below as will 
render a return unnecessary. 

The costs of this proceeding are adjudged against the said 
William Curry. 


Barnett et al. v. The State. 
Indictment for emitting Change Bills. 


1. Indictment ; when not liable to oljection for uncertainty as to character in 
which defendants are charged, &c.—An indictment which charges that the de- 
fendants, ‘being members or partners of a private company or corporation,” 
known as the Tallassee Manufacturing Company, emitted, without authority 
of law, a certain paper to answer the purposes of money, &c., is not liable to 
the objection that it is uncertain whether the defendants are charged individu- 
ally or as a private corporation ; it is a direct and unambiguous charge against 
them as individuals, 

2. Same; when not objectionable as charging defendants disjunctively, &e.— 
Such an indictment is not demurrable, on the ground that it charges the de- 
fendants disjunctively as members of a corporation or partnership ; whether 
they were the one or the other, or whether they were without any other con- 
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nection or association than participation in the offense charged, their guilt 
and punishment are the same, and the allegation, being immaterial, is not 
ground for demurrer. 

3. Nolle prosequi of one of several counts of indictment ; effect of.—It is not 
ground of complaint that the court, after the evidence closed, entered an order 
of nolle prosequi as to one of the several counts of the indictment, against the 
defendants’ objections ; the effect of the order was to work an acquittal as to 
that count, which is all that a verdict of not guilty could have eftected. 

4. Variance; what immaterial.—In a prosecution for emitting change bills, 
to circulate as money, (R. C. § 3643,) the difference between the word cents 
as written in the paper offered in evidence, and its abbreviation cls. as written 
in the indictment, is immaterial. 

5. Kmitting change bills, &e., constituents of offense.—It is the purpose for 
which paper is issued or circulated, and the absence of legal authority therefor, 
and not the character or form of such paper, which constitute the offense 
denounced by section 3643 of the Revised Code ; and although the form and 
contents of such paper may be evidence to establish or negative the criminal 
purpose, such unlawful intent is not inferred therefrom as matter of law, but 
is a question of fact for the determination of the jury ; and any description of 
the paper identifying it, is sufficient. 

6. Same; what competent evidence on trial for emitting or cireulating change 
bills. —Evidence that the paper circulated as money where it was issued, and 
was given and accepted in exchange for merchandise, or for marketable arti- 
cles, is properly admitted on behalf of the State in a prosecution for this 
offense ; the evidence tends to show the adaptation of the paper to circulation 
and use as money. 

7. Same.—A witness for the defense can not be permitted to state the pur- 
poses for which such paper was issued ; it is the province of the jury to deter- 
mine that question from the evidence. 

8. Partners; when guilty of circulating change bills, &e., issued by clerks.— 
Although the several partners in a store, or members of a private corporation 
may not have known or assented to the original act of their clerk in making 
and issuing change bills, without authority of law, on the credit of the store, 
to circulate as money, &c., yet, if such paper 1s afterwards received and paid 
out by the clerk in their business, with their knowledge and assent, such snb- 
sequent use and emission is an offense, by all who concurred or participated 
in it; and the several partners are jointly and severally guilty, althongh they 
were not informed of such emission of the paper at the same instant of 
time, and did not jointly assent to it. 


Appeal from City Court of Montgomery. 

Tried before Hon. JAMEs Q. SMITH. 

The appellants, Thomas M. Barnett, Nicholas D. Barnett 
and B. H. Micou, were indicted, under section 3643 of the 
Revised Code, at the fall term, 1873, of the circuit court of 
Elmore, for emitting change bills to circulate as money, and 
upon affidavit as to local prejudice, the trial was transferred 
to Montgomery county. 

The indictment contained three counts. The first count 
charged that within twelve months before the finding of the 
indictment the defendants, (with others to the grand jury 
unknown), “being members or partners of a private com- 
pany or corporation, known as the Tallassee Manufacturing 
Company, doing business at Tallassee in said county, caused 
or procured to be made, emitted, signed or countersigned, 
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without authority of law, a certain partly written and partly 
printed paper, of which the following is a copy: 


5 “TALLASSE E MANUFACTURING CoMPANY STORE. 


Good for Twenty-five cents in Merchandise. 


25 cts. W. O. Norvett, Agent. 


On the des, w. M. Jordan, to answer the purposes of 
money, or for general cir culation, against the peace,” &e. 

The second count was like the first, except that it charged 
that the defendants were “associated together for the sale 
of merchandise under the style and name of Tallassee Man- 
ufacturing Company Store, and caused or procured such 
paper to be made, emitted, signed or countersigned, without 
authority of law,” &c. The third count, setting out a copy 
of the paper issued, charged that the defendants “passed 
and circulated in said State and county paper, issued without 
authority of law, to answer the purposes of money,” &e. 

The defendants demurred to the first and second counts 
on the grounds, among others, that “it was not set forth 
with sufficient certainty whether the defendants are charged 
as individuals or as a private corporation;” that the defend- 
ants “are charged in the disjunctive as members or partners 
of a private corporation or company, known as Tallassee 
Manufacturing Company; that the papers mentioned and set 
forth in the several counts was not sufficiently described, nor 
is it shown that it was capable of answering the purposes 
of money, or capable of general circulation.” 

The demurrers were overruled, and the defendants on issue 
joined on plea of not guilty, were convicted and fined. 

The defendants reserved a bill of exceptions, from which 
it appears “that the charter of the Tallassee Manufacturing 
Company, number one, was read in evidence, (as printed in 
the acts of 1851 and 1852, p. 262), which it was agreed might 
be considered in the supreme court as though it were copied 
in the bill of exceptions.” 

It appeared from the evidence, “that a paper of similar 
description with that set forth in the indictment, had been 
issued by the clerks in a store at Tallassee, in Elmore county, 
within twelve months before the finding of the indictment, 
and that they varied in amount, being ten, fifteen, twenty-five 
and fifty cents, one, two, three and five dollars; that as much 
as three thousand dollars were signed by W, M. Norvell, and 
countersigned on the back by W. M. Jordan; but at no one 
time were more than three hundred dollars out, or in the 
hands of the community; that they were going in and coming 
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out at about that average; that said Norvell and Jordan 
issued said paper; that neither of the defendants at any time 
authorized or directed them to be issued.” 

It was further in evidence, that before they were issued, Jor- 
dan went to defendant, Micou, and told him what he was going 
to do about issuing them, and Micou assented; when the 
other defendants heard of it, they objected, but there “was 
no evidence that they took any active steps to stop their 
issuance, until after the finding of the indictment.” 

The business of the store was carried on in the name of 
Barnett, Micou & Co., and defendants had been partners 
under that name, but there was conflicting evidence as to 
whether the firm had been dissolved before any of the papers 
were issued. T. M. Barnett was present in the store, at vari- 
ous times, when papers similar to those described in the 
indictment were issued to various persons, but there was no 
evidence that he aided in their issuance, further than stated 
herein. Micou was president of the corporation, and T. M. 
Barnett a director therein, and all of the defendants were 
stockholders, and “the stores in which Jordan and Norvell 
were clerks, and the stores mentioned in said papers that 
were issued, belonged to the corporation, defendants having 
no other interest therein than as stockholders in the corpo- 
ration.” 

The costs of printing the papers was paid by the store, 
and they were printed under Norvell’s direction. ‘The store 
accounts were kept separate from the corporation, and in the 
name of Barnett, Micou & Co., and the paper issued em- 
ployed as follows: “When an employee of the corporation, 
which was running a factory, wished to purchase from the 
store, he applied to Jordan for these papers, and Jordan, if 
desired, advanced them to the extent of such employe’s 
monthly wages, and with them the employe bought what he 
wished, giving these papers in payment. Jordan kept an 
account of the papers thus advanced, charging them up 
against the employe’s wages, and furnished the secretary and 
treasurer of the corporation with the amount thus advanced, 
and the corporation, after deducting them, would pay the 
balance of the wages in money.” The two Barnetts were 
about the store occasionally, and knew that these papers 
were being thus used. 

There was evidence that these tickets or papers were, in 
some instances, issued to country people, who desired to 
trade at the store, in exchange for butter and poultry, and 
they used the papers in buying goods at the store, and 
they were received in Tallassee in small amounts as money; 
but there was no evidence that either of the defendants knew 
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of this. The defendants objected to the admission of the 
testimony, as to the circulation of the paper as money, and 
its exchange for poultry and marketable articles, but 1t was 
admitted against their objection and exception. 

After the evidence was closed, the solicitor moved the 
court to enter a nolle prosequi to the third count of the indict- 
ment, and thereupon the court, against the objection of the 
defendants, caused the order to be entered, and defendants 
excepted. 

The solicitor “having proved a paper described in the 
several counts, with the exception that the counts used the 
abreviation cts. when the papers offered in evidence read cents,” 
the defendants objected to its being read, because of such 
variance; but the court overruled the objection and permit- 
ted the paper to be introduced in evidence, and the defend- 
ants excepted. 

During the progress of the trial, the defendants asked said 
Norvell, “what was the object or purpose of issuing the 
papers?” but, on objection of the solicitor, the court would 
not allow the witness to answer, and the defendants ex- 
cepted. 

The defendants severally and separately requested the 
following written charges: 

“J. If there is no evidence before the jury tending to show 
that the Barnetts were in any manner connected with Micou 
in causing or procuring the making, emitting, signing, or 
countersigning of the paper charged in the indictment, before 
the said several acts were done, or any of them, then all 
three of the defendants must be acquitted. 

“2. Ifthe jury believe, from the evidence, that W. O. Nor- 
vell and W. M. Jordan made, emitted, signed and counter- 
signed the papers charged in the indictment, and that they 
did these several acts as agents of the Tallassee Manufactur- 
ing Company Number One, and before said several acts or 
any or all of them were done, the fact that they would be so 
done was communicated to Micou, one of the defendants, but 
were unknown to the other defendants, and that said Micou 
consented that the said acts might be done, and they were 
subsequently so done, then all the defendants are entitled to 
an acquittal ; notwithstanding the fact of knowledge of the 
fact that such paper was being used in the store of the Tal- 
lassee Manufacturing Company, and notwithstanding the fact 
that each of the defendants was a stockholder therein. 

“3. If the jury believe, from the evidence, that said Nor- 
vell and Jordan, or either of them, had the papers prepared 
and signed, or countersigned them, and emitted them, as 
shown in the evidence, but did not do so by the direction or 
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command of either of the defendants, then neither of the 
defendants can be convicted. 

“4. If the jury believe, from the evidence, that the only 
interest Micou had in the store was as stockholder in the 
factory, and it was a private corporation, and he took no part 
in having the papers prepared and issued, further than see- 
ing they were in circulation, as the testimony has shown, 
then he can not be convicted. 

“5. If all the defendants did was to stand by and see the 
papers made, signed, emitted, or countersigned, and the only 
interest they had in the store was as members of the corpo- 
ration, the Tallassee Manufacturing Company Number One, 
and the store belonged to this factory, the defendants can 
not be convicted.” 

The court refused to give either of these charges, and the 
defendants separately and severally excepted. 

The overruling of the demurrer, the entry of nol pros. as 
to the third count, against the objection of the defendants, 
the refusal of the charges requested, and the other rulings to 
which exception was reserved, are now assigned as error. 


D. T. Buaxey, and Etmore & Gunter, for appellant. 
Joun W. A. Sanrorp, Attorney General, contra. 


BRICKELL, C. J.---The indictment contains three counts, 
the first charging that the defendants, being members or 
partners of a private corporation, caused or procured to be 
made, emitted, signed or countersigned, without authority of 
law, a paper to answer the purpose of money. The second 
charges, that the defendants were associated together for the 
sale of merchandize, and caused or procured the paper to be 
made, emitted, &c. The third count charges the defendants 
with circulating paper, issued without authority of law, to 
answer the purposes of money. To the first and second 
counts a demurrer was interposed, on several grounds, and 
among others, because it is uncertain whether the defend- 
ants are charged individually, or as a private corporation, or 
as an association. The objection is not well taken; the 
indictment charges the defendants as individuals, and not as 
a corporation or association. The allegation that they were 
members or partners of a private corporation, or association, 
if it is not mere surplusage, serves only to point out the 
capacity in which they were acting in the commission of the 
offense—that they were engaged in transacting business as 
corporators, or as members of an association. That they 
oo acting in that capacity does not relieye them from crim- 
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inal liability, nor aggravate or mitigate the offense. If the 
corporation or association would be indictable for the offense, 
the defendants are charged as the immediate and active 
agents in its commission, and are alsoindictable. The indict- 
ment directly and without ambiguity charges them individu- 
ally with the offense. If it had charged the corporation or 
association, it would have been by its corporate name. 

Another ground of demurrer is, that the defendants are 
charged in the disjunctive, as members of a corporation, or 
of an association. The common law rule is, that the indict- 
ment must not state the offense in the disjunctive, so as to 
Jeave it uncertain what is really intended to be relied upon 
as the accusation. The rule is materially modified by our 
statutes, many of the forms of indictment prescribed alleg- 
ing the offense disjunctively, and the statute providing gen- 
erally that when the offense may be committed with different 
means or intents, such means or intents may be alleged in 
the same count in the alternative.—R. C. § 4123. -The objec- 
tion has generally been confined to the statement of the 
offense, and rested on the ground that it did not appear 
what particular offense the defendant was required to answer. 
That is not the objection now made—the offense, and the 
facts constituting it, are~positively averred. The objection 
is, that it is averred the defendants were partners or corpor- 
ators when they committed it. Whether they were the one 
or the other—or whether they were without any other asso- 
ciation or connection, than participation in the offense 
charged, their guilt and punishment is the same. The alle- 
gation is, therefore, immaterial, and uncertainty in an imma- 
terial allegation is not cause of demurrer.—1 Bish. Cr. Pro. 
§ 592; State v. Corrigan, 24 Conn. 286. 

The statute, under which the first and second counts are 
framed, declares, “any person, private corporation, or asso- 
ciation, who makes, emits, signs or countersigns, or causes 
or procures to be made, emitted, signed or countersigned, 
without authority of law, any paper to answer the purposes 
of money, or for general circulation, must each, on conviction, 
be fined,” &e.—R. C. § 3643. It is a general rule of criminal 
pleading, that if written instruments, or papers which may 
be written or printed, enter into the gist of the offense—if 
the offense consists in the making, utterance or publication 
of such instruments, they must be set out in words and fig- 
ures in the indictment. The most frequent application of 
the rule is to indictments for forgery, libel, sending threat- 
ening letters, &c.—Whart. Am. Cr. Law, $ 306. In these 





cases the offense depends wholly on the character of the 
instrument. The court can determine only from the instru- 
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ment, whether it is of the character of which forgery can be 
committed, or whether its matter falls within the legal defini- 
tion of libellous; or whether the letter is within the statute 
punishing the offense. The character of the paper is not of 
the gist of this offense—whatever may be its character, if 
issued or circulated to answer the purposes of money, with- 
out authority of law, the offense is complete. It is the pur- 
pose for which it is issued or circulated, and the absence of 
legal authority for its issuance or circulation that constitutes 
the offense. If this is its purpose, iis form, or its contents, 
is not material. Ifa particular form, or particular contents, 
were essential, the statute would be easy of evasion, and the 
community subject to all the evils it was designed to remedy. 
The form, or contents, may furnish evidence that the parties 
engaged in its emission or circulation, had not the criminal 
purpose. That is matter of fact to be determined by the 
jury. The purpose would not be inferred as matter of law, 
from the paper, whatever may be its form, or its contents.— 
Bliss v. Anderson, 31 Ala. 612. So the form or contents can 
not, as matter of law, negative the criminal purpose. The 
indictment should so describe the paper that the defendant 
will be informed of the facts relied on to constitute the offense 
and that he may be prepared to make his defense. The in- 
dictment in this case sets out a copy of the paper, and there- 
by fully informs the defendants and the court of the facts 
relied on as making the offense. It could not have been 
more particularly described. Any description identifying it, 
would have been sufficient. 

We can not see that any injury could have resulted to the 
defendants from the entry of a nolle prosequi, as to the third 
count of the indictment, after the evidence was closed. It 
operated an acquittal on that count, all which could have 
been effected by a verdict of not guilty—Whar. Am. Cr. 
Law, § 513. 

The difference between the word cents, as written in the 
paper offered in evidence, and its abbreviations cts. as written 
in the indictment, is not material. 

The essence of the offense is the issue, without authority 
of law, of paper for general circulation or to answer the pur- 
poses of money. The evidence that the paper was used as 
money—that it circulated as such where it was issued—that 
it was given and accepted in exchange for merchandize, or 
for marketable articles, was proper. It tended to show its 
adaptation to circulation and use as money. This was the 
effect of the evidence to which objection was made, and the 
objection was properly overruled. There was no error in 
refusing to permit the witness, Norvell, to state the purposes 
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for which the paper was issued. Whether it was issued for 
general circulation, or to answer the purposes of money, it 
was the province of the jury to determine from the evi- 
dence. 

The several charges requested seem to be intended to pre- 
sent the question of the criminal liability of a principal for 
the wrongful act of an agent, or of a partner, for that of his 
‘associate ; and the liability of the defendants to a joint indict- 
ment. <A principal or a partner may be civilly liablegin dam- 
ages for the tort of his agent or associate, under facts which 
would not subject him to criminal responsibility. In a civil 
suit, the material inquiry is, whether the wrong was done 
while the agent was within the line of the duty with which 
he was charged, or the partner within the scope of the part- 
nership. In criminal cases, it is the participation of the 
principal or partner in the wrongful act, either directly by 
concurring therein or by assenting thereto. If the principal 
or partner commands, procures or expresses assent that the 
wrong shall be done, before or at the time of its commission, 
criminal responsibility may be fixed upon him. The offense 
charged on the defendants may be complete by a single act, 
yet it is in its nature continuous and of frequent repetition. 
The command, procurement, or assent, may not have been 
given when the paper was first made, emitted or signed. 
Whenever the paper was put in circulation, or used as money, 
by their agents, it was a new making and a new emission. 
If at any time they assented to its emission by their agents, 
or to its use in their business, the paper being in effect a 
promise of payment by them, at the store in which they were 
partners, such assent fixes on them criminal liability. It is 
not necessary to inquire whether all of them would have 
been liable for the original making or emission—they are cer- 
tainly liable for the subsequent emission and use. A retailer 
of spirituous liquors may not be liable, if his servant, in his 
absence, should, without his authority, sell to an habitual 
drunkard to-day—but if to-morrow the servant, in his presence 
and with his knowledge, makes such sale, he would be liable. 
In such case, it may be, he would not, under the authority 
of Patterson v. State, 21 Ala. 571, be liable for subsequent 
sales made by the clerk in his absence. Circumstances may 
have existed inducing him to sanction the particular sale, 
not existing at subsequent sales; and it may not be just to 
infer that because he has once assented to a criminal offense, 
he will or does assent to its repetition. The offense the stat- 
ute is framed to punish, is the use and circulation of paper, 
unauthorized by law, as money. It is founded in the policy 
of keeping under the supervision and control of the law- 
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making power, that which is used as money—as a standard 
of value, or a medium of exchange—withdrawing its making, 
emission, or circulation, from the pursuits in which the citi- 
zen may engage, without being specially authorized by law. 
When paper is once issued as money, it can be issued only 
with the intent that it shall circulate, pass and repass by 
mere delivery from one to another—w hen issued to be used 
in a commercial busmess, that it shall be paid out and 
received in the usual course of business. If a principal, with 
a knowledge that his agent—or a partner, that his associate 
ies made and circulated such paper, consents at one time to 
the issue or use tliereof, it is a consent to its appropriation 
to the purpose for which it is intended, and to all subsequent 
emissions or uses of such paper, until he dissents and takes 
some active step to prevent its continuous use and emission. 
Though each emission or use may, of itself, constitute an 
offense, it must have been contemplated and assented to 
when consent was given to the appropriation of the paper to 
the uses of money. The charges requested, when applied as 
they must be to the evidence, do not assert correct legal prop- 
ositions, so far as they refer to the liability of the appellants 
for the acts of their common agents, or for the acts of each 
other. There was evidence tending to show they were part- 
ners, and also stockholders in the. corporation, in the busi- 
ness of which the paper was issued and used—that they 
knew of its use and took no steps to prevent it. If benefit 
resulted from its use, they were the recipients of it. These 
were facts from which the jury could properly have inferred 
their assent to the emission and use of the paper, though 
some of them may not have known of its original making or 
emission. The original making or emission may have been 
one offense which could be visited on the agents, who were 
the immediate actors in its commission, and the assenting 
partners. The subsequent emission and use is another, 
which may be visited on all who participated or concurred 
in it. 
It is certainly true that several defendants may not be 
joined in the same indictment for several offenses, committed 
by them independently of each other. This is all that is 
asserted in the case of Liliott v. State, 26 Ala. 78, the author- 
ity to which appellants counsel have referred. It is the gen- 
eral rule of criminal practice, that defendants may be joined 
when the same evidence as to the act constituting the crime 
applies to each. The act constituting the offense is the 
making or emission of the paper for general circulation as 
money. The defendants bore to each other the relation of 
— They are jointly and severally guilty, though its 
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making or emission may have come to their knowledge at 
different times. It is not essential they should have been 
informed of it at the same instant of time, or have jointly 
assented to it. When it came to the knowledge of each (and 
each assented) that the money was being emitted and used, 
they became jointly liable, as they would have been in a 
civil action. The same evidence as to the act, is applicable 
to all. 

We find no error in the record, and the judgment is 


affirmed. 


Erwin wv. Reese. 
Bill in Equity to enforce Vendor's Lien. 


1. Demurrer; what not heard. —Under section 3550 of the Revised Code, a 
demurrer to » bill not setting forth any special cause—e. g. the bill contains 
no equity—is forbidden to be heard or considered. 

2. Assigninent of error.—Rulings upon pleading or other matters will not 
be noticed upon appeal, unless brought to the attention of the court by proper 
assignment of error. 

3. Revised Code, section 3470 ; amendment of ; purpose of. —The amendment 
to section 3470 of the Revised Code, authorizing the chancellor, by consent of 
parties, to render a decree in vacation, within ninety days after the hearing, — 
was not intended to,prohibit or render void orders and decrees made by con- 
sent, after that lapse of time. 


AppEAL from Chancery Court of Chambers. 

Heard before Hon. B. B. McCraw. 

This was a bill in equity, filed by the appellee, Reese, to 
enforce the vendor’s lien upon a tract of land situate in 
Chambers county. There was a decree, on the final hearing 
on the pleadings and proof, granting the relief prayed; hence 
this appeal. 

Erwin, in his answer, set up by way of plea that he was a 
resident of Lee county, Alabama, and the bill should have 
been filed against him in that county. He also demurred, 
because “there is no equity in the bill.” The cause was 
decided in vacation in pursuance of an agreement, which is 
set out in the opinion. The errors assigned are that the 
court erred in overruling the demurrer to the bill for want 
of equity and in rendering a decree in vacation. 


H. C. Linpsay, for appellant. 


W. H. Denson, contra. 
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MANNING, J.—1. Section 3350 of the Revised Code de- 
clares that “a demurrer to the bill must set forth the ground 
of a demurrer specially, and otherwise must not be heard.” 
This court has several times held that under this statute, a 
demurrer for want of equity only, was too general to be en- 
titled to notice. Certainly we should not be justified in 
holding that such a demurrer presented for the decision of 
the chancellor the question whether the suit was well brought 
in Chambers county, where the land lies, instead of Lee 
county, where defendant resided. 

2. The rule in respect to assignments of error, requires 
the appellant “to state concisely in writing in what the error 
consists.” —Rey. Code, p. 816. No assignment of error makes 
any reference to the plea, or any of its allegations in this 
cause ; and they are, therefore, not brought before us for 
consideration. 

3. Objection is taken to the validity of the decree because 
rendered in vacation. 

At the September term, 1875, a reference was made of 
this cause to the register as master to ascertain and report 
how much money was due from defendant to plaintiff upon 
notes, the payment of which was secured by a lien on the 
land described in the bill, and which it prayed should be 
sold to pay them. In March, 1874, the register made his 
report. The minute entry of the court in respect to it, is as 
follows: “In this cause the report of the register is read, 
and by consent of the solicitors in open court, it is ordered 
that the cause shall be taken up in vacation during the next 
sitting of the chancery court in Opelika—where it is agreed 
that any motion can then be made by either party, and any 
order or decree rendered in the matter, either interlocutory 
or by consent, that the court could now make, or hear when 
in regular session.” This does not explicitly and clearly set 
forth the meaning of the parties and court. It shows, how- 
ever, that “by consent of the solicitors in open court, it (was) 
ordered that the cause be taken up in vacation during the 
next sitting of the chancery courtin Opelika,” and thatit was 
. agreed that any motion in it might then be made by either 
party,” and any decree therein rendered, which the court 
could make or hear when in regular session. This seems 
equivalent to a sulmission of the cause to the chancellor in 
term time, /o le taken up by consent for consideration in vaca- 
tion, at a time and place designated when and where the 
parties might, according to agreement, appear and be heard 
if they should so choose, upon any matter concerning the 
cause. And for aught we can know to the contrary, the time 
mentioned may have been chosen for the accommodation of 
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the defendant, who is appellant in this court. At least, it 
was expressly agreed that the cause need not be taken up by 
the chancellor within ninety days; for that time would elapse 
before the court at Opelika was to be held; and that the 
decree should thereafter be rendered in vacation. The chan- 
cellor so understood the order; for, in his decree dated 
July 14th, 1874, he says: “'This cause came on to be heard 
at the March term, 1874, and was submitted, upon motion, 
to confirm the report of the register and for final decree; 
and by consent of the respective parties, which is of record 
in this case, the cause was held under consideration for final 
decree in vacation.” 

The correctness of the decree is not assailed. But it is 
insisted by appellant that being enrolled in July, it can not 
be upheld, because rendered after the time prescribed by the 
statute of December, 1873, “to amend section 3470 of the 
Revised Code,” which enacts that “the chancellor must, in 
all cases, render his decree in writing, during the session of 
the court at which the cause is heard. He may, however, 
by the written consent of counsel in the cause, render a 
decree in vacation, within ninety days after the hearing.” 
This act was intended to produce promptitude in the decis- 
ions of the chancellor, and not to invalidate decrees rendered 
in vacation after the time specified, by consent of parties 
given when the causes were submitted. 

As long ago as 1821, the supreme court of Alabama had 
under consideration the question of the power of a court of 
equity to render a decree in vacation by consent of parties 
in term time, upon an objection thereto, which is made in 
this case, and then said: “Did this consent authorize the 
decree to be entered out of term time? The answer of the 
counsel for plaintiff is, that consent can not give jurisdiction. 
The law had given to the court jurisdiction of the subject 
matter in controversy. The parties agreed that this juris- 
diction may be exercised in a particular manner and to waive 
all objection to the irregularity—that the power of determin- 
ing the cause in term time may be exercised out of term 
time. . . . . This is a case in which the maxim, 
consensus tollit errorem, applies with strict propriety. A party 
can not take advantage of an irregularity after having en- 
tered on the record his consent to waive it.”—Lewis, Adim’r, 
v. Lewis, Minor, 35. 

_ Asimilar decision was subsequently made in respect to a 
judgment in vacation, upon a demurrer in an action at law, 
in a case in Perry cireuit court, which the parties submitted 
in term time, to be argued at the following circuit court in 
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Bibb county, and afterwards decided in vacation.—King v. 
Green, 2 Stew. 133. 

And section 717 of the Revised Code enacts that “chan- 
cellors may make orders and render final decrees at any time, 
by consent of parties or their counsel.” In view of the uni- 
form practice in this particular, and the great inconvenience 
that would result from abolishing it, we do not think the 
legislature intended by the act of December, 1873, to declare 
void orders and decrees, correct in themselves, made by con- 
sent of parties, in vacation, though not within the time pre- 
scribed by its terms. 

The decree of the chancellor is affirmed. 
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Seawell, Adm’r, et al. v. Buckley’s 
Distributees. 


Final Settlement of Administration. 


1. Judgment or decree ; power to vacate.—After the expiration of the term, 
the court rendering a judgment or decree has no authority to annul or vacate 
it, unless it is void in its face, or one of the parties to it was dead at the time 
of its rendition. 

2. Surety of administrator ; when concluded by decree on settlement of adminis- 
tration of his principd.—A decree of the probate court, in favor of an adminis- 
trator de bonis non, who was surety of the administrator in chief, rendered on 
a settlement of the administration of the first intestate’s estate, had between 
the administrator de bonis non and the personal representative of administra- 
tor in chief, who had died without making any settlement,—is conclusive, in 
the absence of fraud, upon the administrator de bonis non, creditors and dis- 
tributees, as to the liability of the administrator in chief, and conclusive also 
on the surety, he being an actor and party to the proceeding ; and the right to 
demand, and the duty to pay, co-existing in him, the law presumes, as regards 
creditors and distributees, that the decree has been paid; and, at their in- 
stance, he is properly charged with the amount of the decree, on his final set- 
tlement of the administration. 


APPEAL from Probate Court of Mobile. 

This was an appeal by the appellant, W. B. Seawell, from 
a decree rendered on final settlement of his administration 
of the estate of Horace B. Buckley, deceased. 

Horace Buckley died in 1864, and letters of administration 
were granted by the probate court of Mobile to W. W. Buck- 
ley. Said W..W. having died without making settlement, 
Joseph J.T. Wilson succeeded him in the administration, 
Seawell becoming one of his sureties. In 1867, Wilson died, 
without having made a settlement, and Seawell was appointed 


administrator, de bonis non, of said Horace’s estate. That ~ 
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year, at the instance of Seawell, the probate court cited Mc- 
Guire, as administrator of said W. W., and Anna A. Wilson, 
as administratrix of said Joseph J. T., to make settlement of 
their intestates’ administration of the estate of said Horace 
B. As no question arises upon the settlement made by Mc- 
Guire, further reference to it is unnecessary. 

Anna A. Wilson, as administratrix of said Joseph J. T., 
filed her account and vouchers on the 27th day of June, 1867, 
for a final settlement of her intestate’s administration upon 
the estate of said Horace B. The court, thereupon, set the 
20th day of July, 1867, for the settlement, and ordered pub- 
lication, ete., strictly in compliance with the statute; and on 
the appointed day, no objections being made to the accounts 
and vouchers, passed and allowed them, rendering a decree 
in favor of Seawell, in his representative capacity, against 
said Anna A., for the sum of $2252 89, the balance found 
due, and ordered execution for its collection. This decree 
recites the filing of the accounts and vouchers, the setting of 
a day for the settlement, the order for publication of notice, 
ete., proof of publication, etc., the appearance of both Seawell 
and said Anna, and seems to conform strictly, in all respects, 
to the statutes governing such settlements. 

On the 23d day of May, 1873, the probate court made an 
order reciting that said Anna A. Wilson, as administratrix of 
said Joseph J. T. Wilson, and also said Seawell, administra- 
tor de bonis non, etc., appeared, and said Anna “moved the 
court to set aside and vacate the judgment rendered against 
her on the 20th day of July, 1867, on the ground that the 
order and judgment were void, and that the court had no 
jurisdiction to authorize it to make such judgment or order,” 
and the court being satisfied, from an inspection of the 
record, that it had no jurisdiction, etc., “it is therefore or- 
dered and declared by the court that said judgment and order 
bg and the same are hereby set aside and vacated, ete.” 

On 24th January, 1874, appellant made his final settlement, 
and the court, at the instance of a distributee, charged Sea- 


. well, against his objection and exception, with the amount of 


the decree rendered against said Anna A., on the 20th of July, 
1867, with interest up to date. This is now assigned as 
error. 


Anverson & Bonn, for appellants. 
McKinstry, contra. 


JUDGE, J.—We are not informed on what ground the 


court of probate proceeded in vacating, at a term subse- 
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quent to its rendition, the decree of the court rendered on 
the final settlement of the administration of J. J. T. Wilson, 
the predecessor of appellant as administrator of Horace B. 
Buckley. So far as we can discover, it was without error or 
uregularity, and the court had full jurisdiction of the sub- 
ject matter. Wilson had died without having made a settie- 
ment of his administration. The appellant was appointed 
his successor in the administration, and, on the application 
of appellant, the administratrix of Wilson was cited to a 
settlement of the administration of her intestate. In obe- 
dience to the citation, she appeared, filed the accounts and 
vouchers of her intestate, and a day was, by the court, ap- 
pointed for the settlement, of which notice was directed to 
be given in the mode prescribed by law. On the day ap- 
pointed, the record reciting the notice had been given, the 
administratrix and the appellant appeared, and a final de- 
cree was rendered in favor of appellant, as administrator de 
bonis non, tor the amount ascertained to be due from Wilson, 
a large part of which was then paid to appellant, satisfaction 
entered pro tanto, and execution awarded for the remainder. 
The statutes confer on the court of probate full jurisdiction 
to compel the personal representative of a deceased admin- 
istrator to a settlement of his administration, and authorize 
the rendition of a decree.on such settlement in favor of the 
succeeding administrator.—R. C. §§ 2165-68, 2252-38. In the 
settlement made, there seems a compliance with the requisi- 
tions of the statutes, and we cannot regard the subsequent 
action of the court of probate, in vacating the decree then 
rendered, as material in ascertaining the rights of the ap- 
pellees, and the liability of the appellant. The settlement 
and decree were made on the 20th of July, 1867, and re- 
mained until the 23d May, 1873, a period of near six years, 
in full force. Then the administratrix and the appel- 
lant appear in court, and the administratrix moves the 
court to vacate the decree, not assigning any special cause, 
but only generally that it was null and void, because the 
court had not jurisdiction. The appellant makes no objec- 
tion, and the motion is granted, the decree pronounced null 
and void, and vacated. The court had not jurisdiction to 
render this judgment, unless the decree was assailed as void 
on its face, or because of the death of one or the other 
party, at the time of its rendition.—Johnson v. Johnson, 40 
Ala. 247; Pratt d& McKenzie v. Keils, 28 Ala. 390; Summersett 
v. Summersett, 40 Ala. 596. It was the duty of appellant to 
resist the vacation of the judgment, and we cannot resist the 
conviction, if he had diligently resisted it, that it would not 
as been rendered, or, if rendered, that it would have been 
OL. LIV, 
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reversed on appeal. He alone could have prosecuted an ap- 
peal. The judgment vacated was in his favor, in his repre- 
sentative capacity, and he was the only adversary party to 
the motion for its vacation. Disregarding, as we feel bound 
to do, the judgment of vacation, it is too clear for argument 
the decree is evidence against the appellant that the balance 
found by it was due from Wilson, the former administrator. 

The appellant was the surety on the bond of Wilson, lia- 
ble for his defaults. Whatever balance was due from Wil- 
son, when legally ascertained, became a debt due from ap- 
pellant. That balance having been legally ascertained, in a 
judicial proceeding to which appellant was a party, he be- 
came as liable for it as he would have been for a promissory 
note, or bond, executed by him to the intestate. He alone 
had the right to sue for, and to receive satisfaction of the 
decree of the court of probate. It was rendered, and prop- 
erly rendered, in his favor. As surety of Wilson, he became 
liable to pay it, on its rendition. The right to demand, and 
the obligation to pay, co-existing in him, as to his cestwis que 
trust; those for whom he is bound to exercise the right to de- 
mand, and for whom he is bound to discharge the obligation 
to pay, the debt was extinguished. A presumption of its 
payment arises, because that was the duty resting on the ap- 
pellant.—agland v. Caihoun, 36 Ala. 606. Suit against him 
to recover whatever balance was due from Wilson, was im- 
possible, after the rendition of the decree. That decree was 
conclusive of the extent of Wilson’s liabilities, in the absence 
of fraud and collusion; conclusive on the creditors and dis- 
tributees of the common intestate of Wilson and the appel- 
lant, because rendered in a proceeding to which appellant, 
their representative and trustee was a party. If they had 
sought any remedy, legal or equitable, against the personal 
representative of Wilson, or against appellant as surety on 
the administration bond of Wilson, not founded on the de- 
cree, they could have pleaded the decree in bar, as a debtor 
to the intestate could plead in bar a judgment against him 
in favor of the personal representative. Whatever remedy 
was pursued against Wilson’s administrator after the decree, 
must have been founded on it, because it was conclusive of 
Wilson’s liability. It is conclusive on appellant, not because 
he is surety of Wilson, and as a decree rendered on a settle- 
ment made by Wilson in his life would have been, because it 
was an act done in the regular course of administration, 
within the condition of his bond, but because he is a party 
to it, and the actor procuring it. This fact distinguishes the 
case from Jenkins v. Gray, 26 Ala. 100; Gray v. Jenkins, 24 
Ala. 516; to which we are referred, holding the sureties of 
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a deceased executor or administrator cannot be charged, be- 
cause of a decree rendered on a settlement of the adminis- 
tration by his personal representative. As to the sureties in 
those cases, the settlement and decree was res inter alios acta ; 
they were not parties or privies to it. The appellant was a 
party to the settlement and decree in the court of probate, 
and bound by it. 

The settlement and decree ascertained a debt, part of the 
assets the appellant was charged with the duty of adminis- 
tering. It was a debt he was bound to pay, and he was 
properly charged with it, by the decree of the court, on his 


final settlement.—Lagland v. Calhoun, 36 Ala. 606; Purdon 


v. Tipton, 9 Ala. 914. 
There is no error in the record, and the judgment must be 


affirmed. 


Taylor ct als. v. Harwell et als. 


Appeal from Order refusing to dismiss Bill for Want of Equity. 


1. Appeal ; when does not lie. —Section 3486 of the Revised Code, authorizing 
an appeal, by consent of parties before final decree, from the refusal to Gismiss 
a bill tor want of equity, does not embrace a decree overruling a demurrer to 
the bill ; and prior to the act of March 20th, 1875, an appeal would not lie 
from such a decree. 

2. Motion to dismiss for want of equity; when, and by whom, may be made.— 
Rules 69 and 71 of chancery practice (of 1844) must be construed together ; 
and they confine the right to move a dismissal for want of equity, at any time 
before final hearing, to a defendant who has not demurred for that cause. 

3. Same.—Other defendants may move a dismissal, and the hearing of 
the motion must be on the calling of the cause, unless it be ready for a 
final hearing. 


AppEAL from Montgomery a Court. 

Heard before Hon. 

The record in this case never come into the reporter’s 
hands; and sdhence he is unable to give any further statement 
of facts than appears in the opinion. 





P. T. Sayre, and Davin Ciorroy, for appellants. 
Frrzpatrick & WILLIAMSON, and Warts & Troy, contra. 


BRICKELL, C. J.--This appeal was taken prior to the 
statute of March 20, 1875, (Pamphlet Acts 1874-5, p. 189,) 
under section 3486 of the Revised Code, by consent of the 
parties, from a decree of the chancellor overruling a motion 


to Genel the bill for want of equity. The appeal purports 
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to be taken, also, from the decree so far as it overruled the 
demurrer which had been interposed to the bill. The section 
of the Code to which we have referred, does not embrace a 
decree overruling a demurrer. It is expressly confined to a 
decree overruling a motion to dismiss for want of equity. 
A decree overruling a demurrer is interlocutory, and, in the 
absence of express statutory provisions, an appeal from it 
can not be entertained.— Hightower v. Kennedy, 11 Ala. 562. 
We can not, therefore, pass on the assignments of error, 
relating to the action of the chancellor in overruling the 
demurrer. Without now deciding that a cross appeal may 
in any case be entertained from the decree, so far as it sus- 
tained the demurrer, we can not consider the error assigned 
by the appellees, because in that respect the decree was 
er merely, and an appeal from it was unauthor- 
ized. 

Prior to the adoption of the present rules of chancery 
practice, in 1854, a motion to dismiss a bill for want of equity 
could be made at any stage of the cause.—Haughey v. Strong, 
2 Port. 197; Bryant v. Peters, 3 Ala. 160. If the bill was 
wanting in equity, the motion would prevail, although no 
demurrer had been interposed, and the answer did not ques- 
tion its equity.— Herbert v. Hobbs, 3 Stew. 9; Moore v. Dial, 
Ib. 155; McGrew v. Tombeckbee Bank, 5 Port. 547; Freeman 
v. McBroom, 11 Ala. 943; Lockard v. Lockard, 16 Ala. 423. 
While a defendant who was in contempt, not having pleaded, 
demurred or answered, was not heard in the introduction of 
any new matter before the court, yet, he was not precluded 
from moving a dismissal of the bill for want of equity.— Smith 
v. Robinson, 11 Ala. 840. The decisions that on a final hear- 
ing the bill must be dismissed if wanting in equity, though 
no demurrer has been interposed or no question of its equity 
raised by the answer, rest on the well established ieee om 
that consent, or mere acquiescence, can not confer jurisdic- 
tion—and that when, on the hearing, it was apparent juris- 
diction did not exist, it was the duty of the court to repudi- 
ate the cause without regard to the consent or acquiescence 
of the parties. These decisions are yet authoritative, unim- 
paired by any subsequent rule of practice or statutory enact- 
ment. The other class of decisions, that the motion could 
be made at any stage of the cause, or by a party in contempt, 
independent of general authority, was supported by the sev- 
enth rule of chancery practice, adopted in 1830, which was: 
“A defendant may at any time move to dismiss a bill, or to 
dissolve an injunction, for want of equity.”—Aik. Dig. 457. 
This rule was incorporated into the rules of practice adopted 
in 1841, (Clay’s Dig. 616, Rule 31,) and remained in force 

(38) 






































































R [ Dec. Term, 


598 SUPREME COURT 
[Taylor et als. v. Harwell et als.] 


until the adoption of the rules of chancery practice in 1854, 
now of force, from which it was omitted. ‘The 71st of these 
rules is, “ A defendant may, at the calling of the cause, when 
he has not demurred for want of equity, move to dismiss a 
bill on that ground, unless a similar motion has been pre- 
viously made, or the cause is ready for hearing, on bill and 
answer, or pleading and proof.”—R. C. 833. In construing 
this rule, it must be taken in connection with rule 69, which 
is: “All demurrers, whether contained in the answer or not, 
are to be disposed of on the calling of the cause, without 
waiting for the cause to be ready on the proof, but when the 
cause is ready for hearing on the pleadings and proofs, it 
must be heard without waiting for a separate decision on a 
demurrer contained in the answer. This rule must also 
apply where a plea is interposed, the truth of which is ad- 
mitted.” The object of these rules is to speed the final hear- 
ing of the cause. On the calling of the cause, if a demurrer 
has been interposed, it must be disposed of, so that if it is 
fatal to the bill, the further delay and cost of a hearing on 
proof, may be avoided; if the ground of demurrer can be 
cured by amendment, that the amendment may then be 
made, and not postponed to the delay of the cause, when it 
may otherwise be ripe for a final hearing on proofs; or, if 
the demurrer is not well taken, that the equities of the bill 
may be settled in the earliest practicable stage of the cause. 
If a demurrer is interposed, every objection available on a 
motion to dismiss could be presented by it, and therefore 
the right to move a dismissal for want of equity, is confined 
to a defendant who has not for that cause demurred, and the 
hearing of it is limited as the hearing of the demurrer would 
have been, if filed, to the calling of the cause, unless the 
cause is ready for a final hearing. Thus, the former rule, 
that a motion to dismiss could be made at any stage of the 
cause, and by any defendant, whether he had demurred or 
not, is abrogated. It may not be made by a defendant who 
has demurred for want of equity, nor may it be made by him 
at any other stage of the cause, than in the final hearing. 

In Calhoun v. Powell, 42 Ala. 645, construing the 71st rule 
of chancery practice, it was held, a defendant having demur- 
red for want of equity, though the demurrer was not dis- 
posed of, had not the right, until the final hearing, to move 
a dismissal for want of equity, and error in overruling such 
motion could not be imputed—whatever may be the reason 
given by the chancellor. That decision is conclusive of this 
appeal, and compels an aftirmance of the decree of the chan- 
cellor on the motion to dismiss, without a consideration of 
the important and interesting question the bill involves. On 
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that question, we intimate no opinion, affirming the decree 
on the single ground that the motion to dismiss could not be 
made, before a final hearing, by a defendant who had de- 
murred for want of equity. The cross appeal by appellees 
is dismissed at their costs. Under the authority of Hart v. 
Clark, present term, the general demurrer for want of equity, 
could not be heard. The special causes must be assigned. 


Sroneg, J., not sitting. 


The State, ex rel, Attorney General v. 
Buckley. 


Impeachment. 


1. Constitution, Art. IV, sections 19, 20, 21, 22; objects of.—The controlling 
aim and purpose of sections 19, 20, 21,22 of article iv of the Constitution of 1875, 
were to fasten individual accountability on the several members of the legisla- 
ture, by requiring their action or non action to appear on the journals; to pre- 
vent ‘“‘hodge podge” and injurious combinations, by confining each law to 
one subject; and to prevent hasty and inconsiderate legislation, surprise and 
fraud, by requiring bills to be read on three several days in each house, re- 
ferred to a committee of each house, and returned therefrom. : 

2. Same; intendments indulged.—No intendments can be indulged that the 
constitutional requirement as to the taking of the yeas and nays in the passage 
of bills, has been complied with; this must affirmatively appear from the jour- 
nals, which in this respect import absolute verity, and. if they are silent, no 
other evidence can be received, and the act has no constitutional existence. It 
will be presumed, however, that the other requirements of sections 19, 20, 21. 
22 of article iv of the Constitution have been complied with, unless the con- 
trary be shown. 

3. Amendment of bills; effect of.—So long as the original purpose of the bill 
is not changed, the committee to whom it is referred may report it back with 
amendments or report a substitute; and the substitute will take the place of the 
bill referred, and is not remitted to the status of a new bill, introduced for the 
first time. 

4. ‘Hinal passage” of bill; what is meant by.—The final passage of a bill, 
within the meaning of section 21, article iv of the Constitution, is the vote on 
its passage, in either house of the general assembly, after it has received three 
readings, on three different days in that house. 

5. Impeachment law; to what objection not liable-—The ‘act to provide for the 
impeachment and removal from office of the officers mentioned in section 2, 
and section 3 of article vii of the Constitution of Alabama,” does not contain 
more than one subject, and in its enactment none of the provisions of sections 
19, 20, 21 and 22, article iv of the Constitution were violated. 

6. Impeachments.—After the adoption of the Constitution of 1875, impeach- 
ment, save as therein provided for, ceased to be a part of our jurisprudence. 

7. Same.—As to the officers mentioned in section 1, article 7, relating to 
impeachments, the Constitution is complete and self executing.’ 

8. Same.--As to officers mentioned in sections two and three of article 7, 
the Constitution was not self executing, and until legislative action prescribing 
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the regulations under which impeachment proceedings against them could be 
instituted, these provisions of the Constitution remained inert, and there was 
no tribunal authorized to try such officers. 

9. Same,—Impeachment under our Constitution is a criminal prosecution ; 
but not one in which the accused has a constitutional right to a jury trial, and 
it is no objection to a law providing for impeachments under section 2 of arti- 
cle 7 of the Constitution, that provision is not made for a jury trial. 

10. Same; right of aceused to be confronted by witnesses. —In all criminal pros- 
ecutions, impeachments as well as others, the accused has a constitutional 
right to be ‘‘confronted by the witnesses against him,” and provisions of an 
impeachment law, requiring the taking of testimony by examiners, not in the 
presence of the court, violate this constitutional right of the accused; and the 
only part of the law upon the subject, being unconstitutional, this court is left 
without ‘‘regulations prescribed by Jaw,” as to the manner of taking testi- 
mony, and can not by its own rule or orders as to the calling and hearing of 
witnesses, provide other regulations to cover the defect. 


This was an information, filed in the supreme court, by the 
attorney general against Charles W. Buckley, judge of the 
probate court of Montgomery county, praying his impeach- 
ment and removal from office, under the provisions of “an 
act to provide for the impeachment and removal from office 
of the officers mentioned in section 2 and section 3 of article 
. of the Constitution of Alabama,” approved March 7th, 

876. 

On the 30th day of March, 1876, two attorneys of the court 
presented the affidavits of six persons, charging the defend- 
ant with corruption in office and with certain official malfeas- 
ances, (the substance of which is stated in the information,) 
and thereon moved the court for an order that the attorney 
general “institute proceedings and prosecute the same 
against” the defendant, under the provisions of the above 
recited act. 

The court being of opinion, from an inspection of the 
affidavits, that there was probable cause to believe the de- 
fendant “has been guilty of offenses in office, subjecting him 
to impeachment under sections one and two of article vii of 
the Constitution of this State,” ordered that the affidavits be 
filed and that the attorney general, in the name of the State 
of Alabama, institute proceedings against said Charles W. 
Buckley, in conformity to the statute,” approved March 7th, 
1876, and that “the attorney general shall file the informa- 
tion hereby ordered with the clerk of the court, on or before 
the 10th day of April next.” 

The attorney general, in pursuance of this order, filed an 
information with the clerk of the court on the 7th day of 

April, 1876, and thereupon the court made an order, that 
Buckley appear before the court, on the 4th day of May fol- 
lowing, at the supreme court room, and answer the informa- 
tion, and that “the clerk issue a summons, setting forth a 
copy of the order, directed to “any sheriff of the State of 
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Alabama,” commanding him to summon said Charles W. 
Buckley to be and appear before this court, at the time and 
place aforesaid, and due return of said summons make to this 
court, and to execute the same by delivery cf a copy thereof, 
and a copy of said information, made and certified by the 
clerk of this court, to said Charles W. Buckley, at least 
twenty days before said fourth day of May, 1876.” Buckley 
was duly served with notice in pursuance of this order on the 
8th day of April, 1876. 

The information contained several counts; but it is unne- 
cessary to set them out at length, in the view which the court 
took of the case. After showing Buckley’s election as judge 
of the probate court of Montgomery county on the 3d day of 
November, 1874, and his qualification and entering upon the 
discharge of his duties, continuing up to the time of the filing 
of the information, it charged, Ist. that he unlawfully pur- 
chased and dealt in county claims; 2d. that in pursuance of 
a combination and conspiracy with one Barber, and others 
unknown, Buckley corruptly and with intent to defraud the 
county, procured a contract for Barber for the support of the 
poor, when he was not the lowest bidder, and drew certain 
warrants on the county in his favor in pursuance of the con- 
spiracy, with the intent to defraud the county; 3d. that he 
appointed one Kennedy guardian ad litem in certain cases in 
the probate court, with the corrupt understanding and agree- 
ment that he was to divide the fees with him, and did in a 
certain specified cases, in which he taxed up fees in favor of 
such guardian ad litem, corruptly receive such fee, in pursu- 
ance of such understanding. . 

The time when these various acts were committed, is not 
specified otherwise than in the general charges that they 
were done “before the filing of the information,” except as 
to the charge as to the corrupt conspiracy with Barber. As 
to that the information charges that Buckley corruptly pro- 
cured the commissioners’ court “to award said Barber a con- 
tract for the support of the paupers of Montgomery county, 
during the year beginning on the 2d day of March, 1875.” 

Buckley appeared, and assigned numerous grounds of de- 
murrer to the complaint as a whole, and to the several counts. 
The chief grounds upon which the information was assailed, 
resolve themselves into these: 

Ist. The act was never constitutionally passed; it was not 
read on three several days, as required by the Constitution, 
nor were the ayes and nays taken and recorded on its final 
passage ; after the original bill was introduced it was referred 
to the judiciary committee of the house, and so altered or 
amended on its attempted passage through the senate and 
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house of representatives, as to change its original purpose; 
on the passage of the bill it was amended in the senate, and 
the house refusing to concur in the amendments and the sen- 
ate to recede therefrom, a conference committee. was raised, 
and the report of the conference committee was adopted, 
after which there was no further legislative action than the 
enrollment of the bill. * 

2d. The act contained more than one subject, both of which 
were set forth in its title. 

3d. The act does not give the accused the right to be 
confronted by the witnesses against him. 

4th. The bill was not read at length on its final passage. 

5th. That the act denied the accused his constitutional 
right of trial by jury. 

6th. That the act was ex post facto, and increases the pen- 
alty attached by law at the time of the commission of the 
offenses charged. 

7th. That the information filed has never been approved 
by the finding of a grand jury. 

8th. That the court had no jurisdiction of the case made 
by the information, which could be heard only by the circuit 
court. 

The court sustained the demurrer and quashed the pro- 
ceedings. 
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SamuEL F. Rice, and Watrer L. Braaa, for defendant, 
argued as follows in support of the demurrer : 

1. Before a statute can acquire the force of law it must go 
through all the forms required by the Constitution, and if 
necessary, courts will look behind the statute to the legisla- 
tive records to see whether it has a legal existence.—43 Ala. 
721; 48 Ala. 121; 13 Michigan, 492; 5 Ohio, 363. The jour- 
nal of each house is a public record.—13 Michigan, 493 ; 5 
Ohio, 363; Constitution of Alabama, Article IV, section 21. 
Bills, amendments, substitutes and reports of committees 
are also public records.—Revised Code of Ala. sections 44-47. 

2. The legislative history of the passage of this act, in 
brief, is that the original bill was introduced in the house of 
representatives and read once and the first time on the 24th 
of January, 1876.—House Journal, p. 227. 

It was read the second time and referred to the judiciary 
committee January 25th, 1876.—H. J., p. 238. 

On the 7th of February following the judiciary committee 
reported a new bill with a different title, as a substitute for 
the original bill. This new bill was read once and the first 





* The brief of defendant’s counsel accurately sets forth what the journals 
show as to the passage of the law under discussion. 
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time on that day, and the report of the committee offering it 
as a substitute was adopted.—H. J., p. 381. 

This was the only time this substitute was ever read in the 
house. It was then treated as passed by the house, and was 
sent to the senate on the 8th of February, 1876.—Senate 
dournal, p. 337. 

Not only were the titles of the original bill and the sub- 
stitute different, but in many other respects they had provis- 
ions differing in substance as well as form. A few of these 
we will enumerate. The original bill had sixteen sections; 
the substitute twenty-four sections. The original provided 
for the impeachment and removal of all the officers of the 
State, county and municipal; the substitute does not pro- 
vide for the impeachment and removal from office of the 
officers mentioned in section 1 of Article VII of the Consti- 
tution. The original provides for trial by jury in all original 
as distinguished from appellate proceedings before the courts ; 
the substitute provides for no jury in an original proceeding 
commenced in the supreme court. The original was in no 
sense retrospective ; the substitute is retrospective and does — 
provide for the punishment of offenses committed prior to 
the passage of the act. The original requires jurors to be 
summoned specially and with peculiar qualifications, to try 
cases as well in the circuit, city and criminal courts as in the 
supreme court; the substitute provides for nothing of the 
kind. The substitute provides for a final record in each, 
case ; the original does not. The substitute clothes the ex- 
aminer with power to fine and imprison for contempts; the 
original did not. The substitute provides that the attorney 
general shall file an information when directed by the gov- 
ernor, or upon the finding of a grand jury; the original did 
neither of these. The substitute provides that a circuit so- 
licitor shall file an information upon the complaint of a grand 
jury; the original does not. The original has a section 
which repeals all laws and parts of laws inconsistent with 
any of its provisions; the substitute has no such provision. 
Other differences between the original and substitute might 
be enumerated, but these are sufficient to show that the sub- 
stitute was a new bill—See Cushing’s Law & Practice of 
Legislative Assemblies, section 2203. 

After the substitute passed the house with only one read- 
ing, as above stated, and was sent to the senate, it was read 
the first time in this latter body February 11th, 1876.—Sen- 
ate Journal, p. 354. 

It received a second reading in the senate February 14th, 
1876, and was referred to the judiciary committee.—p. 373. 

On the 15th of February, 1876, the senate judiciary com- 
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mittee reported a substitute for this bill.—S. J., pp. 388, 399. 
Several amendments were made to the senate substitute, and 
then the senate substitute and the amendments were laid on 
the table, February 16, 1876.—S. J., p. 398. The house bill 
was taken from the table in the senate on the 19th of Feb- 
ruary, 1876, and made a special order.—S. J., p. 433. On 
motion, the house bill was amended on the 21st of February, 
1876, by striking out section 12 and inserting in lieu thereof 
section 12 as it now stands in the enrolled bill, and also brief 
amendments of sections 16 and 18.—S. J., pp. 433, 484. On 
the 21st of February, -1876, the house bill as amended, was 
read the third time in the senate and passed.—S. J., pp. 450, 
451. On the 23d day of February, 1876, the house refused 
to concur in the senate amendments.—S. J., p. 471. On the 
1st of March, 1876, the senate adhered to its amendments 
and raised a committee of conference.—S. J., p. 538. On 
the 3d of March the senate notified the house of a commit- 
tee of conference having been appointed.—S. J., p. 555. On 
the 4th of March the senate was notified that the house had 
adopted the report of the conference committee.—S. J., p. 563. 
On the 6th of March the senate concurred in the report of 
the conference committee.—S. J., pp. 579, 580. On the 7th 
of March, 1876, the president of the senate signed the bill 
in the presence of the senate.—S. J., p. 603. The house 
journal shows, also, the following additional facts: On the 
22d of February, 1876, the house concurred in the senate 
amendments to the bill.—H. J., p. 589. On the 23d of Feb- 
ruary, 1876, the house reconsidered and refused to concur 
in the senate amendments to the bill—H. J., p. 562. On 
the 1st of March, 1876, the senate refused to recede, and 
asked for a committee of conference.—H. J., p. 674. Com- 
mittee of conference appointed in the house March 3, 1876. 
H. J., p. 712. Report of committee of conference adopted 
in the house March 4, 1876.—H. J., p. 748. Senate agrees 
to report of conference committee March 6, 1876.—H. J., 
p. 775. The bill was enrolled and signed in the house March 
7, 1876.—H. J., p. 820. The bill was approved by the gover- 
nor March 7, 1876.—H. J., p. 827. 

3. No fact can be more clear and indisputable than as 
shown by their journals, that the bill which passed both 
houses of the general assembly never did receive three read- 
ings in each house on different days while on its passage, nor 
was it read at length on its final passage in either house. 
The 21st section of Article IV of the Constitution of Ala- 
bama provides that “no bill can become a law unless, on its 
findl passage, it be read at length, and the vote be taken by 
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yeas and nays, the names of the members voting for and 
against the same be entered on the journals.” 

This is no parliamentary rule. It is a constitutional re- 
quisite. It is mandatory.—41 Ala. p. 20; 43 Ala. p. 721; 
Cushing’s Law and Practice of Legislative Assemblies, sec- 
tion 2203. 

To make it a law it was necessary for the substitute orig* 
inated by the house judiciary committee, to have had three 
readings in the house on different days, in the same manner 
as if it had been a new bill introduced bya member. It was 
a new bill. The fact that it was originated by a committee 
instead of a member made no difference. The authority 
cited in Cushing’s Law and Practice of Legislative Assem- 
blies, section 2203, is direct and positive on this point, and 
nothing in conflict with it can be found in the books. But 
in addition to this, the section of the constitution requires 
that on the “ final passage” of the “bill” it shall be “read 
at length” and the vote taken by yeas and nays. This re- 
quirement of the constitution was disregarded. A bill is 
one thing; an amendment another; a conference report 
something still different ; and a bill as amended on its “final 
passage ” is yet another thing, peculiar in itself. Only a bill 
can have a “final passage.” <A third reading is not necessa- 
rily the “final passage ” of a bill. Instances may be readily 
conceived in which a bill may have three readings in either 
house on as many different days and still not be on its “final 
passage.” Either house may, if it sees proper, in maturing 
a bill, read that bill on twenty different days’ should the 
house so determine before putting the bill upon its “final 
—— According to the Constitution, there shall not be 
ess than three readings of a bill in each house, but the Con- 
stitution does not undertake to say that there may not be 
more than that. A vote may not be reached on the “final 
passage ” of a bill until it has had forty readings, but still 
this must occur before it can become a law, though a hun- 
dred amendments have been previously concurred in, and 
reports of conference committees may have been adopted. 
If the framers of the Constitution had intended that the 
adoption of the report of a conference committee should 
stand in lieu of reading the bill at length upon its “final 
passage,” nothing would have been more easy than for them 
to have so declared ; but they have done nothing of the kind. 
On the contrary, they have expressly negatived any such idea 
by affirmatively declaring that when the bill is on its “final 
passage” it must be read at length, and voted on accordingly. 
The “final passage” of a bill is the last vote that is taken wpon 
that bill as an entirety in either house ; and whether the words 
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“final passage” are construed in their popular signification 
or technical meaning, the result is the same. The final vote 
in each house was taken upon the “report” of the confer- 
ence committee. 

A conference committee has no power to do any thing ex- 
cept to settle “the disagreement” between the two houses. 
‘Aiter adopting the “ report” of the conference committee, it 
was still necessary to put the bill upon its “final passage,” 
and this could only be done by reading it at length and vot- 
ing upon the bill as amended.—Cushing’s Law and Practice 
of Legislative Assemblies, sections 2269, 2275 ; Constitution 
of Alabama, Article IV, sections 19, 21, 22. The language 
of section 19 of Article IV of the Constitution is, ‘ No law 
shall be passed except by bill.” 

4, The act contains two subjects ; one is impeachment, 
the other is removal from office. The distinction between 
these two things was recognized by the common law of Eng- 
land, and has been kept up ever since.—Revised Code of 
Alabama, sections 3082-3100; Bouvier’s Law Dict. (14th 
Kd.), Tit. Impeachment; Tit. Removal from Office ; Consti- 
tutions of Alabama, 1819, 1865, 1868, 1875; 7 Bacon’s Ab. 
Tit. Office and Forfeiture of Office. 

Impeachment has always been a trial before a legislative 
body ; a proceeding for removal from office, a trial before the 
courts of law; the first for offenses, in the main, not enumer- 
ated or defined by law; the last for no other offenses except 
such as are defined bv law. 

5. The act is penal and fails to provide, with sufficient 
certainty, the extent and duration of the punishment that 
must follow in cases of conviction. This was one of the 
main grounds upon which the United States supreme court 
recently held the enforcement act unconstitutional in the case 
of the Grant Parrish Prisoners (U. S. v. Cruikshank). That 
this isa highly penal law—See Fx parte Diggs, 52 Ala. 381; 
Cummings v. Missouri, 4 Wallace, 320-323 ; Lx parte Garland, 
4 Wallace, 333. 

6. It is also an ex post facto law. It provides for the pun- 
ishment of crimes committed before it was enacted; and pro- 
vides a different punishment from that which was prescribed 
by the laws in force at the time the crimes were committed. 
The present Constitution of Alabama repealed the Constitu- 
tion of 1868 in relation to impeachment, and all laws “ incon- 
sistent” with it. But legislation was necessary under the 
new Constitution before the power of impeachment could be 
exercised by the courts. There is a chasm in the law between 
the 6th day of December, 1875, when the present Constitu- 


tion went into effect, and the 7th of March, 1876, and during 
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this period there could be no punishment by impeachment 
inflicted by the courts, because there is no saving clause in 
the schedule to the new Constitution as to impeachable 
offenses. Yet this act attempts to go back behind that 
chasm and prescribe a punishment for crimes then com- 
mitted, “and which in point of fact at the time of its enact- 
ment were not punishable at all.”—Jordan v. The State, 
15 Ala. 748; Aaron v. The State, 40 Ala. 309; Schedule 
present Constitution of Alabama. Is this the punishment of 
an offense, and “legally applied,” as provided for in the 8th 
section of the bill of rights ?—Section 23, Bill of Rights; 
4 Wallace, 320; 4 Wallace, 333; section 8, Bill of Rights. 

7. This act does not extend to the defendant the right of 
trial by jury. The rule is that in all cases, civil and crim- 
inal, to which a party was entitled to the right of trial by 
jury at the time of the adoption of the Constitution, the right 
is preserved inviolate, and cannot be taken away by the leg- 
islature in providing for the trial of such cases by statutes 
enacted after the adoption of the Constitution.—17 Ala. 516- 
517; 26 Ala. 165; 44 Ala. 721; 41 Vermont, 519; section 12, 
Bill of Rights. In a proceeding for removal from office, the 
right of trial by jury existed before the adoption of the present 
Constitution of Alabama.—2 Ala. 148-144; Rev. Code of Ala. 
sections 3082-3085, 3091. In such a case it also existed at 
common law.—7 Bacon’s Abridg. Tit. Office M. & N, and au- 
thorities cited ;.5 Bacon’s Abridg. Tit. Juries D.; authorities 
in notes to case of People v. Richardson, 4 Cowen, p. 120; 
3 Blackstone’s Comm. (Sharswood’s Ed.) p. 380. 

Why should this act fail to provide the right of trial by 
jury to “chancellors, judges of the circuit courts, solicitors 
of the circuits, and judges of inferior courts from which an 
appeal may be taken directly to the supreme court,” and yet 
concede that right to all county officers, and even to the 
mayor and intendants of cities and towns? The Constitution 
does not authorize anything of the kind. It is in violation of 
the plain spirit of the Constitution. 

The right of trial by jury, in the language of Blackstone, is 
“the most transcendent privilege which any subject can 
enjoy,” and the same author calls it the people’s share in the 
administration of public justice. Jt is within the power of this 
court to have a jury whether the legislature has provided for one 
or not. In the exercise of its original jurisdiction, the court 
of King’s Bench, in England, has jury trials in all cases to 
which jury trials are applicable. The same is true of the 
supreme courts of many of the States of the American Union. 
Our people love it, and they ought to love it. It is one of 
the grand fundamental rights of man in every country where 
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constitutional liberty prevails, and no fair or satisfactory 
substitute for it has ever been found in the trial of criminal 
cases. 

8. Impeachment is a criminal procedure.—6 American 
Law Register, pp. 260-263; 2 Story on Constitution, p. 576, 
note and authorities; section IV, Art. II, Constitution U. S.; 
Earl of Middlesex’s case, 1 Hallam Const. History, p. 364. 

Being a criminal proceeding, the accused is entitled “ to 
be confronted by the witnesses against him ;” yet this act 
provides for the taking of their depositions without his consent. 
To further show that it is a criminal proceeding, we ask, 
could the accused be compelled to testify against himself in this 
case? In no impeachment trial, since such trials have had 
the semblance of law, was such a thing ever attempted. It 
was done in some of the earliest star chamber trials.—See 
7th section Bill of Rights ; Dominguez v. The State, 7 Smedes 
& Marshall, p. 477. 

This feature also makes this act ex post facto—Cummings 
v. Missouri, 4 Wallace, 325-326. At the time Buckley is 
alleged to have committed these offenses, the Constitution of 
1868 was in force, and the depositions of witnesses, taken with- 
out his consent, could no more have been used against him, on 
his trial for impeachment, in the senate of Alabama, than 
could an equal number of Colt’s repeaters have been used 
ageinst him on such trial. The act is a penal law, and does 
not provide when it shall go into effect. By existing laws, it 
did not go into effect until thirty days after the general assembly . 
adjourned.—Rev. Code of Ala. Sec. 3544. 

This court will take judicial notice, that the general as- 
sembly adjourned on the 8th of March, 1876, and this in- 
formation shows, on its face, that it was filed on the 6th day 
of April, 1876, a period of less than thirty days after the gen- 
eral assembly adjourned, and when the statute had not gone into 


effect. 


Joun W. A. Sanrorp, Attorney General, and D. 8S. Troy, Da- 
vip CLopron, and Gro. F. Moors, for the State——1. At com- 
mon law, upon an offense committed by an officer, which 
amounts to a forfeiture, an information may be exhibited 
against him.—2 Leving, 71. 

And if the defendant be convicted, on confession or ver- 
dict, the office was seized into the hands of the king without 
a sci. fa., or other process against him.—Com. Dig. Officer, 
(K) 13. 

An impeachment lies if an officer neglects or abuses his 
authority.—Com. Dig. Information, (B), citing Parliament, 
Impeachment L. 12. 
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This proceeding, by information, is expressly retained by 
the Constitution of 1868.—Declaralation of Rights, section 
10. And also in the Constitution of 1865.—Declaration of 
Rights, section 9. Also, in the Constitution of 1819.—See 
Declaration of Rights, section 12. And the Revised Code 
provided the mode of proceeding.—See sections 3082, 3083, 
et seq. 

The existence of this common law jurisdiction is recog- 
nized in 7'he State v. Moore & Ingon, 19 Ala. 514. 

2. Article VII of the Constitution does not cover the 
whole ground of impeachable offenses, so as to supersede 
and exclude all the provisions of the common and statutory 
law variant merely from its provisions. On the contrary, 
there are many provisions of the statutory and common law 
on the subject of impeachable offenses, not covered by that 
aig and not inconsistent with it, which remain in full 
orce. 

The only changes made by the article are—1l. It lim- 
its impeachment and removal from office to the causes spec- 
ified in section 1. 2. It limits the punishment. 3. It con- 
fers jurisdiction on the supreme court, under such regula- 
tions as may be prescribed by law of offenses committed by 
certain officers named in section 2. 

3. The common law was established in Alabama, and 
promulgated long before the adoption of the present Consti- 
tution, defining and determining what were impeachable of- 
fenses, and it was not impaired, or its force diminished, by 
the adoption of the present Constitution, and it can be le- 
gally applied, when the offender is brought before a tribunal 
legally constituted, with jurisdiction to hear and determine 
what was an offense at common law.—Cawood v. State, 2 Stew. 
264; Barlow v. Lambert, 28 Ala. 706; 6 Ala. 637; 19 Ala. 
829. Hence, if the laws declaring the offense and its pun- 
ishment remain in force, the suspension of the tribunal, or 
the establishment of new tribunals for its enforcement 
against an offender, violates no constitutional right.— 
Cooley Con. Lim. 272; Perry v. Commonwealth, 3 Grattan, 
632; Halston v. Commonwealth, 16 B. Monroe, 15; State v. 
Ryan, 13 Minnesota, 357; Gist v. State, 9 Wallace, 35; 37 
Penn. State R., and cases there cited; Smith on Constitu- 
tion, 374; 11 Pick. 32. 

The schedule to the Constitution, section 1, expressly de- 
clares that “all laws in force at the ratification of the Con- 
stitution, and not inconsistent therewith, shall remain in full 
force.” Hence, we insist that the proposition is erroneous, 
that “between the adoption of the Constitution and 7th 
March, 1876, there was no law in this State providing for the 
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impeachment of the officers enumerated in sections 2 and 3, 
article VII, of the Constitution.” It should have been stated 
that there was no tribunal established for their trial and 
punishment. The Constitution itself declares what are im- 
peachable offenses, what the punishment shall be, and the 
tribunal before which they shall be tried. The only power 
reserved to the legislature over the gubject, was to regulate 
the mode of trial. There was no “cessation of the law” de- 
claring the offense and punishment. In Bent v. State, and 
other cases cited in support of the proposition, it was the 
“cessation of the law” which declared the act to be crimi- 
nal, or which fixed or determined its punishment, which dis- 
charged the offender. Every charge against the accused is 
for an offense for which he was liable to impeachment under 
the laws in force prior to the adoption of the present Consti- 
tution, and which laws are still in force. The change or 
suspension of the tribunal did not release him. In Harlan 
v. State, 41 Miss., the court say: “The laws thems Ives are 
not suspended during the administration of Ge». Cynby and 
Provisional Governor Sharkey, but only their ac ministration 
was temporarily obstructed. . On t’ , ,.:estoration 
of the proper functionaries, offenders may be « .d to a due 
accountability.” In Phillips v. Commonwealth, 19 Grattan, 
527, the court say: “We cannot well conceive of an accused 
having such a right to a particular mode of trial as to make 
a legislative change thereof an ex post facto law, and, there- 
fore, unconstitutional; the mere statement of such a preten- 
sion is sufficient to refuse it.” See, also, Bishop’s Statutory 
Crimes, section 180; 1 Bish. Crim. Law, section 280. But 
it does not appear from the information that any of the of- 
fenses charged were committed before the passage of the act 
of March 7th, 1876, and the question whether the act was 
ex post facto in its operation, or not, does not arise on de- 
murrer. 

Il. We insist that the defendant misconstrues sections 6, 7 
and 8 of the act of March 7th. They do not deprive the defend- 
ant of his constitutional right to be confronted with the wit- 
nesses against him. But if they are unconstitutional and 
void, the court has the power, inherent in every tribunal es- 
tablished by law, to hear and determine causes, to summon 
and swear witnesses, and hear their evidence.—1 Green. Ev. 
section 300; Pattus Dwarris on Statutes, p. 340. 

The right of the defendant to be confronted with the wit- 
nesses against him, was established in England by a statute 
which was passed in the reign of Phillip and Mary. It is 
this right which has been preserved in the Constitution of 
this State. When, where and how he is to be confronted 

Vou. LIY. 
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with the witnesses against him, is left to the common or stat- 
utory law, and the defendant has no constitutional right to 
be confronted with them before the tribunal where he is 
tried. Hence, it has beeh uniformly held in England and in 
this country, that depositions taken on a coronor’s inquest, 
or a preliminary examination where the defendant was pre- 
sent, confronted with the witnesses and had the opportunity 
to cross examine, could be read in evidence on the final trial 
if the witnesses were dead or insane.—Cooley on Const. Lim. 
318;. Tharp v. State, 15 Ala. 749; Dupree v. State, 33 Ala. 380 ; 
Davis v. State, 17 Ala. 354; State v. Palsen, 29 Iowa, 133; 
Commonwealth v. Richards, 18 Pick. 4837; Queen v. Russell, 6 
Cox. C. C. and 11 Ib. 134; Fisher’s Dig. Crim. Law, 550. 

But if we are wrong in both the foregoing propositions, 
there is nothing in the statute which prevents the court from 
requiring the examiners to take the evidence in its presence, 
and these statutes should receive such reasonable construc- 
tion, if ; »ssible, as will give them a field of operations not in 
% conflict vith the Constitution.—Cooley on Con. Lim. pp. 184, 

185, et seq."Daw v. Norris, 4 N. H. 17; Newland v. Marsh, 
19 Tl. 384. eople v. Supervisors of Orange, 17 N. Y. 241; 
Sadler v. Lehgham, 34 Ala. 811; Huffman v. State, 29 Ala. 40; 
Ex parte Pollard, 40 Ala. 91. 

The statutes of the State are silent as to the mode of exam- 
ining witnesses in criminal cases, and the failure to provide 
such mode in impeachment cases, certainly car. not defeat 
the jurisdiction conferred on the supreme court by article 7 
of the Constitution, to hear and determine impeachments. 

It was a grave public necessity which induced the people 
of Alabama, in convention assembled, to confer on the su- 
preme court jurisdiction of impeachments of nisi prius judges, 
and the legislative act to give effect to this fiat of the people, 
if construed by the rules declared in Huffman v. State, 29 Ala., 
can not be declared to be an abortion. If so, and if as 
urged in this case, a law which provides a tribunal for the 
punishment of offenses committed before its passage, is ex 
post facto, then these officers have an absolute immunity from 
impeachment and removal from office for all offenses commit- 
ted in the past and for an indefinite time in the future, and 
a probate judge may be convicted of felony in accepting a 
p and be sent to the penitentiary, and still hold his 
office. 

A construction of the Constitution which leads to this result 
can not accord with the principles which should govern us in 
construing such instruments. In Dorman v. State, 34 Ala. 
216, the court say: “A constitution is not to receive a tech- 
nical construction, like a common law instrument or a stat- 
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ute ; it is to be interpreted to carry out the great principle of 
government, not to defeat them.” See, to same effect, Cooley 
on Con. Lim. p. 83, [bottom p. 91]: Henshaw v. Foster, 9 
Pick. 216. 


STONE, J.—The Constitution of 1875 introduced certain 
new regulations to be observed by the general assembly in 
the enactment of laws, not theretofore known in our consti- 
tutional history. Among these new regulations are the fol- 
lowing, found in Article IV: 


Sec.19. . . No bill shall be so altered or amended on 
its passage through either house as to change its original 
purpose. 


Sec. 20. No bill shall become a law until it shall have 
been referred to a committee of each house, and returned 
therefrom. 

Sec. 21. Every bill shall be read on three different days 
in each house, and no bill sha!l become a law unless on its 
final passage it be read at length, and the vote be taken by 
yeas and nays, the names of the members voting for and 
against the same be entered on the journals. . 

Sec. 22. No amendment to bills by one house shall be 
concurred in by the other, except by a vote of a majority 
thereof taken by yeas and nays, and the names of those vot- 
ing for and against recorded on the journals, and reports of 
committees of conference shall in like manner be adopted in 
each house. 

The convention of 1875, in section 2 of the same article, 
retained the clause found in the corresponding article and 
section of the Constitution of 1868, that “each law shall con- 
tain but one subject, which shall be clearly expressed in its 
title ;” but the later Constitution contains certain exceptions 
to this rule, not expressed in the former one. 

The foregoing clauses have for their main controlling aim 
and purpose— 

First. To fasten an individual accountability on the sev- 
eral members of the legislature, by requiring the action or 
non-action of each to appear on the journal. 

Second. To prevent ‘hodge-podge’ and injurious combi- 
nations, by confining each law to one subject. 

Third. To prevent hasty and inconsiderate legislation, sur- 
prise and fraud, by requiring bills to be read on three sev- 
eral days in each house, referred to a committee of each 
house, and returned therefrom. 

That these constitute the main objective ends of these 
constitutional innovations must be apparent to every one. 
Hence, the convention confided to the legislature no power 
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or discretion to dispense with the constitutional rule requir- 
ing a reading in each house on three several days. 

The inquiry naturally presents itself, what intendments, if 
any, are to be indulged for or against the constitutionality of 
legislative enactments? On the question of the yeas and 
nays required to be spread on the journal, there can be no 
reasonable ground for doubt. The journal is the record 
which the legislature keeps, and is required to keep of its 

roceedings. Like all other records required by law to be 
tank it imports verity. Taking into account the character 
of the body whose record it is, a co-ordinate department of 
the government, we hold that it imports absolute, indisputa- 
ble verity. The Constitution, then, requiring that the yeas 
and nays shall be matter of record, no other evidence can be 
received of this requirement, nor can its want be supplied by 
intendment. Of this fact the record [journal] must speak, 
and if silent, the fact, in legal contemplation, does not exist. 

The intendments, however, in reference to the other pro- 
visions of the Constitution above copied, are different. The 
judicial department will presume compliance with them by 
the legislative department, unless the contrary is shown to 
be the case.—Cooley Con. Lim. 139. 

When a bill is referred to ‘a committee, it is within the dis- 
cretion and power of such committee to report it back with 
or without amendment. Thé amendments reported may be 
so numerous as to require or suggest that the committee re- 
port an amendatory or substitutional bill. If in so doing, 
they do not so far depart from the bill referred as to offend 
against the provisions of section 19, article 4 of the Consti- 
tution, such reported bill will take the place of the one re- 
ferred, and will not be remitted to the status of a new bill, 
introduced for the first time. This is only amendment, which 
is always allowable at that stage of the bill—See Cushing 
Law and Prac. Leg. Assemblies, § 2203. To hold otherwise 
would greatly impede, if not hinder, legislation. 

In voting, in one house, on amendments adopted in the 
other, and in voting on reports of committees of conference, 
the yeas and nays are required to be taken, and spread on 
the journal. These, if they occur in the progress of the bill, 
journal must affirmatively show, under the rule declared 
apvove. 

What we understand as the “final passage” of a bill, un- 
der section 21, article 4 of the Constitution, is the vote on its 
passage in either house of the general assembly, after it has 
received three readings on three different days in that house. 

With the exception of the above innovations in the pro- 
cess and course of legislation, the regulations remain sub- 
(39) 
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stantially as they were before the adoption of the Constitu- 
tion of 1875. 

The objection has been urged that the act “to provide for 
the impeachment and removal from office of the officers men- 
tioned in section 2 and section 3 of article 7 of the Constitu- 
tion of Alabama,” Sess. Acts 1875-6, p. 277, contains more 
subjects than one. We can not assent to this. The whole 
subject of the act is impeachment, its trial and punishment. 

We find nothing in the enactment of the act under discus- 
sion which violates any of the constitutional provisions above 
set out. 

Article VII of the Constitution of 1875 relates to impeach- 
ments proper. It is confined to that subject, and, in its sev- 
eral sections, makes provision for every official misconduct, 
or disqualification, which, under our system, authorizes im- 
peachment. That supreme, and, in many respects, severe 
remedy, can not be invoked or applied under our system, 
otherwise, or to a greater extent than its provisions author- 
ize. After the adoption of our Constitution, impeachment, 
save as therein provided for, ceased to be a part of our juris- 
prudence. To hold otherwise would force the decision, that 
the remedy therein provided is cumulative only, and that im- 
peachment of all civil officers can still be prosecuted before 
the senate as a court of impeachment. The framers of the 
Constitution, while they introduced some features that were 
novel, intended to occupy the whole ground of impeachable 
offenses, and to interdict all modes of trial not therein pre- 
served and provided for. Their language forces this con- 
struction.—See Lhelheimer v. Chapman, 32 Ala. 683, and au- 
thorities cited. 

Under article 7, section 1 of the Constitution, itis declared 
that “the governor, secretary of state, auditor, treasurer, 
attorney general, superintendent of education and judges 
of the supreme court, may be removed from office 
by the senate, sitting as a court for that purpose,” &e. 

Sec. 2. “The chancellors, judges of the circuit courts, 
judges of the probate courts, solicitors of the circuits, and 
judges of the inferior courts from which an appeal may be 
taken directly to the supreme court, may be removed from 
office . . by the supreme court, under such regulations 
as may be prescribed by law.” 

Sec. 3. “The sheriffs, clerks of the circuit, city or crimi- 
nal courts, tax collectors, tax assessors, county treasurers, 
coroners, justices of the peace, notaries public, constables, 
and all other county officers, mayors and intendents of incor- 
porated cities and towns in this State, may be removed from 


office . . by the circuit, city or criminal court of the 
VoL. Liv. 
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county in which such officers hold their office, under such 
regulations as may be prescribed by law ; Provided, That the 
right of trial by jury and appeal in such cases be secured.” 
A very marked difference is observable in the language of 
these three sections. The first is complete and self-execut- 
ing. No legislation, in the form of regulations or otherwise, 
‘ is necessary to put it into full operation. As to the officers 
therein named, it neither provides nor contemplates any new 
tribunal, or new forms of remedy or proceedings. 

It is different with sections 2 and 3. They introduce a 
system in many respects new in our jurisprudence. While 
‘hey declare a tribunal before which each officer therein 
named may be impeached, refer with sufficient certainty to 
the offenses or causes for which impeachment will lie ; and 
in the 4th section fix a maximum beyond which punishment. 
shall not be extended, still they provide no machinery or 
mode of procedure, by which parties may be brought to trial 
under those sections. The “regulations” are left, to be pre- 
scribed by the legislature. Impeachment, and all incidents 
attending it, are so unlike prosecutions, suits and trials in 
courts of common law jurisdiction, whether criminal or civil, 
that the practice in the latter can afford no sufficient guide 
for atrial in the former. Consequently, no proceedings could 
be instituted until there was legislative action, prescribing 
the regulations. Till then, sections 2 and 8 of article 7 re- 
mained inert. 

It results from what we have said that as to the officers 
enumerated in sections 2 and 3, the senate—the tribunal for- 
merly authorized to try most of them on articles of impeach- 
ment—was disrobed of tuat power, and with it all machinery 
for the trial of such offenses ceased to exist by the adoption 
of the Constitution of 1875. The courts, on which that ju- 
risdiction was thereby conferred, being without the requisite 
regulations for the conduct of such trials, were inert and pow- 
erless in the premises, until there should be appropriate leg- 
islation to carry those sections into effect. 

In the Constitution of Mississippi, adopted in 1833, the 
following clause was inserted : 

“The introduction of slaves into this State, as merchan- 
dise, or for sale, shall be prohibited from and after the first 
day of May, eighteen hundred and thirty-three,” with a cer- 
tain proviso, not material to the present inquiry. No statute 
was passed giving effect to this constitutional provision until 
1837. In 1836 slaves were carried into the State of Missis- 
sippi for sale, and were sold on time, the purchaser, Brown, 
giving his note for the purchase money. Suit was brought 
on the note against Groves, one of the indorsers, in the cir- 
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cuit court of the United States, and the illegality of the con- 
tract, under the provisions of the Constitution above copied, 
was pleaded in bar. The case was carried to the supreme 
court of the United States, and was there argued with dis- 
tinguished ability by some of the ablest counsel this country 
has produced. It was ruled that because the clause of the 
Constitution contained the words “shall be prohibited,” it 
was inoperative until the legislature acted upon it. The 
court said this language was directory to the legislature, and 
was a command to it to do certain acts. It was further held 
that although the legislature of Mississippi, on the 13th of 
May, 1837, and before that suit was brought, enacted a law, 
and therein “enforced the prohibition of importation [of 
slaves| for sale by severe penalties,” still, this contract, which - 
was a promissory note given in 1836 for the purchase of 
slaves imported into that State in disregard of the Constitu- 
tional provision above, was a valid and binding contract, and 
a recovery was had upon it.— Groves v. S laughter, 15 Pet. 449. 

This principle was reaffirmed in the following later cases, 
all of which arose on the same provision of the Mississippi 
Constitution: Rowan v. Runnels, 5 How. 134; Truly v. Wan- 
zer, Ib. 141; Sims v. Hundley, 6 How. 1; Hardeman v. Harris, 
7 How. 726. The opinion in three of the four cases last cited 
was delivered by Chief Justice Tanry, and in the fourth one 
(Truly v. Wanzer) by Justice Grier. 

In ve Griffin, 2 Amer. Law Times Rep. 94, the question 
was made before Chief Justice CHasE, whether the 3d section 
of the 14th article, amendments to the Constitution of the 
United States, was self-executing, or whether it required an 
act of congress to give it effect, so as to remove from office 

- persons who came within its provisions. The language of 
said section is as follows: . 

“No person shall . . hold any office, civil or military, 
who having previously taken anoathasan . . executive 
or judicial officer of any State, to support the constitution of 
the United States, shall have engaged in insurrection or re- 
bellion against the same, or given aid or comfort to the ene- 
mies thereof. But congress may, by a vote of two-thirds of 
each house, remove such disability.” 

Judge Sheffey, a judge of a eircuit court of Virginia, and 
obnoxious to the constitutional provision above copied, had 
sentenced petitioner to imprisonment, and he sought, under 
habeas corpus, to be relieved from such imprisonment, on the 
ground that Judge Sheffey had ceased to be judge, by opera- 
tion of the constitutional amendment above copied. . Judge 
CuasE ruled that “ persons in office by lawful appointment or 


election, kefore the promulgation of the fourteenth amend- 
VoL. LIV. 
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ment, are not removed therefrom by the direct and immedi- 
ate effect of the prohibition to hold office contained in the 
third section. Legislation by congress is necessary to give 
effect to the prohibition by providing for such removal.” 

In Pearce v. Pope, 42 Ala. 319, the same principle was af- 
firmed by this court. See, also, Prater v. Darby, 24 Ala. 496, 
overruling Trotter v. Blocker, 6 Por. 260. 

It will be seen that the provisions of the Mississippi Com- 
stitution, and of the fourteenth amendment, copied above, 
are much more nearly self-executing than sections 2 and 3, 
article 7 of our Constitution. Still, as affecting contracts 
made, or liabilities or forfeitures incurred, they were held to 
be inert and inoperative until, by legislation, vital force and 
energy were given to them. 

’ It results from what we have said above, that from the 
time the Constitution of 1875 became operative—December, 
1875—until the approval of the statute March 7th, 1876, al- 
though the powers of the senate to'hear and try impeach- 
ment of the officers mentioned in sections 2 and 3 had been 
taken away, the necessary regulations did not exist to enable 
the courts of law to exercise the jurisdiction which had thus 
been taken away from the senate. Hence, during that inter- 
val, there was no tribunal clothed, or rehabilitated, with the 
active powers of which the senate had been disrobed, which 
could hear and determine cases arising under sections 2 and 
3, article 7 of the Constitution. 

The present proceedings are instituted under the act “to 
provide for the impeachment and removal from office of the 
officers mentioned in section 2 and section 3 of article 7 of 
the Constitution of Alabama,” approved March 7th, 1876. 
See Pamph. Acts, 277. That is the first and only statute en- 
acted, to give force and activity to the sections of the consti- 
tution therein named. Several of its provisions are assailed 
as unconstitutional, and, in this connection, it is contended 
for defendant that impeachment is a criminal prosecution, 
and that in construing said statute, we must conform to the 
rules which govern in the construction and administration of 
criminal enactments. 

For the information, it is claimed that impeachment under 
our constitution is only a civil suit, and that the statute un- 
der discussion must be construed according to the rules ap- 
plicable to civil remedies. 

_ Impeachment, like most of our proceedings, civil and crim- 
inal, came to us from English jurisprudence. In England it 
was regarded and’ treated as the highest form of criminal 
prosecution. There, on conviction, the severest penalties of 
the law could be inflicted,—See Parliamentary History of 
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England, Vol. 26, 1218, et seq. ; 4 Black’s Com. 259; 2 Hale 
Pleas of Cro. 150; Comyn’s Dig. Title, Parliament L. 

Under the Constitution of Alabama, article 7, section 4, 
penalties in cases of impeachment “shall not extend beyond 
removal from office, and disqualification from holding office 
under the authority of this State, for the term for which he 
[the officer impeached] was elected or appointed.” 

The Constitution of the United States, artitle 1, section 3, 
subdivision 7, contains precisely the same limitations on the 
measure of punishment in impeachment as that found in our 
Constitution, save that the disqualification to hold office may, 
under it, be extended during the life of the offender. 

My. Story, in his commentaries on the Constitution, section 
688, after stating that in England “articles of impeachment 
are a kind of bill of indictment, found by the commons, and 
tried by the lords,’ adds: “In the Constitution of the 
United States, the house of representatives exercises the 
functions of the house of commons, in regard to impeach- 
ment; and the senate, the functions of the house of lords, in 
relation to the trial of the party accused. The principles of 
the common law, so far as the jurisdiction is to be exercised, 
are deemed of primary obligation and government. The ob- 
ject of prosecutions of this sort in both countries, is to reach 
high and potent offenders, such as might be presumed to es- 
cape punishment in the ordinary tribunals, either from their 
own extraordinary influence, or from the imperfect organiza- 
tion and powers of those tribunals. These prosecutions are, 
therefore, conducted by the representatives of the nation, in 
their public capacity, in the face of the nation, and upon a 

‘responsibility which is at once felt and reverenced by the 

whole community. The notoriety of the proceedings, the 
solemn manner in which they are conducted, the deep extent 
to which they affect the reputations of the accused, the ig- 
nominy of a conviction which is to be known through all 
time, and the glory of an acquittal which ascertains and -con- 
firms innocence,—these are all calculated to produce a vivid 
and lasting interest in the public mind, and to give to such 
prosecutions, when necessary, a vast importance, both as a 
check to crime and an incitement to virtue.” 

The same author, in section 798, says: “It is the boast 
of English jurisprudence, and without it the power of im- 
peachment would be an intolerable grievance, that in trials 
by impeachment the law differs not in essentials from crimi- 
nal prosecutions before inferior courts. The same rules of 
evidence, the same legal notions of crimes and punishments 
prevail.”—See, also, sections 759, 764, 781; 1 Bish. Cr. Law, 


Vou, Liv. 
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§ 915 (362); 9 Appleton’s Amer. Cyclopedia, 197; 4 Kent 
Com. (marg.) 289; Bouv. Law Dic. “ Impeachment.” 

The authorities above hold that removal from office, and 
disqualitication to hold office, are criminal punishment. But 
the doctrine has.been carried much farther. 

In ex parte Garland, 4 Wal. 333, it was shown that Mr. 
Garland had, before the war, been licensed to practice law 
in the federal courts. Having subsequently participated on 
the side of the Confederates in the war between the sections 
of the Union, the question was whether he should be allowed 
to practice his profession, without taking the oath prescribed 
by the act of congress of January 24th, 1865. That act de- 
dana that “no person shall be admitted as an attorney and 
counsellor to the bar of the supreme court, or to the bar of 
any circuit or district court of the United States,” &e., “or 
be allowed to appear and be heard by virtue of any previous 
admission,” &c., “unless he shall have first taken and sub- 
scribed the oath . . that he has never voluntarily borne 
arms against the United States since he has been a citizen 
thereof; that he has voluntarily given no aid, countenance, 
counsel or encouragement to persons engaged in armed hos- 
tility thereto,” &c. It was ruled by the court that to take 
away the right to practice law, guarantied to Mr. Garland by 
his license previously obtained, was punishment for past . 
conduct; that it imposed a punishment for some of the acts 
specified, which were not punishable at the time they were 
committed, and to other of the acts it adds a new punish- 
ment to that before prescribed, and it is thus within the in- 
hibition of the Constitution against the passage of an ex post 

Jacto law.” The only punishment which the act imposed, 
was a deprivation of the right to practice law in the United 
States courts. 

To the same effect as the case above, and for the same 
reasons, are the cases of Cummings v. State of Missouri, 4 
Wal. 277; Ex parte Wm. Law, 35 Geo. Rep. 303; Impeach- 
ment of Andrew Johnson; Rev. Code, § 3755; Ex parte Dorsey, 
7 Por. 293. The case last cited was decided by this court 
near forty years ago, and has never been overturned. In his 
opinion, Mr. Justice GoLDTHWAITE says: “I have omitted 
any argument to show that disqualification from office, or 
from the pursuits of a lawful avocation, is a punishment; 
that it is so, is too evident to require any illustration; in- 
deed, it may be questioned whether any ingenuity could 
devise any penalty which would operate more forcibly on 
society.” Mr. Justice Ormond concurred with him in the 
opinion that the statute they were construing, whose only 











SUPREME COURT [Dec. Term, 


[The State, ex rel. Attorney General v. Buckley. ] 


penalty was disqualification to hold office, or to practice law, 
was “highly penal.” 

We feel constrained to hold that impeachment, under our 
Constitution, is a criminal prosecution. 

Section 7 of the bill of rights, distinguishes between crim- 
inal prosecutions, which may be conducted without indict- 
ment, and those which can be conducted only by indictment. 
In all cases falling within the latter class, the accused is 
entitled to a trial “by an impartial jury of the county or 
district in which the offense was committed.” In cases fall- 
ing within the former class, he has no right to demand a jury, 
unless some other clause of the constitution secures to him 
the right. Impeachment falls within the class first named ; 
and in proceedings under section 2 of article 7, the accused 
has no constitutional right to demand a trial by jury. This 
conclusion is very much strengthened by the varying phrase- 
ology found in sections 2 and 3. 

Certain rights, however, are guarantied to the accused in 
all criminal prosecutions. Among these is the right “to be 
confronted by witnesses against him.”. The inquiry arises, 
what is meant by the language, confronted by the witnesses 
against him? Evidently, the same meaning, scope and con- 
struction must be given to this clause, whether it arise in a 
criminal prosecution by indictment, or without indictment. 
The language precludes any other. If, then, we hold that 
depositions taken at a time and place where the accused may 
be present, and there confront the witness, may be used 
against him in a criminal prosecution, conducted without 
indictment, we are forced to hold that testimony thus taken 
- can be used against him when he is tried on indictment. 
This would be repugnant to all our experience and notions 
of jury trials in criminal cases, and is equally opposed to the 
precedents and authorities on the question. The rule requires 
that the witnesses shall be produced in court, and there 
examined in the presence of the court, the jury and the ac- 
cused.—See Sto. Constitution, § 1791; Whar. Am. Cr. Law, 
§ 667; 1 Bish. Cr. Prac. § 1090; Cooley Cons. Lim. 318. 

In the Impeachment of the Earl of Middlesex, in 1624, it is 
said the depositions of witnesses were merely read by the 
clerk.—1 Hallam’s Cons. History, 364. Mr. Hallam remarks 
in cs to this, that the “fundamental rule of English law, 
which insists on the viva voce examination, was then unknown, 
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or dispensed with in political trials.” 

There are a few exceptions to this rule, growing out of 
necessity. But the presence and viva voce examination of 
witnesses against the accused, is never dispensed with from 


mere motives of convenience, without the consent of the 
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accused.—See, for the exceptions, 1 Bish. Crim. Procedure, 
§ 1099. 

We hold, then, that testimony taken by examiners, not in 
the presence of the court, is not a compliance with section 7 
of the bill of rights, notwithstanding the accused may have 
notice of time and place, and may be present at the examin- 
tion. 

It is urged in support of the information in this case— 

First, that the constitutional requirement above can be 
secured to the accused, by requiring the examiner to examine 
the witnesses in the presence of the court, where the defend- 
ant can and will be confronted by the witnesses against 
him. 

Second; that if sections 6, 7 and 8 of the act of March 7th, 
1876, be unconstitutional, the only effect is to expunge them 
from the statute; and this court will then be left in posses- 
sion of the common law power, incident to all courts of orig- 
inal jurisdiction, of calling witnesses before it, and there 
examining them viva voce. 

To the first of these positions we answer, the language of 
those sections clearly and explicitly forbids such construc- 
tion. The examiner may be appointed “in term time, or 
vacation,” by the court, or a justice thereof; he must take 
and certify the evidence, “by such day as may be fixed in 
said order of appointment” —and “the charges shall be tried 
by the court on such evidence so taken and certified.” The 
examiner has power “to compel the attendance of witnesses 
by attachment, and to punish for contempt by fine or impris- 
onment in the county jail, and to administer oaths to wit- 
nesses.” And, “from the rulings of the examiner on any ques- 
tion of the admissibility and legality of evidence offered, 
either party may reserve an exception, to be decided by the 
supreme court.” The unmistakable intention of the legisla- 
ture, as gathered from this language, was that the testimony 
should be taken and certified by the examiner apart from 
the court; and we could not call witnesses before us, without 
doing violence to many of the provisions of the statute. 

Answering the position stated second above, this is not a 
court of original jurisdiction, save in a few specified cases. 
To summon witnesses before us, and examine them viva voce, 
is not one of the common law powers of this court. 

But the following is a full and complete answer to each of 
said positions. The Constitution requires us to try impeach- 
ments “under such regulations as may be prescribed ly law.” 
The directions found in sections 6, 7 and 8 of the statute we 
are considering, are the regulations which the legislature has 
prescribed. Whether constitutional or otherwise, they are 
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the only regulations furnished us, on the several subjects 
embraced therein. If constitutional, we are bound to follow 
them. If unconstitutional, then we are, to that extent, with- 
out regulations, unless we provide them ourselves. These 
would not be regulations prescribed by law. 

The demurrer is sustained to each count of the informa- 
tion, and the same is quashed. 


Briarfield Iron Works Co. v. Foster. 
Appeal from Order appointing Receiver. 


1. Special administrator; what bill may maintain.—A special administrator, 
appointed under the provisions of sections 1994 and 1995 of the Revised Code, 
may file a bill to have a receiver appointed over property, in which his intes- 
tate was interested, when necessary to preserve the property, or to prevent its 
removal beyond his reach. 

2. Receiver; appeal from order appointing ; what will not be considered on.— 
On appeal from an order appointing a receiver, the appellate court will not in- 
quire whether it appears from the bill that no material defendant resides in the 
district where it was filed; the defendants not having answered, and the bill 
being amendable in these particulars. 

3. Special administrator ; what terminates authority of.—The regular appoint- 
ment of an administrator in chief terminates the authority of special admin- 
istrator, unless the latter contests it, and perfects and obtains an appeal under 
section 2015 of the Revised Coce, when the graut of letters is stayed until the 
appeal is disposed of. 

4. Appeal from order appointing administrator in chief ; bond required.—The 
statute not prescribing the amount of bond to be given where an appeal is 
taken from an order appointing an administrator in chief, it is the duty of the 
judge of probate to exact ample bond on behalf of the party appealing, to in- 
demnify those interested in the estate against loss, which may be sustained by 
continuing the special administrator in office. 

5. Receiver, rule as to appointment of.—No unbending rule can be declared 
applicable to every case in which the appointment of a receiver is sought, but 
the court lays down certain well established principles, which should govern in 
the exercise of the power. 

6. Same.—A receiver should not be appointed in the first instance, in asser- 
tion of a disputed right, and the defendant displaced from possession of prop- 
erty, when needed protection can be given by writ of injunction, or equitable 
attachment; these latter writs can issue only after bond given to indemnify the 
adverse party against injury from wrongful resort to the process, whereas no 
such security for the defendant’s protection is required from those procuring 
the appointment of a receiver, the bond exacted being only for the faithful 
performance of his duty. 

7. Same.—In this case, a special administrator, appointed here, at the in- 
stance of one claimirg to be principal legatee under a will which he was seek- 
ing to have probated, instead of another will, making a different disposition, 
theretofore admitted to probate by the court of the State where testator resided, 
sought the appointment of a receiver over the property of a corporation, in 
which the decedent was a stockholder, and of which he was a creditor, on 
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vague, uncertain, and, in some respects, inconsistent allegations, based merely 
on ‘information and belief” of danger to the interests of the decedent. The 
only direct charge of danger—the removal of property, and its danger of de- 
terioration from want of proper care—was denied by affidavits. eld, a court 
of equity ought not, in such a case, to appoint a receiver ; and it should not 
interfere at all, by the exercise of any of its extraordinary powers, without re- 
- quiring ample security from complainant against any unjust loss which might 
thereby be inflicted on the adverse parties. 


AppEAL from Chancery Court of Marengo. 

Heard before Hon. A. W. Dmarp. 

The appellee, Thomas J. Foster, as a special administrator 
of the estate of Edwin A. Glover, deceased, filed this bill on 
the 26th day of October, 1875, against the “Briarfield Iron 
Works Company,” a domestic corporation, John F. Walton, 
F. S. Lyon, B. W. Whitfield, D. F. Prout, J. F. Griffin, and 
P. J. Glover, of Marengo county; William White, William 
B. and Richard Inge, as executors of John Collins, deceased, 
W. H. Ross, all residents of Alabama; and Mrs. Amanda 
Sterling, of Texas, praying the appointment of a receiver 
over the property of the Briarfield Iron Works, and for 
other relief hereinafter stated. 

It appears from the bill that Edwin A. Glover died a resi- 
dent of Texas, on the 20th of Febuary, 1874, leaving a con- 
siderable personal estate here, and large estates, real and 
personal, in Texas and Mississippi. It also stated that 
“Mrs. Amanda Sterling, of Waller cou-:ty, Texas, asserts 
that said Edwin A. Glover left an instrument i. writing, 
dated February 24th, 1870, which is the last will and testa- 
ment of said deceased, in which she is nominated sole exec- 
utrix, and under which she is the principal legatee, either di- 
rectly or in trust of the entire estate;” that she is “now en- 
deavoring to have said instrument properly probated as the 
last will and testament of said deceased,” in the proper court 
in Texas; “that Pearson J. Glover asserts that said Edwin 
A. Glover executed another instrument in writing, dated the 
26th day of ..ovember, 1873, which is the true and genuine 
last will and testament of said decedent, or a codicil thereto, 
in which he, said Pearson J. Glover, is the only person 
named as legatee, and that all the interest of said E. A. Glo- 
ver, deceased, in and to the Briarfield Iron Works Company, 
and a mortgage on said company’s property to secure a debt 
of about $18,000, is devised and bequeathed to him by said 
instrument; that a suit is now pending between said Pear- 
son J. Glover and said Amanda Sterling, in the district court 
of Waller county, Texas, to establish and probate the instru- 
ment of November 26th, 1873, as the last will and testament 
of E. A. Glover, deceased, or as a codicil thereto, and he is con- 
testing the validity of the instrument dated 24th February, 
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187 ’, and is objecting to the probate of the same as the last 
will and testament of the deceased, unless the instrument he 
hold is admitted as a codicil thereto, or a part thereof.” 

It is further stated that by reason of said contest, no let- 
ters testamentary could issue here until the decision of the 
case pending in Texas, and that the probate court of Ma- 
rengo, on the 19th day of October, 1875, appointed com- 
plainant special administrator to collect, secure, and preserve 
such goods and chattels of the estate as are in the State of 
Alabama, and that, upon advice of counsel, he deems it his 
duty to file the present bill, to prevent sacrifice and !oss to 
the estate, which is imminent and threatened by certain par- 
ties, who claim an interest adverse to Mrs. Amanda Sterling, 
Pearson J. Glover, and such other heirs and legatees as may 
be entitled to distribution of his estate. 

It is alleged that “by virtue of an act of the general as- 
sembly of Alabama, approved January 28th, 1867, F. S. 
Lyon, J. Gorgas, James Crawford, John Collins, James D. 
Browder, W. H. Ross & J. F. Griffin, B. W. Whitfield, D. F. 
Prout, and Edwin A. Glover, together with such other per- 
sons as they may see fit to associate with them, and their 
successors, were constituted a body corporate, under the 
name and style of the ‘Briarfield Iron Works Company,’ 
with power to hold property of any description, and to any 
amount, &c.; that the purpose of the corporation was to 
manufacture iron and steel castings, and the corporation had 
power to prescribe the number of shares, into which its stock 
should be divided, to provide for the election of officers of 
the corporation, and to ordain, establish, and put in execu- 
tion such by-laws, ordinances, and resolutions as are not in- 
consistent with the laws of the State of Alabama, and of the 
United States,” as may be necessary, &c. 

On March Ist, 1867, the corporators and a number of 
_ others, having subscribed about $120,000 to the capital stock 

of the company, assembled at Briarfield, in Bibb county, 
Alabama, and organized the Briarfield Company, in accord- 
ance with the act of the general assembly, and elected a 
president and directors, nearly all of whom were the original 
incorporators. Among the directors elected, was Edwin A. 
Glover, who paid up the amount of stock subscribed by him, 
and received shares to the amount of $17,200, which, eom- 
a is informed, he held and owned at the time of his 

eath. 

Edward A. Glover removed to Texas shortly after his elec- 
tion as director, and it is alleged, never participated in the 
management of the affairs of the company. It is alleged, 
that the company “acquired by purchase, a large tract of 
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mineral lands in Bibb county, Alabama, of the value of 
$75,000, containing about 10,000 acres and erected furnaces 
and machinery to the value of $75,000; that there was not, 
after the organization up to the time of Glover’s death, any 
by-laws, ordinances and resolutions enacted for the govern- 
ment of said corporation as required by its charter, and no 
reports made of its affairs, or any officers re-elected, so far 
as complainant is informed,” and “ he charges, that although | 
large amounts have been realized from rents of said property, 
and from the manufacture of iron, to-wit, not less than 
$10,000 per annum, said Glover received no dividend on his 
stock, and no account of the expenditure of these large sums 
of money.” 

The bill further charges, that “the affairs of the company 
have been so managed as to render the stock owned by 
Glover, of no market value, and to make his estate liable 
for the debts of the corporation to the extent of his stock, 
and further to cause the estate to lose a large amount of 
money lent by Glover, as well as become bound for large 
amounts which the holders of the notes and said corporation 
contend that Glover was surety, as hereinafter explained.” 
It is also averred, that under the 5th section of the act of in- 
corporation, after the election of officers, the company began 
to borrow large sums of money, on mortgages of its property, 
and that the mortgages, with interest due thereon, now out- 
standing, amount to between eighty and ninety thousand 
dollars, and your orator shows that he does not know how 
this large sum of money has been expended, and therefore 
says the interest and rights of the estate of said Edward A. 
Glover, deceased, are in jeopardy,” &e. 

The bill further alleges, that “in addition to the mortgages 
above referred to, that on or about the 1st day of January, 
1867, F. 8S. Lyon, James D. Browder, John Collins, D. 8. 
Prout, B. F. Whitfield and Edward A. Glover, gave to John 
T. Walton their promissory note for $22,400, payable Janu- 
ary Ist, 1868, for money alleged to have been borrowed for 
the use of the Briarfield Iron Works Company, and your 
orator shows that at the time of the borrowing of this money, 
the act of the general assembly to incorporate the Briarfield 
Tron Works Company had not been passed, and at the time 
of the making of such note there was no such corporation, 
and the debt due said John T. Walton is the individual debt 
of the parties who signed the note, and not the indebtedness 
of the incorporation ; that on the 19th day of March, 1867, 
said corporation executed a mortgage to said Walton to 
secure said note, with the condition that if it was not 
punctually paid at maturity, said Walton should take posses- 
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sion of the property conveyed by the mortgage, and sell the 
same, or so much of it as might be necessary to pay the 
mortgage debt; that on the 25th of February, 1870, Walton, 
in consideration of twenty-nine thousand eight hundred and 
thirty-eight dollars, transferred, sold, and conveyed to James 
Crawford, the said note and mortgage; that only twenty-five 
thousand dollars was in fact paid by said Crawford, and that 
this amount was made up by contribution from Crawford, 
Lyon, Ross, Browder, Griffin, and Whitfield, as shown by a 
written agreement with said Crawford, by which he agreed to 
hold the debt and mortgage for the protection of said con- 
tributors. ° 

It is also alleged, that Crawford is a bankrupt, and “further, 
that if the mortgage given by the corporation is not void, 
and the note secured thereby a valid claim, your orator 
shows that said note was given on their own responsibility 
by parties who became officers and stockholders in the Briar- 
field Iron Works Company, and when the same was pur- 
chased from John T. Walton, by said Crawford, Lyon, Brow- 
der, and Whitfield, (four) three of the original makers of the 
note to Walton, contributed the sum of twelve thousand five 
hundred dollars to make the payment, and that they thereby 
became purchasers of their own indebtedness, and that Ross, 
Crawford and Griffin, who contributed the other twelve thou- 
sand five hundred dollars necessary to complete the payment 
and effect the transaction with Walton, became the owners 
of the note to the amount so paid by them, and are entitled 
in equity to the benefit of the mortgage transferred to Craw- 
ford. Your orator further shows, that all of the above named 

arties are now, and always have been, officers or large 
stockholders in the corporation, and if the debt was not ex- 
tinguished by the transaction, as orator avers it was, the 
parties who were the beneficial assignees of the mortgage, or 
some of them, have received large sums of money on account 
of the corporation, and yet failed to pay anything on said 
mortgage, or to keep down interest thereon; that if said 
note for twenty-two thousand four hundred dollars, given 
to Walton, was in fact given for money borrowed, for the use 
of said corporation, as is set forth in the mortgage given to 
secure the payment of said notes, then the makers of the 
note, including said Edward A. Glover, deceased, are not the 
principal debtors, but are sureties of the corporation, and 
that when Crawford paid Walton and took a transfer of the 
note and mortgage, he received the security for the benefit 
of all who were sureties on said note.” 

It is further averred in the bill, “that subsequently the 
eperntion, on the 19th March, 1867, borrowed a large sum 
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of money from E. A. Glover, deceased, which now amounts 
to about eighteen thousand dollars, and executed to him a 
note secured by a mortgage of their property ; that this note 
and mortgage are in the possession of some of the defendants 
to this bill, but that orator is unable to state its date, or 
when it fell due; but avers that the debt evidenced by it and 
the mortgage, is now due and unpaid, and if the mortgage to 
Walton is void, then said mortgage to Glover is a first lien 
on the property of the corporation, and entitled to priority of 
ayment.” 

The bill also alleges, that the corporation borrowed 
money from John Kohn and William Inge, and gave note, 
and executed mortgages on the property of the company to 
secure the same ; but that complainaiit is unable to state the 
date and priorities of said mortgages, and “only shows on 
information that they are now due and are subsequent to the 
mortgage of Glover.” 

The bill further states, that “your orator shows from in- 
formation and belief, that other mortgages, deeds of trust or 
assignments, were made by the Briarfield Iron Works Com- 
pany, or by some one claiming to act as an officer or agent 
of said company; at different times and subsequent to the 
mortgages to Collins and Inge; that your “orator has no 
means of knowing when, or to whom, these conveyances were 
made, or whether the liens created thereby had been extin- 
guished or are still outstanding; and your orator states on 
information and belief only, that a deed of trust was made to 
one William White, prior to the close of the year 1873, and 
that said William White received as commissions for his ser- 
vices the sum of $2,000, and had under his control assets to 
a large amount belonging to the Briarfield Iron Works Com- 
pany, but your orator has no information of what these as- 
sets consisted, or for whose benefit the trust was created, 
and he is advised that it is his duty as special administrator 
to seek a discovery.” 

It is further alleged, that Crawford, until the last few 
months, has made no attempt to sell the property included 
in the mortgage assigned to him by Walton ; and now, “when 
it is a well known fact that said Crawford is bankrupt—when 
the pressure in financial matters has affected the value of all 
classes of property, especially of that kind, the value of which 

consists in the profits to be derived from the mining and 
manufacturing of iron ores, and when, owing to the contest 
going on in regard to the validity of the wills of the deceased, 
there is no executor or executrix who can protect the interest 
of Glover’s estate—the said Crawford has advertised the said 
Briarfield Iron Works, with all its valuable fixtures and ma- 
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chinery, for sale under said mortgage, on the 25th day of 
November, 1875, for cash.” 

Complainant states that “he has been informed, and there- 
fore charges, that the beneficiaries in said mortgage intend 
to purchase ‘at said sale, and pull down the fixtures and 
machinery, which have been put upon it ata cost of about 
$100,000, which will greatly reduce the value of the equity 
of redemption.” The bill further states that the Briarfield 
Tron Works Company is insolvent, its president has left the 
State several years ago, and said company has ceased manu- 
facturing iron, steel and castings; that it has no office or 
known place of business, and its valuable property at Briar- 
field is not used in any way, and its costly machinery liable 
to sustain injury and damage ;” that Crawford has never 
taken possession, and is himself absent from the State. 

The bill prays, among other things, that the Walton mort- 
gage be declared void and annulled; that the defendants be 
required to discover whether either of them have any notes 
or other property belonging to the estate of Glover, deceased, 
especially the note and mortgage made by the company to 
him; that said mortgage be declared a first lien upon the 
property; that an account be taken of what is due thereon, 
and the other mortgages, and the said mortgages be fore- 
closed, the property sold, and the proceeds be applied to the 
satisfaction of the mortgages and all other liens, according 
to their respective priorities. It also prays, that a receiver 
be appointed, “with full and complete authority to demand 
and receive from said James Crawford the note and mortgage 
which he claims is a valid lien on said Briarfield Iron Works 
property, and to bring the same into court, and to demand 
and to receive from the other defendants such notes and 
mortgages as they or any of them may hold upon said prop- 
erty, and to bring the same into court that their validity and 
respective priorities may be determined; and to take posses- 
sion of all the books and papers belonging to said company,. 
real estate and other property, and to hold the same subject 
to the further order of the court,” &e.- 

The affidavits of Lyon, Browder and Griffin were offered 
in opposition to the appointment of a receiver. The aftida- 
vits of Browder and Griffin state that the note and mortgage 
transferred to Crawford are the property of the aftiants, and 
F. S. Lyon, W. H. Ross and the assignee of said Crawford ; 
that said Glover never in his life time acquired, or pretended 
to have, any claim or interest whatever to the said note; that 
Crawford is trustee for the parties owning the note, and 
although he has been posleaind a bankrupt, is an honest man, 
_— all the parties owning the note are willing to confide in 
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him as trustee; that long before the filing of the bill, Gen. J. 
Gorgas, who was still president of the company, employed , 
one Alvis, who was a practical and experienced manager of 
such property, and in every way fitted to watch over and pre- 
serve it, to take charge of the Briarfield Iron Works proper- 
ty; and that he has been so engaged for more than a year 
past. Lyon, in his affidavit, denied the right of Foster to 
prosecute this suit, or to ask a receiver, upon the following 
grounds: Glover died a resident of Texas, in the year 1874, 
leaving a last will and testament, which was duly admitted 
to probate in the district court of Waller county, Texas, ~ 
which granted letters testamentary to Amanda Sterling, who 
has duly qualified as executrix of the will. Glover left no 
property or effects in Marengo county, except certain debts 
due him, amounting to less than five thousand dollars, and 
held a mortgage on the Briarfield Iron Works property, duly 
recorded in Bibb county, to secure a debt of ten thousand 
six hundred and sixty-six dollars. The note given to Walton 
was for borrowed money used in improving the property and 
buying machinery, before the property was conveyed to the 
corporation, afterwards feta by act of the es veg and 
afterwards the corporation assumed it, as it had received 
the consideration. None of the debt having been paid, Lyon, 
Browder, Griffin, Whitfield and Crawford furnished money 
out of their individual funds to purchase it and the mortgage 
securing it from Walton, to prevent a sale of the property by 
him. Lyon denied any intention to defeat, hinder, or delay 
the creditors of the corporation by means of the sale, which 
Crawford had advertised, and expressed a willingness to sur- 
render the property, to be purchased at the sale, to any sub- 
sequent creditor who might reimburse them. He denied 
any intention on his part, or on the part of any of the pur- 
chasers of the Walton mortgage, to remove any part of the 
machinery connected with the property, and denied that 
Glover's estate had any interest whatever in said mortgage. 
He denied any misapplication of the funds of the corpora- 
tion, and averred that if complainant had taken the trouble 
to make proper inquiry, he would have found that all its 
funds had been faithfully applied. He further showed by 
duly certified copies of the proceeding in the court of Waller 
county, Texas, that Edwin A. Glover’s. will had been duly 
admitted to probate, and that letters testamentary had been 
granted to Mrs. Amanda Sterling, who had qualified as exe- 
cutrix of the will. - He also showed by certified copies of the 
record of the proper court, that since Foster was appointed 
special administrator, upon Pearson J. Glover's application, 
he (said Lyon) had been appointed and qualified as adminis- 
(40) ' 
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loi with the will annexed, of the estate of Glover in Ala- 
ama. 

The record, submitted along with the affidavits, shows that 
Foster was appointed special administrator of Glover's estate 
by the probate court of Marengo, on the 19th day of Octo- 
ber, 1875. Afterwards, on the 17th day of November, 1875, 
Lyon appeared in the same court, filed a petition in writing 
under oath, together with a duly certified copy of Glover's 
will, which had been admitted to probate in Texas, and 
ny hen that letters of administration, with the will annexed, 

e granted to him, on the ground that he was a creditor of 
said estate. P.J. Glover appeared and contested the appli- 
cation, but his objections were overruled and letters issued 
to Lyon, who thereupon duly qualified. Glover prayed an 
appeal therefrom, “and for this purpose tenders to the court 
a good and sufficient bond for the costs of such appeal.” 
The bond tendered by him, and which was approved by the 
probate judge on the 9th day of November, 1875, was in the 
penalty of thirty dollars, and recites that Glover had applied 
for and obtained an appeal to supercede and reverse the 
judgment granting letters with the will annexed to Lyon. 

It is recited in Glover’s application for appeal, that on 
the contest of the grant of letters to Lyon, petitioner was 
made a party to the proceedings and objected to the 2 
of letters for matter appearing on the face of the record. 

The foregoing is a full synopsis of the case made by the 
bill and affidavits. The bill is quite lengthy, containing 
thirty paragraphs, and it is impossible to set out in detail 
the matters to which it refers, without greatly and unduly 
lengthening the report of the case. 

The bill was sworn to by Foster, who made affidavit that 
“the statements in the foregoing bill of complaint are made 
by him on information, and to the best of his knowledge and 
belief they are true.” 

On the 15th day of November, 1875, before any of the 
defendants had answered or were in default, the cause came 
before the chancellor on the application for a receiver. 

He overruled the objection as to Foster’s right to maintain 
the suit and to apply for a receiver, and made an order ap- 
pointing a receiver, and directed Crawford to turn over the 
property of the Briarfield Iron Works to him. 

From the decree the present appeal is taken, and it is now 
assigned as error. 
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Warts & Sons, for appellant. 
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MANNING, J.—According to the Revised Code (§§ 1994, 


1995,) the office of a special administrator is to collect and 
preserve the goods and chattels of the deceased “until letters 
testamentary or of administration have duly issued.” And 
he “has authority to collect . . . the debts of the de- 
ceased, and to secure and preserve such goods and chattels, 
at such expense as may be deemed reasonable by the probate 
court, and for such purposes may maintain suits as adminis- 
trator.” These provisions are ample to authorize him to 
institute a suit in chancery, like the present, if the facts jus- 
tify it, in order to protect property from destruction, or re- 
moval beyond reach, when the estate of which he is admin- 
istrator is directly and largely interested therein. 

2. On the application now before us, we will not inquire 
whether or not it affirmatively appears, that no material de- 
fendant resides in the county in the chancery court of which 
the bill was filed. The bill would be amendable in that par- 
ticular; no answer, plea or demurrer to it was yet filed. 
There was no default, however, on the part of any defendant. 
The time to file either had not elapsed; indeed, the defend- 
ants had not been brought into coart when this appeal was 
taken from the action of the chancellor in appointing a re- 
ceiver. 

3. The regular appointment, if uncontested, of an adminis- 
trator in chief, would terminate the authority of the special 
administrator. But there was an appeal taken and ic ee 
from the action of the-probate court appointing Mr. Lyon 
administrator; and this has the effect, under section 2015 of 
the Revised Code, of staying the grant of letters to him until 
the appeal is disposed of finally. The statutes do not pre- 
scribe the amount for which an appeal bond shall be required, 
but leave it to the judge of probate to be determined by him. 
He is expected to see to it—if the proposed administrator is 
fit and competent, and can give ample security for a faithful 
administration—that the persons interested in the estate shall 
be indemnified by an adequate bond on behalf of the person 
taking the appeal, against the loss that may be sustained by 
continuing in office a special administrator whose authority 
may be inadequate to a proper administration. 

4. The greater part of the complainant’s supposed equity 
arises out of an assumption, about which other parts of the 
bill show he has doubts—that the first mortgage made by 
the Briarfield Iron Works Company, March 19, 1867, is not 
valid, and that the debt it provides for is not the debt of the 
company; because, as appears by the mortgage, the debt 
was contracted the first of January, 1867, while the charter 
to the company was not granted until the 28th of that month, 
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and the company was not organized until March Ist of that 
year. The mortgage describes the very valuable property of 
the company as that which had been bought by Francis S. 
Lyon, for himself and others, from the United States, and 
conveyed by him to the company ; and the debt to John T. 
Walton, to secure which the mortgage was made, is set forth 
as a debt for which Walton had the note of said Lyon and 
John Collins, James D. Browder, Edwin A. Glover, (of whose 
estate complainant is special administrator,) D. F. Prout and 
Bryan W. Whitfield; who are the same persons that, with 
two or three others, are described in the charter as the cor- 
porators of the company. And the mortgage further declares 
that the note was given for “money borrowed for the Briar- 
field Iron Works Company.” Now, since complainant does 
not profess to know, or have any reliable information to the 
contrary, and since Mr. Glover, for the benefit of whose estate 
he is represented as filing this bill, is a signer of the note 
and was a director of the company when the mortgage was 
made—it does not seem very difficult to believe it true, that 
the money was borrowed for the benefit of that company a 
few weeks before the perspns composing it succeeded in pro- 
curing the passage through the general assembly of the char- 
ter which constituted them a corporation, and had been used 
in paying for or improving the very property to own and 
operate which the corporation had been created, and which, 
immediately after it was constituted, Mr. Lyon had-conveyed 
to it. It could as well, in consideration of the transfer of this 
eopenty to it, agree to pay the note given by the vendors to 

alton, and make a mortgage to secure the payment of it, 
as execute a promissory note and mortgage for the price to 
the vendors themselves. By the former transaction, the cor- 
poration would then, in effect, become the principal debtor 
to Walton, and the original makers of the note become sure- 
ties for it and co-sureties with each other. And if after this, 
some of them and other persons, as appears from other parts 
of the bill and exhibits, contributed ine money to purchase 
a transfer of the note and mortgage from Walton, without 
recourse against him, to James Crawford, so as to preserve 
the liability of the company and its oldest mortgage, to secure 
reimbursement of the money so advanced for it, we are not 
acquainted with any rule or principle of equity which requires 
a court of chancery to interfere and defeat so proper an 
arrangement. 

As assignee of the mortgage for the benefit of himself and 
others, Mr. Crawford would’ seem from the bill itself and the 
exhibits, to have the best and oldest deed of the property, 
as the legal title, with the right as mortgagee, to the pos- 
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session. Whether as such he is trustee for those only who 
joined him in advancing and paying the amount of the note, 
and in procuring a transfer of it to him, or in some aspects 
for them and complainant as administrator also, we need not 
stop to inquire. For if the latter, complainant would not be 
entitled, in opposition to all others equally interested, to 
have Crawford removed from his trusteeship upon the alle- 
gations against him in this bill. Much less can complainant 
be allowed, according to one of the prayers in his bill, to 
have the note and mortgage, which do not, at all, belong to 
him, taken away from Crawford, who holds them for, aad by 
the wishes of, their owners, as evidence of their rights against 
the company, and put into the hands of a receiver. Indeed, 
we do not understand upon what principle the prayers in the 
bill are founded, which seek to have the notes and mort- 
gages which belong to these and other creditors mentioned 
in the bill, taken from the owners of them and delivered to a 
receiver of the debtor’s property. 

“The court,” (says Mr. Kerr in his work on Receivers,) “by 
taking possession at the instance of the plaintiff, may. be 
doing a wrong to the defendant; in some cases an irrepara- 
ble wrong. If the plaintiff should eventually fail in estab- 
lishing his right against the defendant, the court may, by its 
interim interference, have caused mischief to the defendant, 
for which the subsequent restoration of the property may 
afford no adequate compensation.” —(p. 5). 

The authority, therefore, to appoint receivers, should be 
used by a chancellor with great circumspection. Propert 
is not taken from a party in possession, claiming in good fait 
the right to it, before judgment in actions at law, without 
first exacting from him at whose suit it is done ample secur- 
ity for the protection of his adversary against injury. 
Neither a writ in detinue, nor a writ of attachment for the 
seizure of property, can be obtained until the person suing 
it out shall execute an adequate bond, with pei sureties, for 
the indemnification of the defendant against all loss he may 
thereby unjustly sustain. In courts of equity, writs of injunc- 
tion and equitable attachment, are allowed only upon like 
conditions; and a compliance with them is required by ex- 
press statutory enactments. And whenever either of these 
writs will afford all needed protection to rights asserted b 
the plaintiff in a court of equity, and these rights are disputed, 
it should rarely appoint a receiver to take the property from 
the defendant; receivers being appointed, ordinarily, with- 
out indemnifying bonds being required of those procuring 
the appointment to be made, and only upon the bond of the 
receiver with sureties for his fidelity as such, There has 
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been, indeed, too much facility on the part of chancellors 
and registers in the exercise of this authority. 

The discretion which they have on this subject must not, 
however, be too strictly limited. Such is the variety, more 
or less defined, in the countless cases arising out of human 
transactions in which redress may be sought in a court of 
equity, that they can not be so classified as to be subject to 
rules which shall precisely prescribe for each, when and when 
not, the power in question should be exerted. Only a few 
general principles may be regarded as established according 
to which the power ought to be exercised. 

One of these is, that a receiver ought to be appointed only 
“to prevent fraud, save the subject of litigation from mate- 
rial injury, or rescue it from threatened destruction.” — Baker 
v. Backus, 32 Ill. 79; Voshel v. Hynson, 26 Md. 92; Craw- 
Jord v. Ross, 39 Geo. 44. Nor should it be done then, until 
answer to a bill praying it has been made by defendant, 
“unless the necessity be of a most stringent character.” — 
Leddell v. Starr, 4 C. E. Green (N. J.) 159; Blondheim v. Moore, 
11 Md. 365; Voshell v. Hynson, (supra); Sanford v. Sin- 
clair, 8 Paige, 372; Gibson v. Martin, Id. 481. 

Of course, also, it ought further to appear from the case 
made, that the plaintiff is quite clearly entitled to the inter- 
est he claims in the property for which a receiver is asked.. 
Although that interest need not be conclusively shown to 
exist, yet as a general rule the facts alleged, and the exhibits 
and affidavits in support of them, ought to tend strongly to 
establish it. The averments, especially, ought not to be 
uncertain or inconsistent, either as to the interest of plaintiff 
and those he represents, or to the circumstances of peril 
which justify the court in a procedure which (as said in Bev- 
erly v. Brooke, 4 Grattan, 208), “reverses, in a great measure, 
its ordinary course of administering justice; beginning at the 
end, and levying upon the property a kind of equitable exe- 
cution, . . . . . and afterwards determining who is 
entitled to the benefit of its quasi process.” 

The bill in this cause is prepared with care and consider- 
ation, It elaborately suggests much more than it sufficiently 
charges, It is in many respects uncertain and in some in- 
consistent. The averments seem to be made almost entirel 
upon information. Complainant filed his bill as special er d 
ministrator only, (signing it as sole solicitor for himself,) on 
the 26th of October, 1874. His appointment was made just 
one week before, on the 19th of the same month, by the pro- 
bate court of Marengo county. He does not appear to have 
been in any way related to Edwin A. Glover, deceased, or to 


~ a creditor of his estate. The property for which he asks 
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a receiver, and the situs or home of The Briarfield Iron Works 
Company, are in Bibb county. There is nothing to show 
that he has ever been to that county to inquire into the his- 
tory of the company, or the condition of its property, or to 
ascertain from the county records, or books of the corpora- 
tion, what are the terms of the several mortgages or trust 
deeds, or what the nature of the transactions, of which he 
says he knowsnothing. And there is no evidence in support 
of the averments in the bill, except complainant’s own affi- 
davit, upon mere information. ; 

Much stress is laid upon the supposed disorganization of 
the company. It is alleged that in March, 1867, there was 
an election of a president, of a vice-president, secretary and 
treasurer, (of one person tothese three offices,) and of a 
number of directors ; but that the president removed from 
the State some years ago, and no other president has been 
elected ; that Mr. Glover, one of the directors, removed out of 
the State and afterwards died; that no by-laws were ordained 
for the government of the company ; and that there has been 
no election since the one mentioned. These sound like very 
serious charges. But when it comes to be known that only a 
few individuals composed this company ; that most of these 
were elected to the positions just mentioned ; that the charter 
itself did not create any offices, or prescribe at what 
periods elections should be held, or require the adoption of 
any by-laws, but left it to the company “to provide for the 
election of such officers as may be deemed necessary for the 
government and management of the affairs of the corpora- 
tion,” and “to ordain, establish and put in executiou such 
by-laws, ordinances and resolutions as they shall deem nec- 
essary and expedient,” a court could hardly hold that this 
manufacturing corporation was insufficiently organized.— 
Especially could this not be assumed, when the bill shows 
that this company has, in fact, been carrying on business, 
that “large amounts have been realized from the rents of 
said property, and from the manufacture of iron, to-wit, not 
less than $10,000 per annum,” and that large sums of money 
have been borrowed for the company—some from Glover 
himself, and some from other persons, to whom he by his 
agent, became liable ds surety for the payment thereof by 
the company—and when, so far as appears, neither Mr, 
Glover in his life time, nor any other member of the corpo- 
ration or creditor of it, has ever objected that it was in a 
condition which made it incapable of transacting business, 
It is apparent from the record that Mr. Glover continued to 
participate in its affairs, either personally, or by an agent in 
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whom he confided, and in harmony with the other parties, 
long after his removal to Texas. 

In respect to the $10,000 a year, or more, above men- 
tioned, complainant says that he “does not know, and has 
been unable to ascertain, which, if any, of the officers of said 
company has received the large annual income derived from 
the rents and profits, or how the same has been expended. 
And your orator charges that the affairs of the company 
have been so managed as to render the stock owned by the 
said Edwin A. Glover therein of no market value, to make 
the estate liable for the debts of said corporation to the 
amount of his stock, and further to cause the said estate to 
lose a large amount of money lent by the said Edwin A. 
Glover to said company, and also liable for all, or a large 
portion of a debt of nearly $40,000 ;” which is afterwards 
shown in the bill, to be the same debt mentioned in a former 
part of this opinion, of which plaintiff complains that it was 
the debt of the individuals who signed the note, including 
Glover, to John T. Walton, which the company illegally as- 
sumed, and executed its mortgage for. But it is not any 
where alleged in the bill that any of the stockholders of this 
company or any of the defendants to this cause, had appro- 
priated this money, or any part of it to his own use, or been 
guilty of any fraud in respect to it, or in any other particular, 
or that complainant had used any endeavors, or made an 
ae of these defendants or other persons, to obtain full 
and correct information in regard to those matters. For 
aught that appears to the contrary, all the money received 
either as income from the works, or by borrowing, was used 
in purchasing or improving the very valuable property of the 
company; of which the mineral lands, about 10,000 acres, 
are alleged in the bill, to be worth $75,000, and the machinery 
is estimated to have cost about $100,000. The adventure 
certainly appears not to have been fortunate. But this does 
not necessarily imply fraudulent mismanagement, or in- 
capacity. 

Alike indefinite is a charge on information that “a deed of 
trust was made to one William White prior to the close of 
1873, and that the said William White received as commis- 
sions for his services, the sum of $2,000, and had under his 
control assets belonging to the Briarfield Iron Works Com- 
pany to a large amount ; but your orator has no information 
what these assets consisted of, or how or for whose benefit 
the trust was created—and he is advised that it is his duty 
as special administrator,” &c., “to seek a discovery touching 
these matters,’ &c. Was any examination made of the 


es in Bibb county, to ascertain the trusts of this deed, or 
OL. LIV, 














1875.] OF ALABAMA. 637 
[Briarfield Iron Works Co. v. Foster.] 


any inquiries there prosecuted concerning the property em- 
braced by them? It is only the uncertainty in this allegation 
that can create any suspicion of wrong-doing. 

So it is averred near the conclusion of the stating part of 
the bill, that “orator is informed thatthe said company has 
ceased manufacturing iron, steel and castings, has no office 
or known place of business, and the valuable property at 
Briarfield is not used in any way; the costly machinery is 
liable to sustain injary and damage, and that James Craw- 
ford has never taken possession of the property,” &ce. There 
is nothing, however, to remove the impression created by 
that part of the bill in which “rents” are spoken of, that the - 
property was in the hands of a lessee, who might find it un- 
profitable in the depressed condition of the iron trade, men- 
tioned in another place, to operate the factory. Nor is it at 
all unreasonable to suppose, if the property was not leased, 
that the company has ceased to run it for the same reason, 
that it would now be unprofitable to do so. Nor is it alleged 
that the property was not in the hands of a careful agent. 
There is no reason to suppose that the company would not 
take good care of the valuable machinery of this factory, by 
an agent or otherwise, while it remains unused. The in- 
solvency of the company would not prevent them, or the 
mortgagees, from doing this. And there is no averment that 
itis not done. There is, on the contrary, proof made by 
affidavits that a careful and competent agent had been and 
was in charge of the property. 

Finally, it is brought conspicuously to view in the bill and 
exhibits, as well as by the affidavits in the record, that this 
controversy arises out of another in respect to the last will 
and testament of Edwin A. Glover, deceased. He died in 
Texas in February, 1874 ; without any haste, an instrument 
purporting to be his last will and testament was established 
as such five months afterwards, (in July, 1874,) in the court 
having jurisdiction of the matter in Texas. By this will, 
most of the property of testator was given to his niece, Mrs. 
Amanda Sterling, who was also appointed executrix; and 
she is made legatee of his interest in the Briarfield Iron 
Works. Against this, Pearson J. Glover, of Marengo ere 
a nephew of testator, claims this property by an alleged su 
sequent testamentary paper. The bill alleges that “a suit is 
now pending between Pearson J. Glover and Mrs. Amanda 
Sterling, in the district court of Waller county, Texas, in 
which said Pearson J. Glover is seeking to establish and 
probate the instrument dated the 26th day of November, 
1873, as the last will and testament of Edwin A. Glover, de- 
ceased, or a codicil thereto, and is contesting the validity of 
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the instrument dated the 24th day of February, 1872, and is 

objecting to the probate of the same as the last will and 

testament of deceased, unless the instrument he holds is ad- 

mitted as a codicil thereto, or a part thereof.” A transcript. 
from the probate court of Marengo county, shows also, that 

complainant was appointed special administrator, upon the 

application of Pearson J. Glover, and not of any creditor of 
Edwin A. Glover. 

Of course this court, or the chancellor, cannot now know 
anything in regard to the ultimate rights of Mrs. Sterling 
and Pearson J. Glover, respectively, or anything about the 
legal controversy concerning them, except what is disclosed 
by this record. But this shows that in July, 1874, the will 
in favor of Mrs. Sterling was established ; that a suit is now 
pending (that is, when the bill was filed October 26th, 1875, 
a year and nine months after the death of testator,) instituted 
by Pearson J. Glover, in the same court in which that will 
was established, to contest the probate of it. What is the 
condition of this pending suit, when and how it was begun, 
whether anything more than a petition has been filed, the 
bill does not inform us; but it shows that Pearson Glover 
intends to contest the will previously established, “unless 
the instrument he holds is admitted as a codicil thereto, or a 
part thereof.” 

How can it be known that this suit also is not brought in 
order to aid in effecting such a compromise. We cannot 
know whether it is or not, and we do not assume that it is. 
But since the fact of such a controversy and the purpose of 
it, between Mr. Pearson Glover, and those claiming under 
the will admitted to probate in Texas, is thus presented upon 
the record, a court of equity should not interpose by the ex- 
ercise of its extraordinary powers, without requiring ample 
security from those seeking it, that no unjust loss shall be 
~ inflicted thereby on adverse parties. And the complainant, 
as special administrator, had the right to require of those 
desiring these remedies that they should furnish such 
security. 

We do not mean to intimate that this is a case in which, 
‘upon such security being given, complainant would be en- 
titled to the aid of some one of the extraordinary writs which 
a court of chancery, or a chancellor has authority to employ. 
But we think it clear that the chancellor erred in appointing 
a receiver in this cause. 

And for this error his order making the appointment is re- 
ge and annulled, and the cause remanded. 

OL. LIV. 
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Askew v. Hale County. 


Action to recover Damages of County for not keeping Bridge 
in Repair, ke. 


1. County; corporate character of.—While a county has corporate character- 
istics, it is in no proper sense a municipal corporation, but a mere govern- 
mental auxiliary or agency, possessing no power and subjected to no duty, not 
originating from the statute creating it. 

2. County; for what not liable —The county authorities exercise with refer- 
ence to public highways, a quasi legislative authority, and the county, in the 
absence of a statute expressly declaring the liability, can not be made answer- 
able for damages resulting from the unskillful or negligent manner in which 
these duties are performed. 

3. Same.—The statutes defining hard labor for the county, giving the 
county authorities control of it, and leaving it within their discretion to em- . 
ploy convicts on public roads, bridges, &c., or to hire them out, work no 
change in the character of the power, and impose no new liability. 

4. New county ; liability of, for debts and burdens of counties from which its 
territory is taken.—When a new county is carved out of the territory of those 
adjoining, it is for the legislature to determine to what extent the property or 
inhabitants of the detached portions, shall bear the burdens of the counties to 
which they formerly belonged; and in the absence of such legislative provision, 
the new county will be entirely freed from any of the burdens of the counties 
from which its territory was taken. 

5. Same.—Provision that the detached portions, shall be liable for its pro 
rata share of the debts of the county from which it was taken, does not subject 
pe ® proportionate liability for contingent liabilities, arising out of a breach 
of duty. 


APPEAL from the Cireuit Court of Hale. 

The record does not give the name of the presiding judge. 

The suit was commenced by appellant against the appellee, 
to recover damages for the loss of a horse, the injury to an- 
other and a buggy, caused by the unskillful and negligent 
manner in which the superintendent of hard labor for the 
county, had repaired a bridge, part of a public highway, 
which the plaintiff was crossing, when the loss and injury 
was sustained. 

The complaint contains three counts—the first of which 
avers, the commissioner’s court of the county, as they were 
by law authorized, organized a system of hard labor, under 
-a superintendent duly qualified as such, for the purpose of 
working the convicts, sentenced to hard labor for the county, 
upon the public roads and bridges of the county. That un- 
der the superintendent the convicts were employed in keep- 
ing in repair the free public bridges in the county, and 
among others the bridge plaintiff was crossing, when the in- 
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juries occurred, for which he seeks to recover damages. 
That the repairs on this bridge were so badly done, and the 
bridge permitted to remain in such bad repair, and in such 
unsafe condition, that while he was crossing, the. bridge 
careened, and thereby his horses and buggy were thrown from 
it, killing one horse, and injuring another and his buggy. 

The second count avers that in 1866, the county of Marengo 
had the bridge built by contract, without requiring from the 
contractor any guaranty or bond, for keeping the bridge in 
repair, or for keeping the same in a safe condition for the 
ome of the public. Afterwards, on 30th January, 1867, 

y act of the general assembly, the county of Hale was or- 
ganized and created a corporation, embracing that part of 
the territory of Marengo in which the said bridge was situa- 
ted. Thereby, the said county of Hale became bound to 
keep said bridge in repair, and in a safe condition for the 
free passage of the public. That the county undertook to 
keep the same in repair, but performed its duty so negli- 
gently and anskillfalty, that the bridge was unsafe, dangerous, 
and defective, and then avers the loss and injury sustained 
by the plaintiff by the giving way of said bridge while he 
was crossing. 

The third count avers the loss and injury was sustained 
while plaintiff was crossing the bridge, because of its unsafe 
condition and defects, and avers the county was bound to 
keep it in a safe condition for the free passage of the public. 
The presentment of plaintiff's claim for damages to the com- 
missioners court within twelve months from the time it ac- 
crued, and its rejection are averred in each count. A demurrer 
to each count of the complaint, was sustained, and the 
ong declining to amend, judgment was rendered against 

im, from which he appeals, and assigns as error, the sus- 
taining of the demurrers. 


W. & W. J. Wess, for appellant. 
W. B. Youna, contra. 


BRICKELL, C. J.—The argument in support of the first 
and third counts, is the same substantially, and may be thus 
stated: counties are municipal corporations, charged with 
the ministerial duty of keeping in repair the public roads 
and bridges, so that they shall be safe and commodious ways, 
for the passage of the public. The law imposing the duty, 
for misfeasance or nonfeasance in its performance, from 
which injury ensues to an individual, an action will lie. In 
maps of the argument reference is made to many of the 
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numerous authorities, which hold municipal corporations en- 
joined to keep streets, and bridges parts of the streets, in re- 
pair, and supplied with the means of performing the duty, 
are liable for injuries resulting from the non-performance, or 
the unskillful and negligent manner of performance. A radi- 
cal error, fatal to the argument, is in treating the county 
as a municipal corporation. It has corporate characteristics, 
but it is not a municipal corporation, though often so termed. 
It is an involuntary political or civil division of the State, 
created by statute to aid in the administration of govern- 
ment. It is in its very nature, character and purposes, pub- 
lic, and a governmental agency, or auxiliary, rather than a 
corporation. -Whatever of power it possesses, or whatever 
of duty it is required to perform, originates in the statute 
creating it. It is created mainly, for the interest, advantage, 
and convenience of the people residing within its territorial 
boundaries, and the better to enable the government to ex- 
tend to them the protection to which they are entitled, and 
the more beneficiently to exercise over them its powers. All 
the powers with which the county is entrusted, are the 
powers of the State, and all the duties with which they are 
charged, aro the duties of the State. If these were not com- 
mitted to the county, they must be conferred on some other 
governmental agency. The character of these powers, so far 
as counties in this State are concerned, are all for the pur- 
of civil and political organization. The levy and col- 
ection of taxes, the care of the poor, the supervision and con- 
trol of roads, bridges and ferries, the compensation of jurors, 
attending the State courts, and the supervision of convicts 
sentenced to hard labor, as a punishment, for many viola- 
tions of the criminal law, it is the general policy of the State 
to entrust to the several counties, and are all but parts of the 
power and duty of the State. These powers could be with- 
drawn by the State, in the exercise of its sovereign will, and 
other instrumentalities or agencies established, and clothed 
— with them.— rv. Henry County, 26 Iowa, 267 ; Hamilton 
County v. Mighels, 7 Ohio, St. 109; Eastman v. Meredith, 36 
N. H. 284; 1 Dillon Munic. Corp. § 10-39. In reference to 
public highways, it has several times been said by this court, 
the commissioner's court, acting for and exercising all the 
power of the county, exercises a quasi legislative authority, 
not to be guided by evidence produced according. to legal 
rule, but controlled rather by its knowledge of the geography 
of the-co ntry, the wants, wishes and ability of the people. 
Lill v. Bridges, 6 Port. 137; Moore v. Hancock, 11 Ala. 245 ; 
Comm’rs Court Lowndes v. Bowie, 34 Ala. 461; Parnell v. 
‘Comm'rs Court Dallas, ib. 278. Private individuals are al- 
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lowed to intervene, and subject its actio ' to judicial revision, 
only when in the change of an existing road, or the location 
of a new one, thete is an injury to, or interference with pri- 
vate property, entitling them to protection under the consti- 
tutional guaranty, that private property shall not, without 
just compensation, be taken for public use —Parnell v. 
Comm'rs Court of Dallas, supra; Creswell v. Comm’rs Court 
of Greene, 24 Ala. 282. 

The statutes defining hard labor for the county, placing it 
under the superintendence of the court of county commission- 
ers, leaving it to the discretion of the court, to employ the 
convicts on the public roads, or public bridges, or other 
public works in the county, or to let them to hire, produces 
no change in the character of the power of the county, and 
of consequence imposes no new liability. The authorities 
are uniform, that a county is not liable to an individual for 
an injury sustained, because of its failure to exercise a gov- 
ernmental power with which it is clothed, or because it is 
not exercised in the manner most conducive to the safety of 
the public; or because of the negligence or unskillfulness of 
its officers or agents, in the absence of a statute expressly 
declaring the liability. A difference between counties and 
municipal corporations, in this respect, is firmly established, 
though there is some diversity of opinion as to the reasoning 
on which it depends. The various authorities are collected 
in 2 Dillon Mun. Cor. §§ 761, 762, 785. The distinction is 
recognized in our own decisions.— Barbour County v. Brunson, 
36 Ala. 362; Barbour County v. Horn, 41 Ala. 114; Covington 
County v. Kinney, 45 Ala. 176. 

It is true the statute declares, “every county which has 
been or may be established in this State, 1s a body corporate, 
and with power to sue and be sued in any court of record.” — 
R. C. § 897. Counties are necessarily invested with some 
corporate functions, and as to these, each county is without 
statutory declaration, a quast corporation. There are many 
definitions of a corporation, more or less expressive; the 
essence of all is, that it is a legal or artificial person, with 
prescribed powers, having a capacity of succession, or of 
duration, without regard to the changes in its membership. 
The capacity of suit is one of the essential and ordinary inci- 
dents to a corporation. Conferring the capacity expressly 
in the act of incorporation, is declaratory only of that which 
the law would have implied. The statute can not, therefore, 
be construed as changing the character of a county, or 
enlarging its liability to suit. It is a quasi corporation, in 
the exercise of its corporate powers—and a governmental 
auxiliary, in the exercise of the governmental powers entrusted 
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to it. The capacity of suit to which the statute refers, is, in 
the instances, and to the extent, in which the law authorizes 
it to sue and be sued.—F'reeholders of Sussex v. Stracden, 3 
Harr. (N. J.) 108; Cooley v. Freeholders of Sussex, 3 Dutch. 
(N. J.) 415. 

We have no statute imposing a liability on counties, be- 
cause of injuries sustained from defects in a highway; nor 
because of injuries resulting from permitting a bridge to 
remain out of repair, except in case of a public bridge built 
by contract, and a failure of the commissioners court to take 
from the contractor a bond or guaranty ; or the expiration of 
the term of guaranty, before the occurrence of the injury.— 
R. C. § 1896. If it is conceded the second count presents a 
case under which there could be a recovery because of the 
failure to take from the contractor building the bridge a 
guaranty, the failure was not of the appellee, but of Marengo 
county. Though the territory in which the bridge is located 
now forms part of the territory of Hale county, the latter 
county does not succeed to the liabilities of Marengo, except 
so far as the general assembly may have expressly imposed 
them. Though a part of its territory was detached from it, 
to compose the new county, Marengo remained a county, 
with all its rights, powers and privileges, and subject to all 
its obligations and duties, unless otherwise provided by 
statute— Hampshire v. Franklin, 16 Mass. 87; North Yar- 
mouth v. Cumberland, 6 Green. 28. Of its property, Hale 
county can claim no part, because the citizens resident in 
the territory detached from it may have contributed to its 
accumulation; nor can Hale county be subjected to any of 
the liabilities which may have attached to Marengo in the 
exercise of its powers and duties over this territory while 
under its jurisdiction.— Windham v. Portland, 4 Mass. 389. 
When a new county is organized there may be circumstances 
rendering it just that the inhabitants residing in its territory 
should not be absolved from the liabilities resting on them 
in their former relations, nor lose entirely rights and privi- 
leges they formerly enjoyed. Such considerations are for 
the general assembly, which alone has authority to deter- 
mine how faz these shall be preserved. In the absence of 
legislative provision, the new county is a separate, distinct 
political division of the State, not chargeable because of the 
former relations of its inhabitants. The territory composing 
the county of Hale was detached from the counties of Ma- 
rengo, Perry, Tuskaloosa and Greene. The only et oe 
in the statute organizing it, in reference to its liabilities 
because of the territory detached, is that the property taken 
from these several counties respectively, shall be subject to 
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taxation “for the pro rata proportion of any debts” due by 
the several counties.—Pamph. Acts, 1866-7, p. 477. This 
subjects it to a proportionate liability for debts, not for con- 
tingent liabilities arising out of a breach of duty. 

The demurrer to each count was well taken and properly 
sustained. The judgment is affirmed. 


Wilder & Co. v. Abernethy. 
Trial of the Right of Property. 


Statutory separate estate; what not part of.—If a husband, with means consti- 
tuting his wife’s separate estate, carries on a store in ber name, and for her 
benefit, and afterwards buys other goods on her credit (which are not paid for, 
and for which the creditor holds only an account against the wife), to be used 
in the business, and places them on sale in the store,—they do not thereby be- 
come part of her statutory separate estate, and may be taken on execution for 
the husband's debt. 


AppraL from Circuit Court of Marengo. 

Tried before Hon. Luraer R. Smiru. 

This was a trial of the right of property between Wilder 
& Co., plaintiffs and appellants, and Mrs. E. R. Abernethy, 
claimant and appellee. The evidence disclosed the follow- 
ing facts: Wilder & Co. were judgment creditors of the 
husband, on a debt contracted by a firm, of which he was a 
member, which had ceased to do business. Afterwards, ap- 
pellee’s father gave to B. G. Abernethy, the husband, for his 
daughter, twenty-five hundred dollars; Abernethy and ap- 
pellee’s father agreeing, verbally, that it should be invested 
in a stock of goods for a drug store, to be conducted in her 
name; the father retaining the right to control the principal, 
and stipulating that the profits should be applied to the sole 
use of the wife, and not to be liable for any debt of Aber- 
aethy, or his wife. Abernethy accepted the money upon 
these conditions, and expended the whole of it in stocking 
a drug store, which he carried on in the name of his wife. 

He also purchased, on the credit of the wife, to be sold 
in the drug business, one barrel of brandy and one of whisky, 
which were “on tap in the drug store” at the time of levy 
under the execution against the husband. No payment had 
been made on account of this purchase, and the creditors 
merely had an account against the wife for it. 


The court gave various charges, asserting, in substance, 
You. Liv. 
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that under these circumstances, the property levied on was 
the statutory separate estate of the wife, and not liable to 
be taken on execution against the husband. These charges 
were duly excepted to, and are here assigned as error. 


W. E. & R. H. Cranks, for appellants.—The goods in con- 
troversy form no part of the statutory estate of the claimant, 
created by the gift of her father to her. No part of the 
principal, or of the profits, had been invested in them. She 
acquired no estate whatever in these goods, bought in her 
name ona credit. At common law, she was wholly unable to 
contract, and the goods became at once the property of the 
husband, subject to his debts. There is nothing in our stat- 
utes, relating to married women, which enlarges their pow- 
ers, and permits them to engage in trade.—Cowles v. Marks, 
47 Ala. 612; Wilkinson v. Cheatham, 45 Ala. 337; Alexander 
v. Saulsbury, 37 Ala. 375; Pickens & Wife v. Oliver, 29 Ala. 
528. If the wife, with the consent of the husband, carries 
on business in her own name, he will be liable for the goods, 
and they may be taken for his debts.—3 Bingham, 170; 39 
Pa. State, 129; 4 Duer, 96. These cases arose under statutes 
almost identical with ours. 


Warts & Warts, contra.—The property claimed in this 
case was bought in the name of the wife. The credit was 
given on the faith of her separate estate, and she had the 
capacity to acquire property.—Stone & Mathews v. Gazzam, 
46 Ala. 269; Selick & Wife v. Becton, 48 Ala. 226. When 
property is in the possession of both husband and wife, the 
. possession will be referred to the title. If the title be in the 
wife, then the possession, although apparently in the hus- 
band, is really that of the wife-—Odum v. McCoy, 20 Ala. 
The husband was the mere bailee, or agent, of the wife. If 
these goods do not belong to the wife, they belong to the 
parties who sold them to her on her credit. They never be- 
came the husband’s property. There was no sale to him, 
and no delivery to him, except as agent for the wife. 


BRICKELL, C. J.—It is unnecessary to notice separately 
the several rulings of the circuit court, to which exceptions 
were reserved. An error affecting them generally, is, in treat- 
ing the goods levied on as the statutory separate estate of 
the appellee. They were purchased on credit, by her hus- 
band, for the purposes of trade in her name, and were unpaid 
for when the levy was made. They passed into the posses- 
sion of the husband on the purchase, and oonkisimed i his 
(41) ;, 























[Dec. Term; 





SUPREME COURT 





646 


{Paulling v. Creagh’s Adm’rs ; Creagh’s Adm’rs v. Paulling.] 


possession until they were seized by the sheriff. The stat- 
utes creating the separate estates of married women have 
qualified ad lessened, to some extent, the incapacity of the 
wife at common law, but have not entirely destroyedit. “She 
can hold property, veal and personal, to her sole use, having 
therein a legal estate courts of law recognize and protect, 
and she can, so far as specially enabled, charge it by her 
contracts, and, jointly with her husband, alienate it. No 
general power of contracting is conferred on her, nor a ca- 
pacity to hold and acquire property by purchases on credit. 
With the exceptions mentioned, she remains under the disa- 
bilities imposed by the common law.”—2 Bish. Mar. Wo- 
men, § 231. Whatever property may be acquired by her in- 
Sars, or skill, or economy, is the property of the husband, 
as it was at common law.—Shaefer v. Shepherd, present term 
Robinson & Co. v. Wallace, 39 Penn. 132; 2 Bish. Mar. Wo- 
men, § 82. If the goods had been purchased with the sepa- 
rate moneys of the wife, belonging to her separate estate, 
either equitable or statutory, a different question would 
arise.— Bolling v. Mock, 35 Ala. 727. The goods having been 
purchased only on the credit of the wife, and the contract of 
purchase not being a charge on the separate estate created 
by the deposit by her father with her husband, (the only sep- 
arate estate she is shown to have had), no legal title to the 
goods passed to her, and her claim cannot be supported. 
The judgment is reversed and the cause remanded. 


Paulling v. Creagh’s Administrators 


Creagh’s Adm/’rs v. Paulling. 


Bill in Equity to vacate and set aside Settlement of Accounts. 


1. Accounts and setilements ; when opened and re-examined in equity. —Courts 
of equity will exercise their jurisdiction to open and re-examine an account 
stated or settlement made on the basis of it, for frand, accident, imposition or 
mistake, with caution ; and will not grant relief except upon clear and precise 
allegations, supported ‘by satisfactory proof. 

2. Same.—When fraud or undue advantage is made to appear, infec ting the 
whole account, the accounting will be entirely annulled, and the parties re- 
mitted to their rights as though no accounting had been made ; but where 
= or mistakes only are show n, or the fraud or imposition does not stain 
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all the items, the settlement will not be entirely vacated, but the party com- 
plaining will be allowed to surcharge and falsify it. : 

3. Same; burden of proof.—Fraud or imposition not being shown, but only 
errors and omissions, the correction is confined to errors and omissions in the 
account, and the burden of proof rests on the party complaining to establish 
them by satisfactory proof. 

4. Same; when not disturbed.—Where an account, consisting of few and 
simple items, as to which complainant had knowledge or easy means of ob- 
taining it, is stated and settled by giving independent security, the courts are 
much more reluctant to disturb it, than where the account is complicated and 
consists of many items, as to which complainant had not such particular 
means of knowledge ; especially, where complaint of errors and mistakes is 
made for the first time, after the death of one of the parties. 

5. Same; what not sufficient to excuse laches.—When an error complained of 
appears on the face of the account, the complainant will not be relieved from 
the imputation of laches and the presumption of knowledge of the error, upon 
a general allegation of ignorance of the mistake and failure to discover it until 
complaint made—-no fact being shown which could reasonably have superin- 
duced such ignorance, and no explanation being given of what quickened his 
diligence and caused the discovery afterwards. 

6. Interest on interest.—As a mere incident, interest on interest is not 
allowed, but a promise to pay it is not illegal or without consideration ; and 
the weight of authority is, perhaps, in favor of the validity of the promise, at 
law, whether made ai or subsequent to the original contract. 

7. Same; rule in equity as to.—In equity, however, such an agreement, made 
at the time of the original contract, will not be enforced ; but where there is a 
settlement of accounts between the parties, or an agreement for that purpose, 
after the original debt has become due, or after the interest has fallen due, in- 
terest on interest will be allowed ; and where a party, after the debt has fallen 
due, accepts an account with such computation of interest and gives his note 
for the balance thus ascertained, he must be deemed as assenting to such com- 
putation and promising to pay according to it. 

9. Lndulgence or forbearance meney, beyond legal interest ; not recoverable.— 
Where on closing account by notes, an amount 1s added, in excess of legal in- 
terest, for indulgence, equity will relieve against the debt to that extent ; al- 
though the debtor repeatedly promised to pay it, aud in an indorsement on the 
paper showing the transaction, enjoined its payment on his children and per- 
sonal representatives, in event of his death—such agreement being plainly 
usurious. 

9. Costs; when taxed against party obtaining reliet against usury.—In this case, 
complainant, on bill filed against the administrators, sought to annul and re- 
state an account and settlement with the decedent, on the ground of fraud, 
imposition, mistake, and usury ; and being entitled to relief only as to certain 
items of usury, as to which he neither informed the administrators, nor asked a 
correction before filing his bill, the court decreed that he should be taxed with 
the costs of the suit. 


AppkaL from Chancery Court of Dallas. 

Heard before Hon. CHartes TURNER. 

These are cross appeals from a decree of the chancery 
court of Dallas, in a cause wherein the appellant Paulling 
was complainant, and the administrators of A. M. Creagh, 
deceased, and F. S. Lyon, were respondents. ; 

The original bill was filed in the chancery court of Wilcox 
on the 28th day of January, 1857, and was several times 
amended. On the 4th of November, 1868, a decree was ren- 
dered in the cause, from which Paulling took an appeal to 
this court, which reversed the decree, remanding the cause at 
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its June term, 1871. After this the cause was transferred, by 
agreement of counsel, to the chancery court of Dallas, which 
rendered the decree from which the present appeal was 
taken. 

The material facts of the case, in the view which the court 
took of it, may be thus stated: In the year 1846, Paulling 
was indebted to the State Bank at Mobile for about $32,000, 
and this indebtedness had been classed “doubtful” by the 
legislature. Paulling, thereupon, entered into negotiations 
with FS. Lyon, Esq., one of the commissioners to settle the 
affairs of the bank, for a settlement and adjustment of the 
debt, the bank having before this sold certain of Paulling’s 
property, consisting of lands and slaves, under a deed of trust, 
this property being left in Paulling’s hands by the agent 
of the bank. An arrangement was then effected by which it 
was agreed to release Paulling and reconvey the property 
purchased by the bank, upon ‘his paying $25,000 in State 

onds. There is a conflict, however, as to w hether this was 
all that was covered by the agreement, and whether it did 
not include certain costs, and was not to expire by a given 
date if payment was not made by that time. Paulling not 
having complied with this arrangement, he entered into nego- 
tiations with Lyon a second time for a settlement of his in- 
debtedness; and he and Lyon entered into another arrange- 
ment by which the debt was to be extended, upon Paulling’s 
paying in two installments, by the 1st day of January, 1849, 
the amount agreed on and the costs, and confessing judgment 
for the property for which the bank was suing him, and which 
the commissioner would hold as security for Paulling’s com- 
pliance with the contract. Paulling, however, averred that 
he was to confess judgment for his indebtednes, and did not 
know until long afterwards that judgment had been confessed 
for the property; he being very deaf and not distinctly hear- 
ing what was said, and failing to look at the records of the 
court, because of his confidence in Lyon, the commissioner. 

After this a third negotiation was commenced, upon Paul- 
ling’s informing the commissioner that he had induced A. M. 
Creagh to aid him in paying the debt. The three came to 
Montgomery in pursuance of this agreement, and a settle- 
ment was made in that city on the 17th of December, 1847, 
by which it was ascertained that Paulling owed the bank 
something “over thirty and under forty thousand dollars,” 
and Creagh ¢ assumed Paulling’s indebtedness, agreeing to pay 
$20,000 in State bonds in April following, and the balance 
due in State bonds by April Ist, 1849. ‘Thereupon the judg- 
ment against Paulling, and his property purchased by the 
bank and for which the bank had obtained judgment, were 
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to be transferred to Creagh for his indemnity. Paulling also 
signed an agreement at the same time, that in consideration 
of being released from payment of the bank debt, he released 
his right to redeem the property and consented that Creagh 
should become the owner of the property, according to the 
terms of the above agreement. Paulling alleges that he did 
not read over either of these agreements, though they were 
read in his presence; he being very deaf, and having been 
told that it-was a mere transfer of the bank’s lien to Creagh. 
Creagh furnished the money with some aid from Paulling, and 
paid off the debt due the bank, which conveyed the property 
as agreed on in the Montgomery contract. After Creagh 
assumed the debt he told Paulling, as the latter alleges, that 
he need give himself no further uneasiness about the matter 
as he would keep the accounts, and Paulling having confi- 
dence in him paid little attention to the details of the trans- 
action thereafter. 

On the 10th day of June, 1852, Creagh called on Paulling 
for a settlement and payment of moneys advanced by him in 
the purchase of the State bonds, with which the bank debt 
was paid, having furnished Paulling an account of moneys 
advanced, showing the amount paid, the date ‘of payment, 
and to whom payment was made, and an amount claimed for 
loss on 101 bales of cotton sold Paulling, all of which 
Creagh claimed as credits. Paulling was credited with the 
proceeds of certain cotton sold by Dickinson & Eustis and 
Boykin, McCrea & Foster. The account as made out showed 
on its face that annual rests were made in computing interest 
on the money advanced by Creagh. Paulling executed four 
promissory notes to Creagh for the amount due, upon the 
basis of the account furnished, and $1,000 additional was 
included in each note, as for indulgence, and Creagh agreed 
to sell to Paulling the property which the bank had conveyed 
to him on payment of Paulling’s debt to the bank. The first 
of these notes was payable January Ist, 1853, and the others 
yearly thereafter. 

After this, A. M. Creagh having died, M. W. Creagh and 
Willie 8. Creagh became his administrators, and, in the early 
part of November, 1854, demanded security of Paulling for 
the debt. On the 11th day of November, 1854, Paulling met 
M. W. Creagh, by appointment, at his house. Here he met 
Lyon, and executed a deed of trust upon the property to se- 
cure the payment of the notes. This deed of trust recited 
the transactions of A. M. Creagh in assuming and paying 
Paulling’s debt to the bank; the transfer of the judgment 
and conveyance of the property to Creagh, which the bank 
had recovered of Paulling; the execution of the notes by 
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Paulling to Creagh, and the agreement, on 10th June, 1852, 
to sell Paulling the property on payment of the notes, and 
provided that if Paulling did not pay one-half of the amount 
due on the Ist of January, 1856, the trustee might sell, &c.; 
and, also, if he failed to pay the balance on the Ist of Jan- 
uary, 1857. Paulling alleged that he did not read over this 
deed, or hear it read over, as he was very deaf, and was told 
and supposed it was merely a transfer of the bank’s lien on 
the property for the notes. After the execution of this deed, 
Paulling made payments on the notes, and the matter thus 
rested until January, 1857, when the trustee and administra- 
tors, having threatened to execute the power of sale in the 
deed of trust, Paulling filed his bill, praying an injunction to 
prevent the sale ; that the settlement with A. M. Creagh be 
opened and annulled, and for a statement of the account 
anew, and for general ‘relief. The bill contains many charges 
that Lyon and A. M. Creagh contrived and colluded together 
to oppress complainant, and to exact from him, in the settle- 
ment with the bank, many items for which he was not liable ; 
that the price paid for the State bonds was less than Creagh 
charged in the account that the account, as made out, was 
usurious, and based on incorrect and erroneous calculation, 
failed to give him proper credits, and charged him with mat- 
ters for which he was not liable. The bill states that com- 
plainant did not discover these errors at the time Creagh 

resented the account, and “never detected them until late 
in November, 1854, when, upon a subsequent examination, 
he detected gross errors to his prejudice.” 

The record is voluminous, and much testimony was taken 

on both sides relative to the transactions which the bill as- 
sails, but it is needless to set it forth in detail, as this court 
was of opinion that none of the charges of fraud or imposi- 
tion were sustained, and many of them directly disproved. 
‘ The chancellor decreed that the complainant was entitled 
to a reference to state the account, and directed the register 
“to open the whole account, and state a new one, on the ba- 
sis of a loan of money,” &c., and to exclude, among other 
things, the $4,000 indulgence money. 

On the coming of the report of the register, made on the 
basis of the decree, both parties filed exceptions to it. In 
the account, as stated by the register, the items of credit 
claimed for loss on 101 bales of cotton, and the four thou- 
sand dollars for indulgence money, were disallowed, and cer- 
tain other items of credit for amounts paid on the purchase 
of State bonds were allowed, to the allowance of which the 
complainant filed exceptions. The court overruled these ex- 
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ceptions, confirmed the report, and decreed a foreclosure un- 
der the deed of trust for the amount thus ascertained. 

On the appeal of Creagh’s administrators, the decree di- 
recting the whole account to be opened, the rejection of the 
credit claimed for loss on the 101 bales of cotton, and the 
refusal to allow the $4,000 indulgence money, were assigned, 
among other things, for error. The bound transcript which 
came into the reporter’s hands, does not contain the assign- 
ments of error on Paulling’s appeal, but they are sufficiently 
indicated in the opinion. . 


Messrs. Brooks, Harratson & Roy appeared for Creagh’s 
administrators on their appeal, and for the appellees on 
Paulling’s appeal. ; 


Messrs. Brace & THORINGTON appeared for Paulling on his 
appeal, and for appellee on the appeal of Creagh’s adminis- 
trator’s. 


BRICKELL, C. J.—These are cross appeals from a decree 
rendered by the court of chancery, in a cause wherein the 
appellant, Paulling, was complainant, and the administrators 
of Alexander M. Creagh, deceased, and Francis S. Lyon, were 
respondents. 

The object of the bill is to open and set aside a settlement 
of accounts had between Paulling and Alexander M. Creagh 
in his life, on allegations of fraud, imposition, errors, omis- 
sions and usury. There had been mutual dealings between 
him and Creagh, of which an account was rendered ; he had 
full opportunity of examining, and full knowledge, or the 
means of acquiring it, of the correctness or incorrectness of 
the items composing the account. The account was closed 
by the execution of promissory notes for the balance claimed, 
and more than two years after executing them, and after 
Creagh’s death, a deed of trust is executed to secure their 
payment. ' 

This settlement is not conclusive on the complainant; does 
not estop him from being relieved in equity from any fraud 
or imposition which may have been practiced on him in 
making it; or from obtaining the correction of any errors or 
omissions which may be found to have entered into it. A 
court of equity has ample authority to open and re-examine 
an account stated, if there has been mistake, accident, fraud 
or undue advantage, by which the account is vitiated and the 
balance incorrectly fixed.—1 Story Eq. § 523. The jurisdic- 
tion is cautiously exercised ; only on clear and precise alle- 
gations, supported by proof, of fraud, undue advantage, acci- 
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dent or mistake.—1 Story Eq. $$ 523-27 ; 1-Dan. Ch. Pr. 371; 
Langdon v. Roane, 6 Ala. 527; Cowan v. Jones, 27 Ala. 325 ; 
Drew v. Power, 1 Sch. & Lef. 192. When fraud or undue 
advantage distinctly appears, infecting the whole account, the 
settlement will be annulled in fofv, and the parties remitted 
to an.accounting as if it had not been made.— Barrows v. 
Rhinelander, 1 Johns. Ch. 550; Vernon v. Vaudry, 2 Atkins, 
119; Wharton v. May, 5 Ves. 27; Farnam v. Brooks, 9 Pick. 
212; Batizeur v. Wyman, 1 McC. Ch. 161. When errors or 
mistakes only are shown, or when “the fraud or imposition 
is not shown ‘to affect or stain all the items of the transac- 
tion,” the settlement will not be vacated entirely, but the 
party complaining will be allowed to surcharge and falsify 
the account.—1 Story’s Eq. § 523. If a confidential relation 
exists between the parties, ‘or the one is by force of circum- 
stances peculiarly subject to imposition from the other, the 
transactions will be closely and jealously scrutinized, and 
settlements had between them, whereby a balance is found 
due from the one reposing confidence or subject to imposi- 
tion, will be more readily opened than a settlement between 
those dealing with each other at “arm’s length.” 

When -no fraud or imposition is shown, only errors or 
omissions, the court confines itself to the correction of these, 
and asto these the onus probandi rests on the party complain- 
ing of them.— Pitt v. Chalmondely, 2 Ves. sr. 565; 1 Story’s 
Eq. $525; Langdon v. Roane, supra; Cowan v. Jones, supra. 
As is said by the Master of the Rolls in Brownell v. Brownell, 
2 Brown’s Ch. 62, “the laboring oar is upon the party call- 
ing for the account.” Or, as it was expressed by Chief Jus- 
tice MARSHALL, “the whole labor of proof lies upon the party 
objecting to the account, and errors which he does not plainly 
establish can not be supposed to exist.”—Chappedelaine v. 
Dechenaux, 4 Cranch, 309. In Drew v. Power, supra, it was 
said by Lord REepEsDALE, “one rule material to observe in all 
cases of account is, that where there has been a settlement 
of accounts and either the account has been signed or a 
security taken on the footing of the account, a court of equity 
does not open that transaction and throw it again between 
the parties as if no such transaction had happened, unless 
the evidence which is produced (and that evidence founded 
on charges in the bill) shows the whole transaction to be so 
iniquitous that it ought not be brought forward ‘at all to 
affect the party sought to be bound. If the account im- 
peached be a settled account; ot if an instrument has been 
executed on the foot of it, the court expects that the errors 
should be specified in the bill and proved as specified; other- 


wise it would be easy to overturn the fairest accounts and 
VoL. Liv, 
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those settled in the most solemn manner when there happens 
to be any complication in their nature.” When an account 
is stated and settled by the giving an independent security, 
that security becomes prima facie a debt owing according 
to its terms. It can not be overturned on merely doubtful 
or probable testimony that errors intervened in the accounts 
which were settled, without imparting to all business trans- 
actions insecurity and uncertainty. In this case, the com- 
plainant produces the account he avers was rendered him by 
Creagh, and which was settled and closed by his execution 
to Creagh of four several promissory notes, for the security 
of the payment of which, after Creagh’s death and more than 
two years after the settlement, he deliberately executed a 
deed of trust to the defendant Lyon. Near five years elapsed 
after the settlement and the giving of the notes, and more 
than two years after the execution of the deed of trust, be- 
fore he makes any complaint of the settlement or of the in- 
correctness of the account. In the meantime he makes 
payments on the notes, and they have all become due and 
payable, and the deed of trust executed for their security 
subject to be closed. 

The complainant was not of doubtful capacity, but of more 
than ordinary intelligence, experienced in business transac- 
tions, fully capable of detecting any errors or omissions 
which may have intervened in the settlement. The account 
was in his possession, doubtless often examined by him, and 
he had full opportunities of inquiring into its correctness in 
any and every respect. ‘The items composing it are few, and 
all but three, relating to transactions immediately with the 
complainant of such recent date, that on the mere statement 
of them he knew whether they were correct or incorrect. Of 
the three items not relating to transactions with him, two 
are stated to be for money paid W. R. Hallett and one for 
money paid Branch Bank of Mobile. The complainant, by 
a simple inquiry of Hallett and of the Bank, could have as- 
-certained whether these items were correct, if he had doubted 
their correctness. In all cases of this kind it is material to 
consider the character of the accounts, whether they are 
complicated, consist of various items, have been running for 


a long time, refer to matters of which the party found in-* 


debted could not have full knowledge ; when, as in this case, 
the account is simple, of but few items, in reference to which 
the party found indebted had full knowledge or every facility 
for obtaining it, there ought to be greater reluctance in dis- 
turbing a settlement, especially after the death of the party 
to be affected. If the law were otherwise, there could be but 
little reliance on settlements voluntarily and deliberately made. 
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The bill abounds with most serious allegations of fraud 
- and imposition practiced on the complainant prior and sub- 
sequent to the settlement. It is not certain these frauds and 
impositions, if they existed, can be deemed to have affected 
the settlement. It is enough to say, however, in reference 
to these allegations that they are positively denied, and either 
directly disproved or are without a scintilla of evidence to 
sustainthem. These allegations not being proved, no ground 
exists for setting aside the settlement and opening the ac- 
count. The aéeount must stand, subject to the correction 
of such errors and omissions as may be distinctly and clearly 
shown. 

The first error complained of is, that in stating the account 
annual rests were made in computing interest on moneys by 
Creagh advanced to complainant, which it is insisted was 
grossly erroneous, unjust and usurious. This mode of com- 
puting interest is apparent on the face of the account, dis-. 
coverable on a casual inspection of it. True, the complain- 
ant avers his ignorance of it, and that he did ‘not discover it, 
nor any of the other errors or omissions of which he com- 
plains, until late in November, 1854. The allegation is very 
general, easily made, difficult of disproof, except by evidence 
of facts and circumstances, from which knowledge is inferri- 
ble. If the fact be as averred, the complainant “should have 
gone farther and shown some fact which could have reason- 
ably have superinduced his ignorance—what it was aroused 
his suspicions and quickened his diligence in examining and 
inquiring into the correctness of the accounts and the settle- 
ment. An allegation of ignorance of material facts, and of 
subsequent discévery, not thus specific and proved, can not 
be accepted to relieve from the imputation of laches, when 
laches is material; or to weaken the presumption of knowl- 
edge, when that is the legitimate inference from established 
facts.— Fisher v. Boosly, 1 Curt. 218; Carr v. Hilton, Ib. 390; 
Stearnes v. Page, 1 Story, 204, (S. C. 7 How. 829), Farnum v. 
Brooks, 9 Pick. 212; Martin v. Branch Bank Decatur, 31 Ala. . 
115. Having this account in his possession for more than 
two years after the settlement, with opportunity for its ex- 
amination—the items being few, of recent date, and all such 
as the complainant either knew or had full opportunity of 
ascertaining to be correct, the admission of its correctness, 
express and implied, by the settlement, and the giving of the 
notes, can not be w eakened by a mere general averment of 
ignorance and subsequent discovery of errors or omissions. 
When the complainant accepted the account, with its com- 
putations of interest, and for a balance found due, increased 


by these computations, gave his promissory notes, it must 
VoL. LIV. 
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be taken that he assented to the mode in which the interest 
was computed and promised to pay according to it. If the 
agreement was usurious, or not supported by a considera- 
tion, it is not binding. As a mere incident, interest on inter- 
est is not allowed or recoverable. A promise to pay it is not 
however, usurious or illegal, or without consideration, and 
the weight of authority is, perhaps, in favor of the validity 
of the promise to pay it, at law, whether made at or subse- 
quent to the original contract.—1 Am. Lead. Cases, 650. The 
claim to such interest is generally regarded by all the author- 
ities as founded in justice, and a note or other security given 
for it, after it has accrued, will be sustained and enforced.— 
Ib. 561. Accounts may be legally settled on the basis of such © 
interest, and an express promise to pay the balance is valid 
and binding.—Ib. In the case of Eslava v. Lepetre, 21 Ala. 
530, it is said: ‘‘ When interest has once accrued due, it be- 
comes a debt. There is no longer, therefore, any objection 
to an agreement infer partes, that it shall be considered prin- 
cipal, and thenceforth carry interest.” ° 

In equity, an agreement made at the time of the original 
contract, to pay interest on interest, is discountenanced and 
will not be enforced, not because in itself it is usurious or 
illegal, but because it is deemed oppressive and tends to 
usury. “Interest upon interest,’ says Chancellor Kent, 
“promptly and incessantly accruing, would, as a general rule, 
become harsh and oppressive. Debt would accumulate with 
a rapidity beyond all ordinary calculation and endurance. 
Common business can not sustain such overwhelming accu- 
mulation. It would tend also to inflame the avarice and 
harden the heart of the creditor. Some allowance must be 
made for the indolence of mankind, and the casualties and 
delays incident to the best regulated industry; and the law 
is reasonable and humane, which gives to the debtor’s in- 
firmity or want of precise punctuality, some relief, in the 
same infirmity of the creditor. If the one does not pay his 
interest to the uttermost farthing, at the very moment it falls 
due, the other will equally fail to demand it with punctuality. 
He can, however, demand it and turn it into principal when 
he pleases; and we may safely leave this benefit to rest 
upon his own vigilance or his own indulgence.” — Connecticut 
v. Jackson, 1 Johns. Ch. 17. In this case is clearly stated 
the rule, supported by authority, that when there is a settle- 
ment of accounts between parties, or an agreement for that 
purpose, after the original debt has become due, or after 
the interest has become due, interest on interest will be 
allowed in equity.—1 Am. Lead. Cases, 651. In the case of 
Eslava v. Lepetre, supra, while it was declared an agreement 
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between mortgagor and mortgagee, made cotemporaneously 
with the mortgage debt, that interest as it became due 
should be converted into principal, was oppressive and unjust 
as tending to usury, and would not be enforced in equity; 
yet, after interest had accrued and become a debt, a subse- 
quent agreement converting it into principal, bearing inter- 
est, was valid and would be supported. The interest having 
run in arrear, rests were made in the mortgagee’s account of 
arrears from time to time, and finally a general,account of all 
arrears, made on the basis of such rests, was stated between 
the mortgagor and mortgagee, followed by an express prom- 
ise and an independent security for its payment, which was 
supported in equity. It follows, there is no foundation for 
the complaint that the account stated between Paulling and 
Creagh 1s erroneous or unjust, or usurious, because of the 
mode in which the interest was computed. The interest had 
accrued, was a debt due, and could be as it was by the agree- 
ment of the parties, converted into principal, bearing inter- 
est. 
The next item of the account averred to be erroneous and 
an improper charge against the complainant, is of $1,505.16, 
for loss on 101 bales of cotton. The inquiry is not, as seems 
to have been supposed in the court of chancery and as has 
been argued here, whether the respondents, by evidence inde- 
pendent and distinct from Paulling’s repeated admissions of 
the correctness of the account, have shown this item is a 
proper charge. The “laboring oar” is on Paulling, by evi- 
dence of its inecorrectness, to show that his admissions were 
inadvertent or founded in mistake. It is manifest there was 
a sale of cotton by Creagh to Paulling, but on what terms is 
‘on disclosed, further than by the statement in the eighteenth 
paragraph of the original bill, that it was at eight cents per 
pound. It also appears from the testimony of Mar shall, that 
he received from Creagh 101 bales of cotton to be sold for 
account of complainant, which were sold and the proceeds 
of sale paid to Creagh—that the complainant made inquiries 
of him and obtained from his books the amount of the pro- 
ceeds of sale Creagh had received. This whole matter was 
capable of full explanation by the complainant, if there be 
error in it. None has been given, which lessens the force of 
his repeated admissions of the correctness of this item and 
its rejection as a proper charge in the account was error. 
The remaining items of the account, the corréctness of 
which are disputed, consist of charges for moneys paid for 
“State bonds,” and money paid the Branch Bank at Mobile, 
for the complainant. Independent of the admissions made 
by the complainant of the correctness of these items, there 
VoL. LIV. 
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is no room for doubt on the other evidence that they are just 
and proper. Nor has the complainant shown by satisfactory 
evidence he was entitled to any credit not included in the 
account. 

A radical error pervading the interlocutory decrees and 
the final decree, was in opening and stating anew the account 
the parties settled. In the most favorable aspect of the 
case for the complainant, he was entitled only to surcharge 
and falsify the account. No fraud or imposition being shown, 
the whole right to relief, so far as the matters embraced in 
the account are involved, being dependent on proof made by 
the complainant of errors or omissions existing in it, the 
account should have been taken and established as a stated 
account. If an omission of credit was shown, it should have 
been added; or if an improper charge was found, it should 
have been deducted, leaving the account in all other respects 
intact.—1 Dan. Ch. Pr. § 6678. Into this error the court of 
chancery was induced, doubtless, by the opinion pronounced 
in this cause when it was here at a former term. From that 
opinion we are constrained to dissent. It does not seem to 
us supported by the evidence, or in accordance with well 
established legal principles. The statute (R. C. § 3510,) com- 
pels us to depart from it and to render judgment according 
to the law, as we believe it should have been originally de- 
clared. That opinion denies the settlement the parties had 
made—the complainant’s acquiescence in it—his recognition 
of it, not only by payments on the notes, but by the deed of 
trust, which approaches very near, if it is not in fact, a con- 
firmation of it, all force or validity. It seems the court re- 
garded the parties as standing in relations of confidence— 
that Creagh was Paulling’s trustee or agent, or confidential 
friend, to aid him in extrication from his pecuniary embar- 
rassments. ‘The confidence reposed, and that confidence was 
kept, was that Creagh would advance the money necessary 
to relieve the property of Paulling from the claim of the bank, 
and by indulgence enable him, if possible, to repay the money 
and retain the property. The relation was the ordinary one 
of debtor and creditor, the creditor having security for his 
debt. All the transactions, so far as found in the record, are 
free from the slightest trace of fraud or imposition, and we 
can scarcely conceive of a more dangerous precedent than 
that which would be established, if a settlement deliberately 
made, acquiesced in, recognized, standing for several years, 
should after the death of one of the parties, be opened and 
annulled without proof of actual fraud or imposition. Indeed 
the evidence, so far from proving or tending to prove fraud 
or lmposition, impresses us with the conviction Creagh was 
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a lenient, indulgent creditor, becoming such at the. solicita- 
tion of the complainant, when others had refused to aid him, 
and he was in peril for the want of pecuniary assistance, of 
losing a large and valuable real and personal estate. No 
advantage was taken of the necessities of the complainant, 
no effort to oppress him, or to hinder him in acquiring the 
property he was anxious to save. Security for the payment 
of the debt, by the title of the property held by the bank, 
was all that was required of him. Such was certainly the 
complainant's own view, long after the settlement, and when, 
it is not too much to say, he either knew or was negligent i in 
not having full know ledge of all the matters now the subject 
of complaint, and when free from all influence Creagh could 
exert. Not only his verbal declarations to some of ‘the wit- 
nesses, expressive of his gratitude to Creagh, but the indorse- 
ment in writing made and signed by him on one of the mem- 
oranda (now produced by him) used in the settlement, by 
which he enjoins his personal representatives and his chil- 
dren “faithfully to pay the debt,” are conclusive evidence 
such was his view. 

We think it satisfactorily appears, that to each of the 
notes executed by the complainant, was added the sum of 
one thousand dollars, in excess of legal interest. This is the 
item of $4,000 stated, not in the account which was settled, 
but in the memorandum last referred to, as for indulgence. 
Being an excess of legal interest, though the complainant 
voluntarily promised its payment, and repeated the promise, 
and on the paper showing it, made the indorsement request- 
ing his personal representatives and his children, in the event 
of his death, to pay it, it is usurious and its recovery forbid- 
den by the ’statute. The complainant was entitled to its 
deduction from the notes. That deduction being made, the 
notes must remain as valid debts, on which the complainant 
is entitled to credits only for payments made after their exe- 
cution. On this basis the court should order an account 
taken, and in taking such account the computations of inter- 
est should be made according to the statute, and not accord- 
ing to the mode prescribed in the former opinion. For the 
balance found due from the complainant, a decree should be 
rendered in favor of the administrators of Creagh, and a sale 
of such of the property embraced in the deed to Lyon as has 
not perished, should be ordered for its payment. The costs 
should be taxed against the complainant. The only relief to 
which he is entitled, is from this item of usurious interest, 
of which he gave the administrators no information, and did 
not request or claim its deduction before filing his bill. 

ag the assignments of error by Paulling, the decree could 
OL. LIV. 
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not be disturbed. But on the assignments by Creagh’s ad- 
ministrators, the decree must be reversed and the cause 
remanded for proceedings in conformity to this opinion. 
The costs of each appea! must be taxed against Paulling. 


Harwood, Adm’r, v. Harper et al. 


inal Settlement of Administration. 


1. Statute of limitations; what removes bar of.—Prior to the Code, a partial 
payment made before the bar of the statute of limitations was perfect, would 
prevent its running, and would remove the bar, if complete; but since the 
Code, a partial payment will not remove the bar after it has attached. 

2. Administrator ; right of to retain for debt barred by statute—An executor or 
administrator may retain, out of personal assets, for a just debt due himself, 
though it be barred; but he cannot revive a debt already barred, or retain for 
it, so as to affect the devise or descent of real estate. 

3. Same; when becomes owner of debt due estaie.—Where an executor or ad- 
ministrator, failing to collect a note due the estate, is charged with the amount 
on final settlement of the administration, the note is not thereby extinguished, 
but becomes his individual property. 

4. Same.—Where a note due an estate is thus acquired by the executor, and 
he seeks to retain for it on his administration of the estate of the maker of the 
note, legatees of the latter cannot raise any question as to the distribution of 
the amount on the settlement of the first estate, or assail the correctness of a 
decree then rendered ascertaining a balance in his favor. 

5. Payment of note; what admissible to show.—An executor’s deed reciting a 
sale of his testator’s land, under order of the probate court, on a credit, and 
that the conveyance to the purchaser was afterwards made under the order of 
that court, although it does not acknowledge payment, has a tendency, how- 
ever slight it may be, to show payment of the purchase money, and is admis- 
sible evidence on an issue as to such payment. 

6. Same ; what inadmissible. —Evidence of the husband of a surety upon a 
note executed by her mother to a son, in payment of lands sold by him as ex- 
ecutor, to the effect that witness had not been notified of the existence of the 
note during the life of the principal, is not admissible evidence to show that 
the note had been paid; especially when there was no inability of the principal 
to pay, and the son, with whom she lived on intimate and confidential rela- 
tions, looked to her alone for payment. 

7. Levised Code, § 2704 of ; competency of witness under.—On final settlement 
of an administration, a legatee or distributee contesting the settlement, is not 
a competent witness, on her own behalf, under section 2704 of the Revised 
Code, to prove that the decedent made a loan to the administrator, and there- 
by charge him with the amount. 

8. Probate court, decree of, on facts; when disturbed on appeal.—The decree 
of the probate court on issues of fact arising on settlement of administrations, 
will not be reversed unless it is manifestly wrong; but where illegal evidence 
is admitted, the presumption of injury arises, compelling a reversal, unless 
the remaining evidence is without conflict, and supports the judgment. 


AppraL from Probate Court of Sumter. 
This was an appeal by Samuel B. M. Harwood, from a de- 
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cree rendered by the probate court on his final settlement, 
as administrator cum testamento annexo of the estate of Eliza- 
beth D. Harwood, on the 14th day of September, 1874. His 
settlement was contested by the heirs and legatees. 

Samuel B., the appellant, had been executor of his father, 
S. M. Harwood, deceased, and said Elizabeth was his mother. 

Among the credits claimed by appellant was the amount 
due upon a note given bv Elizabeth to appellant, as execu- 
tor, for lands of said Samuel Harwood, deceased, sold under 
order of the probate court. This note was dated June 6th, 
1859, payable twelve months after date, signed by the testa- 

_ trix and two of her children (contestants in this case), as her 
sureties. On it was endorsed by appellant a credit for $500, 
received July 27th, 1871. 

The allowance of the note was objected to on the grounds 
that it was barred by the statute of limitations, and had, in 
fact, been paid; and it was alleged that the credit endorsed 
thereon, was, in fact, a loan of money to him by the testa- 
trix, for which he was justly chargeable. 

The exact date of the death of said Elizabeth is not shown, 
though a witness testified that she died in the latter part of 
the year 1871. The execution of the note was not denied, 
nor that it was given for lands of S. M. Harwood, w hich 
appellant sold as executor. It was claimed, howev er, that 
the note had been in fact paid. 

It appears from appellant’s testimony, as well as from the 
record of his final settlement of his father’s estate, made in 
the year 1860, that the note not having been paid, was 
charged to him in the account, and that upon his final set- 
tlement, that estate was indebted to him in a small amount. 
Appellant testified that-on that settlement, after the amount 
of the note was charged against him, it was turned over to 
him as his individual property, and he had ever since held it 
as such, and nothing had ever been paid on it except the 
$500 endorsed as a credit thereon. Upon this testimony 
and the introduction of the note, appellant rested. 

Upon cross examination appellant was asked: “Did you 
distribute the money mentioned in the note?” Appellant 
objected to this question, but his objection was overruled, 
ane the court compelled him to answer, and he excepted. 
Witness having answered that the estate was indebted to 
him, the contestants asked how the indebtedness arose. 
The appellant objected to this question, but his objection was 
overruled and he excepted. The contestants then offered in 
evidence the petition for the sale of 8S. M. Harwood’s lands; 
also his will; the report of the sale of the lands; the report 
ne distribution of negroes; the report of the assignment 
OL. LIV. 
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of the dwelling house to testatrix, the widow of S. M. Har- 
wood; the deed made by appellant to testatrix for the land ; 
also a deed made by Elizabeth Harwood to appellant, dated 
21st September, 1860; also a deed of Samuel B. M. Har- 
wood and his wife, to said Elizabeth, dated the 31st.day of 
May, 1859; and also the will of said Elizabeth. 

The bill of exceptions recites that “to the introduction of 
each of these papers, as severally offered, the administrator 
severally objected, and each of said several objections was 
severally overruled, and the papers introduced in evidence, 
and the administrator severally excepted.” 

The deed made by Harwood, as executor, to said Eliz- 
abeth, of the lands sold her, belonging to the estate of 
S. M. Harwood, recited the sale under the order of the pro- 
bate court, and her purchase on the 6th of June, 1859, for 
fifteen hundred and seventy dollars, payable one year there- 
after, with interest from date; and that afterwards, on the 
10th day of September, 1860, the probate court made an or- 
der directing him to convey title to the said Elizabeth. 

The deed from Elizabeth to the appellant, dated Septem- 
ber 21st, 1860, recites that it was made in consideration of 
appellant’s having “assigned and delivered to her E. A. 
Roberts’ and Elisha Lacy’s bond for title for a certain parcel 
of land, in the town of Gainesville,” and for the further con- 
sideration that appellant should pay the balance of the pur- 
chase money due on said lands when the same fell due.” 

The contestants then introduced Dr. Pearson, the husband 
of Cordelia, who was one of the contestants, and a surety on 
the note in question, and asked “if he had ever been notified 
about his wife’s being surety on note.” Appellant objected 
to this question, but his objection was overruled, and he ex- 
cepted. The witness testified that the note was never pre- 
sented to him or wife. He further testified, against the ob- 
jection and exception of the appellant, that “not until after 
testatrix’s death had he heard that appellant had the note. 
The witness then testified to a conversation between himself 
and appellant, some three or four months after testatrix’s 
death.” Contestants proposed to re-examine the witness ; 
the a objected ; his objection was overruled, and ap- 
pellant excepted. Elizabeth Harper, another contestant, tes- 
tified that she “never heard appellant say anything of his 
mother’s indebtedness to him.” She. was then asked if she 
had ever heard appellant “say that testatrix did not owe 
him anything?” ‘his question was objected to, as leading. 
The objection was overruled and appellant excepted. The 
witness then testified, that she had heard him say “ he did 
not have a scratch of a pen against her.” This was just af- 
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ter the contract, about the exchange of places. Witness con- 
tinued as follows: “I am now living on the place for which 
my mother exchanged.” The question was then asked, “Do 
you know anything of any money transactions between him 
and her?” ‘The question was objected to, on the ground 
that witness was a party to the settlement, and a legatee and 
devisee under the will of the deceased whose estate was be- 
ing settled, which facts were admitted. The objection was 
overruled, the question answered, and the appellant excepted. 
The witness then testified, that appellant borrowed $500 in 
gold from testatrix, in July, 1871. 

Contestants next introduced James E. Hart, another con- 
testant, who testified that he was intimate with appellant, 
and that he (appellant) resided on the lands of his father ; 
that there was no change of possession after the sale. “Mrs. 
Harwood lived on the old home place until 1860. She had 
thirty-one acres of land allotted to her under her husband’s 
will. Appellant came to me in Gainesville and said he wished 
to consult about buying the Roberts place, and that he 
wanted to exchange the house and lot in Gainesville for the 
thirty-one acres of his mother. Afterwards Mrs. Harwood 
(testatrix) moved in, and appellant moved out.” The appel- 
lant “ objected to any conversation, or oral proof, as to the 
consideration of the exchange of lands, in contravention of 
the deed which contestants had already introduced ;” but the 
objection was overruled, and the statement as to the purpose 
of the trade was introduced in evidence, and appellant ex- 
cepted. 

The appellant then introduced the depositions of a witness 
proving the declarations of the testatrix, about the year 1868, 
to the effect that she owed the note in question, and did not 
know how she could pay it unless she sold her house and 
lot. Appellant then testified about the five hundred dollars, 
and that it was paid as a credit on the note. 

Much testimony was introduced, and in many respects 
conflicting, as to whether the note was not paid by certain 
dealings and transactions between the appellant and the tes- 
tatrix during her life ; but it is unnecessary, in the view the 
court took of the case, to set it out. 

The court refused to allow the credit for the note, and 
charged appellant with the five hundred dollars, as for so 
much money borrowed.from the testatrix. 

The refusal to allow the amount due on the note, charging 
appellant with the $500, and the various rulings to which ex- 
ceptions were reserved, are now assigned as error. 


Snepicor & CockRretL, for appellant.—The executor under 
VoL. LIV. 
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the facts had the right to retain for the debt evidenced by 
testatrix’s note.—Milan v. Ragland, 19 Ala. 85; 36 Ala. 117; 
8 Ala. 552. When appellant accounted for the note, he be- 
came the owner.—36 Ala. 117; 19 Ala. 552; 19 Ala. 85. The 
fact that the note was barred does not affect the administra- 
tor’s right to retain out of personal assets.—28 Ala. 484; 
7 Ala. 404; 9 Ala. 502. He is not bound to plead the statute 
of limitations, and the heirs cannot plead it for him.—25 
Ala. 79. The questions as to the consideration of the deeds 
was inadmissible. The consideration thus recited could not 
be contradicted by oral proof. The inquiry as to Cordelia’s 
husband not knowing about the note, was clearly immaterial. 
The heirs and legatees are not competent to prove transac- 
tions with the deceased, so as to charge the administrator. 


Cook & Lirrie, contra.—When appellant charged himself 
with the note on the settlement of his father’s estate, the 
debt was extinguished.—40 Ala. 437; Wray v. Cox, 24 Ala. 
337. He was not bound to charge himself with it, unless he 
wished to. His doing so is a voluntary payment; the pre- 
sumption is that he paid it out of the assets in his hands. 
The possession of the note is not enough in this case. Ap- 
pellant may have obtained it among the papers of his testa- 
trix, after her death.— Bates v. Vary, 40 Ala. 439. The note 
in dispute here, was barred at the time of the testatrix’s 
death. Appellant could have sued on it at any time after he 
claims to have become owner, after the settlement of his 
father’s estate-—Sims v. Sims, 30 Miss. 333. 





BRICKELL, C. J.—This was a proceeding by the appel- 
lant, as administrator, with the will annexed, of Elizabeth 
D. Harwood, deceased, for a final settlement of his adminis- 
tration. On the hearing in the court of probate, several of 
the legatees contested the legality and justness of a credit 
claimed by the appellant for the principal and interest of a 
promissory note, made by the testatrix in her life, payable 
to the appellant as executor of the will of Samuel M. Har- 
wood; and also claimed to charge the appellant with the 
sum of five hundred dollars, entered as a credit on said note, 
as in fact money loaned by the testatrix to the appellant. . 
The objections to the note were that it was barred by the 
statute of limitations, and had, as alleged, been in fact paid. 
Much evidence was introduced in support of and in answer 
to the objections, and on the point whether the credit on the 
note was a payment thereon or a loan to the appellant. The 
rulings of the court to which exceptions were taken, relate 
to the admission of evidence, and the rendition of a decree 
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excluding the note as a credit, and charging the appellant 
with the five hundred dollars endorsed thereon as a credit, 
as in fact a loan to him. 

It is not disputed that the note was made by the testatrix, 
and on a sufficient consideration, payable to appellant, as 
executor of Samuel M. Harwood. It bears date June 6th, 
1859, and is payable twelve months thereafter, with interest 
from date. The credit endorsed is of date July 27th, 1871. 
The time of the death of the testatrix does not appear, other- 
wise than from the statement of one witness, that it was in 
the latter part of the year 1871. Deducting the period of 
time elapsing between January 11th, 1861, and the 21st Sep- 
tember, 1865, as prescribed by Ordinance No. 5 of Conven- 
tion of 1865, the statute of limitations perfected a bar of the 
note, on the 18th day of March, 1871, before the alleged 
payment was made. A partial payment, prior to the Code, 
would, if made before the bar of the statute was perfect, 
prevent its running, and it would also remove the bar if com- 
oa Watson v. Dale, 1 Port. 247; McGehee v. Greer, 7 

ort. 537. These authorities also established that though 
the payment was endorsed on the note, the party relying on 
it to prevent or remove the bar of the statute, must affirma- 
tively prove that the payment was made, and its date.— 
Knight v. Clements, 45 Ala. 98; 2 Green’s Ev. § 440. The 
Code has now changed the law, so that a partial payment 
will not remove the bar when it has attached, though it will 
prevent it from attaching until the prescribed period elapses 
after the time of its making. An unconditional promise in 
writing only, will now remove the bar of the statute.—R. C. 
§ 2914. The note was, therefore, barred in the life time of 
the testatrix, before the partial payment, and that payment, 
if made, had not the effect of reviving it asadebt. It seems 
that at common law, though there is some contrariety of de- 
cisions on the point, an executor or administrator could re- 
tain for a debt due himself, though it was barred by the 
statute of limitations.—2 Williams’ Ex’rs, 902; 1 Lomax on 
Ex’rs, 654. This court, in the case of Knight v. Godbolt, 7 
Ala. 304, affirmed that the administrator had the right to re- 
tain for any just debt due himself, although within the bar 
of the statute. The reason given is, that he could pay the 
debt of another, which was barred by the statute, and of 
consequence could pay himself. The decision to which we 
have referred, having stood for thirty years, cannot now be 
departed from. It was not material, therefore, on the con- 
test in the court below, whether the note was barred by the 
statute of limitations or not. The fact of its execution ona 
sufficient consideration, not being disputed, the only inquiry 

VoL. LIv. 
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was, whether it had been paid. It must be borne in mind, 
however, that an executor or administrator cannot revive a 
debt barred by the statute, nor retain for one due himself, 
so as to affect the devise or descent of real estate.—Bond v. 
Smith, 2 Ala. 660; Jovers v. White, 6 John. Ch. 360. 

The note was certainly assets of the testator of appellant, 
given for the purchase money of lands sold by appellant as 
executor, in his representative capacity. ‘That the appellant 
had made a final settlement of his executorship, and on such 
settlement had been charged with the note in the life time of 
the testatrix, as if he had collected it from her, was shown 
by the record of the settlement, and does not appear to have 
been controverted. Thereby the note became his property, 
and he could have sued thereon, in his own name, or pleaded 
it as a set off to an action against him, founded on any debt 
due from him individually to the testatrix.—Hall v. Chenault, 
13 Ala. 710; White v. Word, 22 Ala. 442; Waldrop v. Pear- 
son, 42 Ala. 636; Dunlap v. Newman, 47 Ala. 489. The note 
was not thereby extinguished as insisted by the counsel for 
the appellee. It remained a subsisting debt against the tes- 
tatrix, she being afterwards the debtor of appellant individ- 
ually, and not in his representative capacity. It was not 
material whether he had paid the amount of the note to 
those entitled to distribution of the assets of his testator or 
not. Satisfaction of their demands against him for the 
amount of the note, as charged in his final settlement, was 
not essential to his right of property in the note. That right 
became perfect when the decree was rendered, charging him 
with it, on his final settlement.— Waldrop v. Pearson, supra. 
It was not proper, therefore, for the court to permit the ap- 
pellees to inquire of the appellant, on his cross-examination, 
whether he had distributed the money mentioned in the note, 
nor, when he answered negatively, and assigned as the rea- 
son it was not distributed was the indebtedness of the estate 
to him, to inquire further into the manner of that indebted- 
ness. All such evidence was wholly irrelevant. The record 
of the final settlement disclosing he had been charged with 
the note, whether that charge was proper or improper, or 
whether he had fairly accounted for the note to his cestuis 
que trust, or had retained it in satisfaction of an unjust de- 
mand, was foreign to the issue before the court. The de- 
cree on the final settlement, ascertaining a balance due him 
from the estate, although ne is charged with the note, was 
conclusive of his right, and incapable of impeachment in 
this proceeding. 

Nor was it permissible, so far as this record discloses, for 
the court to permit the introduction of appellant’s petition 
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for the sale of the lands of his testator, the purchase money 
of which was the consideration of the note; nor the will of 
his testator ; nor the report of sale, nor the distribution of 
slaves. All these records were irrelevant, and their intro- 
duction could produce only confusion, obscuring the real in- 
qviiries before the court. The deed made by the appellant 
as executor, conveying the lands to the testatrix, though it 
does not recite the payment of the purchase money, was ad- 
missible as a fact, having some tendency, however slight, to 
show the purchase money, the consideration of the note, had 
been paid, and was properly admitted. The deed made by 
the testatrix to the appellant of the lands she had purchased, 
expresses a specific consideration—the transfer of the bond 
for title of a third person, to lots in the town of Gainesville, 
and the covenant of the grantee to pay the unpaid purchase 
money of such lots. No evidence was offered that payment 
of this note was its consideration. Such a consideration is 
wholly variant in character from that expressed. Whether 
it could be proved in opposition to the terms of the deed is 
not a question presented.—McGehee v. Rump, 37 Ala. 655; 
Murphy v. Br. Bank Mobile, 16 Ala. 90. 

The deed was irrelevant, and ought not to have been re- 
ceived in evidence. 

The evidence of the witness Pearson, that he had inter- 
married with oue of the sureties on the note, a daughter of 
the principal, and had not been notified of the existence of 
the note, during the life of the principal, was not admissible. 
It had no bearing on the inquiry, whether the note had been 
paid. There was no inability to pay on the part of the prin- 
cipal, and no reason shown to exist for giving him notice. It 
is apparent that the principal, the testatrix, and the appel- 
lant, her son, lived in the most intimate and confidential re- 
lations, and that to her alone he looked for payment, and not 
to the sureties, who probably were required and accepted 
in the first instance only to comply with the statute regulat- 
ing sales of lands by executors or administrators. No rea- 
sonable inference of payment could be drawn from the fact 
that the witness had not been notified of the existence of 
the note. The giving such notice to him, if it could have 
served any purpose, would only have induced the witness, 
for the protection of his wife, to insist that it should be col- 
lected by suit, or his wife released, or to have demanded in- 
demnity from the principal. The appellant would have 
avoided, rather than subjected his mother to such vexation. 

The re-examination of a witness, or permitting a party to 
propound to his own witness a leading question, is matter of 
— in the primary court, not revisable on appeal. 

OL, LIV, 
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One of the contestants against the objection of appellant, 
was permitted to prove that in July, 1871, the appellant bor- 
rowed of the testatrix five hundred dollars in gold. The ob- 
jection was founded, we suppose, on the exception in the 
statute, “that in suits or proceedings by or against executors 
or administrators, neither party shall be permitted to testify 
as to any transaction with, or statement by the testator or 
intestate, unless called to testify thereto by the opposite 
party.” —R. C. § 2704. In Kirksey v. Kirksey, 41 Ala. 626, 
the final settlement of an executor or administrator, was held 
a proceeding within the meaning of this statute, and that the 
distributees were not competent as witnesses to testify in 
reference to the genuineness of the intestate’s signature to a 
note claimed by the administrator to be due him. The rea- 
son assigned is thus stated: “To allow the administrator to 
testify as to the signature to the note in controversy, would be 
allowing him to testify as to a transaction with the intestate, 
within the meaning of the statute, and he would, therefore, 
be an incompetent witness, under the act, for that purpose ; 
and heyce the other parties must be held to be incompetent.” 
The first case arising under this statute, which came before 
this court, was that of Stuckey v. Bellah, 41 Ala. 700, a suit 
against a defendant individually for a conversion of a gold 
watch, which the plaintiff had an election to commence 
against him as an administrator, or as an individual. The 
plaintiff claimed the watch as a gift from the intestate, and 
was received as a witness to prove it. It was held the pur- 
pose of the exception in the statute was to prevent a living 
party from establishing, by his own evidence, a right in him- 
self, against the dead, who could not be heard in answer to 
him; and to remove the temptations to fraud and perjury, 
which the opportunity of testifying without the fear of con- 
tradiction would afford. This purpose, the plaintiff havin 
an election of suit, could not defeat, by suing the persona 
representative individually, rather than in his representative 
capacity. The evidence of the living, as to transactions 
with, or admissions or declarations of the dead, is in its na- 
ture ex parte ; and if it be right that the living, who can con- 
front each other, should be witnesses when they have a di- 
rect, immediate interest involved, it cannot be just to permit 
them to testify when they alone have the opportunity of be- 
ing heard. In the operation of the rule of exclusion, there 
must be mutuality. If the party is excluded from establishing 
a claim in his own favor against the dead, those who have 
succeeded to the rights of the dead, and stand to the living 
in the relation of adverse suitors, must not be permitted to 
fix on him a liability~to the dead, which he cannot repel by 
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his own evidence. If the contestant was a competent wit- 
ness to prove the loan by the testatrix to the appellant, he 
must have been competent to disprove it, or to prove its 
payment to her. Thus he would, in violation of the words 
of the statute, and of its policy, have been testifying as to a 
transaction or statement had with the deceased, uader the 
temptations which an acquittance from liability would pre- 
sent. His competency to prove payment or to prove any 
transaction or statement with the testatrix would not be in- 
sisted on, and without destroying all mutuality in the operation 
of the statute, the contestant was equally incompetent, and 
the court erred in admitting her evidence. 

The court of probate, on the settlement of administra- 
tions, determines questions of fact without the intervention 
of a jury. Its action upon the whole evidence thus becomes 
matter of law, revisable onerror. It has grown to be a rule 
of practice not to reverse its judgment on the facts unless it 
is manifestly wrong. In Boyle v. Boyle, 23 Ala. 544, it is 
held, when the whole evidence is set out, its judgment should 
not be reversed, if rejecting illegal evidence which may have 
been received, enough remains to support it. In Mins v. 
Sturdevant, 23 Ala. 664, the decree of the court was reversed 
for the single error of admitting incompetent evidence, 
though it was urged the admission of such evidence worked 
no injury, as without it there was abundant evidence to sup- 
port the decree. The court said in answer: “It is true the 
bill of exceptions sets out much other evidence, but it is not 
for this court to say that the proof was abundant without the 
evidence in question, and that therefore no injury could arise 
from the admission of the testimony. The rule of this court 
is, that it will presume isjury from error, unless the record 
itself rebuts the presumption. This the record, in our opin- 
ion, does not do. We may have our own private opinion as 
to which side has the advantage in the weight of testimony 
offered, but we cannot pretend to say the court below was 
not materially influenced by the evidence in question. If the 
defendants in error would avail themselves of the principle 
which they invoke, they should show by the bill of excep- 
tions, or in some other manner by the record, that the court 
below was in no respect influenced by the testimony admit- 
ted, or that no injury resulted to the plaintiff in error from 
the ruling of the court.” Again it is said, the question was 
one purely of the competency of the evidence offered. In 
Kirksey v. Kirksey, 41 Ala. 626, without any reference to for- 
mer decisions, it was said, in revising the decree of the court 
of probate on a final settlement, each assignment of error 


eens only to the admission or rejection of evidence, that 
OL. LIV. 
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“in passing on the merits of the case, we must look at the 
evidence, as the probate judge should have done; and, ‘con- 
sequently, no injury will result from the admission of illegal 
or irrelevant testimony.” ‘The decree of the court of pro- 
bate was reversed, and yet the only errors the court could 
have committed was in the admission or exclusion of evi- 
dence. It cannot be doubted that when illegal evidence is 
admitted, or legal evidence excluded, on a trial before a jury, 
the error creates presumption of injury, compelling a rever- 
sal, unless the presumption is repelled. We do not propose 
now to examine the various decisions on the point, but a 
critical analysis of them will result in this, that the evidence 
admitted, or rejected, discarding all considerations of its 
credibility, was merely superfluous or cumulative, when the 
presumption of injury has been regarded as repelled. The 
court has never assumed to enter the jury box, and say the 
jury ought not to have been affected by the evidence admit- 
_ted, or could not have been by the evidence excluded, if it 
had been admitted. It is enough that the one or the, other 
could have had a legitimate influence on the jury. How far 
the jury ought to have been controlled by the one or the 
other is a matter resting in the honest, enlightened and just 
discretion of the court, on a motion for a new trial. In our 
system, the judge is often substituted for the jury, and is 
made not only to declare the law, but is the trier of facts. 
From his judgment an appeal lies to this court. The record 
discloses all the evidence, and that parts of it were admitted, 
against the party complaining of error. How can this court 
pronounce judgment? A judgment should never be reversed 
here, unless it can be said, in the language of the common 
law writ of error, there is “ manifest error to the great pre- 
judice” of the party appealing. When error is found, the 
presumption of prejudice or injury arises, and unless it is 
clearly repelled, a reversal must follow. If illegal evidence 
has been admitted the judgment must be reversed, unless the 
remaining evidence is without conflict, and supports the 
judgment. When there is conflict, and the judgment can be 
supported only by an inquiry as to the credibility of the wit- 
nesses, and the preponderance of evidence, it is better to 
submit that question anew to the decision of the primary 
court, which can have the witnesses before it, and ob- 
serving their demeanor, is the better able to pass on their 
credibility. Discarding the evidence we have declared inad- 
missible, that remaining is in painful conflict, and without 
expressing an opinion as to its weight, we are not prepared 
to render judgment on it. 
For the errors noticed, the decree must be reversed and 
the cause remanded. 
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R. & J. MeLester v. Somerville & 
MeEachin. 


Trover. 


1. Crop lien; what necessary to constitute.—An instrument acknowledging 
advances to make a crop, will not create the statutory lien, (R. C. § 1858,) 
unless it truly recites, substantially in the language of the statute, the facts 
upon which it gives the lien ; if the recitals be false, or do not come up to the 
requirements of the statute—as where it does not state the advance was ob- 
tained bona fide. &c.—the instrument will not create the statutory lien, though 
if it contain apt provisions for such a conveyance, it may operate as an ordi- 
hary mortgage. 

2. Same; word provisions, as used in.—The word ‘ provisions,” as used in 
the statute, must be constrned as meaning food and proverder, for man and 
beast employed in making the crop, and does not include money or supplies 
to pay the hire of laborers, whether their work was to be paid for in money, 
clothing, or other supplies. 

3. Mortgage; what does not render fraudulent per se.—Although a mortgage 
conveying crops, and reciting, in the language of the statute, that it was given 
to secure advances made in money, to enable the mortgagee to make a crop 
for the current year, and without which advance it would not be in his power 
to make a crop, &c.—was, in fact, made to secure an antecedent indebtedness; 
this of itself will not render it fraudulent and void as to existing creditors ; 
and although the instrument can have no efficacy to confer the statutory ‘‘crop 
lien,” yet if made in good faith, without any intent to hinder, delay or defraud 
creditors, and properly recorded, it will take precedence over a subsequent 
mortgage upon the same property. 

4, Attorney's fees; when recoverable as part of the damages in trover.—Attor- 
ney’s fees in prosecuting a suit to recover damages for the conversion of mort- 
gaged property, as well as the principal and interest of the debt secured, are 
recoverable as part of the damages 1n trover, when the property converted and 
interest from the time of the conversion, equals or exceeds in value the debt, 
interest, and attorney’s fees, and the mortgage expressly provides that the ‘‘pro- 
ceeds of sale be first applied to attorney’s fees, and all costs of collecting the 
amount due and expenses of the sale.” 


AppEAL from Circuit Court of Tuskaloosa. 

Tried before Hon. W. 8S. Mupp. 

This was an action of trover by Somerville & McEachin, 
the appellees, against R. & J. McLester, the appellants, to 
recover damages for the conversion of certain corn and cot- 
ton. Both parties deduced title from Caldwell & Durrett, 
under written instruments executed by them under the fol- 
lowing circumstances: Caldwell & Durrett were partners, 
engaged in the business of planting, in Tuskaloosa county, 
during the years 1870, 1871 and 1872. In the year 1872, the 
partnership rented the “Caldwell place,’ and raised thereon 


in that year the cotton and corn in controversy. 
VoL. LIV. 
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On the 5th day of February, 1872, Caldwell & Durrett, 
executed a written instrument to Somerville & McEachin, 
which recited that Caldwell & Durrett “have received from 
Somerville & McEachin advances in money amounting to 
eleven hundred and twenty-five dollars, to enable us to make 
a crop for the year 1872, which we obtained bona fide for the 
purpose of making a crop as aforesaid, and without which 
we would not be able to obtain the necessary teams, provis- 
ions and farming implements to make said crop; and, where- 
as, we may receive further advances from said Somerville 
& McEachin, for the purpose aforesaid—Now, THEREFORE, 
in consideration of the premises, and the further sum of five 
dollars, to us in hand paid by said Somerville & McEachin, 
we hereby give the said payees the statutory lien on said 
crops, made by us the present year on the Caldwell planta- 
tion in said county, as provided by $1858 of the Revised 
Code of Alabama, and bargain, sell and convey unto them 
and their heirs forever, the following property: All the crops 
made by us the present year on the Caldwell plantation in 
said county.” This instrument provided, that Sommerville 
& McEachin might take possession of the crops and sell 
them, if the advances were not paid by the first day of Jan- 
uary following, and apply the proceeds, first, to the payment 
of attorney’s fees, and all costs of collecting the amount due 
and making the sale; and, secondly, in discharging the 
amount due for advances and interest, and any surplus 
remaining to be paid to Caldwell & Durrett. This instru- 
ment was properly acknowledged and recorded in Tuska- 
loosa county, on the 11th day of April, 1872. 

The consideration of this instrument was shown to be as 
follows: In May, 1870, Somerville & McEachin loaned 
Caldwell & Durrett $1,000 in money, taking a mortgage and 
lien note on certain mules and stock owned by them, and 
also on the corn and cotton to be raised by them that year. 
In February, 1871, the lien of said instrument was released 
and the debt renewed, Somerville & McEachin taking a 
new mortgage and lien note, and allowing Caldwell & Durrett 
to retain the crop and mules. In January, 1872, Caldwell & 
Durrett were asked to make payment; and if the mortgage 
then existing had been foreclosed they could not have con- 
tinued farming operations ; but atterwards an agreement was 
made, by which Caldwell & Durrett were allowed to sell their 
cotton upon which Somerville & McEachin had a lien, and 
to renew the debt. This was done by the “instrument of 
February 5th, 1872, the substance of which is set out above. 
There was testimony on the part of the appellees that these 
transactions were entered into in good faith, &e. 
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The plantation which Caldweil & Durrett cultivated in 
1872, was rented from Mrs. S. L. Caldwell, administratrix of 
the estate of one John S. Caldwell, and they had executed a 
mortgage to her on all the crops raised that year, and the 
mules and stock, subject to existing liens, to secure the rent ; 
it being expressly stipulated, however, that this was not to 
impair her statutory lien as landlord. The rent thus secured 
was $1,400, payable January 1st, 1875. 

R. & J. McLester claimed title to the corn and cotton, un- 
der an instrument executed to them by Caldwell & Durrett, 
on the 1st day of May, 1872, and duly recorded on the 23d 
day of the same month. This instrument recited that Cald- 
well & Durrett were indebted to R. & J. McLester, in the 
sum of $2,901 98, due by promissory note, due January Ist, 
1873 ; that the McLesters have furnished and agreed to 
furnish, Caldwell & Durrett “with supplies to enable them 
to make a crop, the present year, to the amount of $1,500, in 
addition to the amount due by said promissory note, which 
shall be due January Ist, 1873; that said supplies are 
furnished bona fide to enable said Caldwell & Durrett to make 
a crop the present year; and said Caldwell & Durrett being 
willing to secure to said R. & J. McLester the payment of 
said promissory note, and said sum of $1,500 supplies 
furnished, and to be furnished as aforesaid, &c. The instru- 
ment then conveys the stock, &c., and the crops to be raised 
that year, on the plantation, to secure the payment of the 
note and advances, and in default of payment authorized R. 
& J. McLester to enter and sell the crops and stock, &e. 

It was shown that Caldwell & Durrett were largely in- 
debted to R. & J. McLester for supplies furnished prior to 
January, 1872, and the note for $2,901 98 was given to close 
up the account. Early in January, 1872, R. & J. McLester 
verbally agreed to advance to Caldwell & Durrett the neces- 
ary provisions to make a crop for 1872, and the latter agreed 
to execute a mortgage on their stock, farming implements 
entire crop to be raised that year, to secure such advances 
and their prior indebtedness also. “The mortgage to R. & J. 
McLester, dated May 11th, 1872, was executed in pursuance 
of this understanding, and it was expressly understood that 
said mortgage was to be a crop lien on the crop to be grown 
in the year 1872.” The McLesters furnished all the supplies 
Caldwell & Durrett used in making the crop of 1872, and 
without these supplies Caldwell & Durrett could not have 
cultivated the plantation. The amount advanced exceeded 
the $1,500 agreed on, because additional advances were nec- 
essary to finish the cultivation and gathering of the crops. 
ae McLesters had no actual knowledge of the existence of 
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the mortgage to Somerville & McEKachin, until after receiv- 
ing and disposing of the property in controversy in this suit. 

The supplies advanced in the year 1872, by the McLesters, 
were worth $2,657 05, and they introduced the account, show- 
ing the various supplies furnished. Many of the items of 
the account were for whisky, soap, tobacco, clothing, shoes, 
and other things usually furnished to farm laborers, as well 
as for corn, meat, &e. 

In January, 1873, the appellees received from Caldwell & © 
Durrett 27 bales of cotton, valued at $2,263 25, at its highest 
price, grown on the Caldwell plantation in 1872, and dis- 
posed of it, crediting the proceeds on the debt due by Cald- 
well & Durrett. They also received and disposed of some 
corn and fodder grown on the plantation the same year, but 
the testimony tended to show that this was bought from the 
landlord, to whom Caldwell & Durrett had delivered it in 
payment of rent, and the balance due on the rent was paid 
by the appellees, less $200, which was released. 

The court charged the jury, in substance: 1st. That 
neither of the conveyances made by Caldwell & Durrett to 
Somerville & McEachin, or to R. & J. McLester, created 
any statutory lien on the crops, under the Revised Code. 
2d. That these instruments could not be operative except as 
mere ordinary mortgages. 3d. That the mortgage to Som- 
merville & McEachin being first executed and recorded, had 
a prior lien on the crops of 1872 to that created by the mort- 
gage to KR. & J. McLester, unless shown to be void as to 
them. 4th. That the deed executed to Somerville & Mc- 
Eachin was void as to R. & J. McLester, if executed with 
intent to hinder, delay, or defraud creditors, and R. & J. 
McLester were creditors of Caldwell & Durrett at the time 
of its execution. 5th and 6th. If Caldwell & Durrett were, 
in fact, indebted to Somerville & McEachin, prior to the 
execution of the mortgage to them, and it was executed in 
good faith, without any intent to hinder, delay, or defraud 
creditors, the falsity of its recitals, as to the purpose for 
which it was made, would not of itself render it void, but 
that the jury might look to these facts, and the other evi- 
dence in the case, to determine that question. th. If the 
jury {found the deed to Somerville & McEachin fraudulent 
and void, under the rule of law given them, their verdict 
must be for the defendants; otherwise, they should find for 
the plaintiffs. 8th. If plaintifis were entitled to recover, the 
measure of damages would be the value of the crops con- 
veyed by plaintifis’ mortgage, and converted by the defend- 
ants, at the time of its conversion. 9th. If the property 
converted, and interest thereon from the time of the conver- 
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sion, shall be more than enough to pay off the amount se- 
cured by the deed to the plaintiffs, then the measure of dam- 
ages would be the amount so secured, to be paid under said 
deed; and this amount would be the amount due on the debt 
to S. & M., and interest thereon to the present time, and the 
attorneys’ fees, and other costs of collecting said sums and 
making the sale, and this would include attorneys’ fees neces- 
sary to recover said property, or damages for the conver- 
sion thereof. 

The appellants duly excepted to the giving of each of 
these charges. 

The appellants requested the court, in writing, to charge 
the jury as follows: “4. If the jury believe, from the evi- 
dence, that said McLester paid to the landlord, Mrs. Cald- 
well, the sum of $1,200, for rent of said plantation, known as 
the Caldwell plantation, cultivated by said Caldwell & Dur- 
rett as her tenants, and that he furnished all the supplies to 
make the crop of 1872, then said Somerville & McEachin 
can not recover of said McLester any part of the proceeds 
of the crop grown by said Caldwell & Durrett on said plan- 
tation, unless there is a surplus in his hands after he has 
been paid for said advances, and for said rents.” 

The court refused to give this charge, and the appellants 
duly excepted, as also to the refusal to give other charges, 
asserting, in substance, the converse of the propositions of 
law declared in the charges given by the court. There was 
a verdict and judgment for the plaintiffs. 

The various rulings to which exceptions were reserved are 
now assigned as error. 


Van Hoose & Powe t, for appellants. 


Lewis & HarGrove, contra. 





MANNING, J.—The lien for advances to make crops 
generally called “the crop lien”—provided for by section 
1858 of the Revised Code, “shall have preference of all other 
liens, except that for the rent of land.” This is expressly 
declared in the enactment. The lien takes priority over 
older liens not of the same nature, though previously obtained 
by mortgages, or other solemn instruments. 

A statute which has this effect must be strictly construed ; 
and the instrument by which the lien is created, must be 
conformed to all its essential requirements. When the law 
takes pains to declare that the advances to enable a crop to 
be made, for which a party may have on it this extraordinary 
lien, are “advances in horses, mules, oxen, or necessary pro- 

VoL, LIV. 
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visions, farming tools and implements, or money to purchase 
the same.” we are yot at liberty to add any other article to 
those so specified. This view is confirmed by the subse- 
quent clause of the same section, in which these same things 
are referred to more concisely as the “necessary team, pro- 
visions and farming implements ;’ the word team, embracing 
“horses, mules and oxen,” and farming implements, “farm- 
ing tools and implements.” 

Other things, doubtless, there may be indispensable to the 
making of the crop. Laborers may be required to control 
the “horses, mules and oxen,” or to use the “tools and im- 
plements.” Yet, obvious as this must have been to the leg- 
islature, they did not include among the things for which 
the benefit of such a lien would be allowed, money for the 
purchase of labor, or to pay the hire of laborers, whether 
such hire was to be paid in cash, or with clothing or other 
supplies. The word “provisions,” used in the statute, must 
be understood in the sense in which it is generally employed, 
especially on plantations, or in reference to their being used 
thereon, as meaning food and provender for men and beasts, 
and not in the broader signification which in some connec- 
tions it will bear. For any other articles, as well as for 
those mentioned in section 1858, a mortgage on the crop to 
be grown, or on any other property of the mortgagor, may 
be executed; but the lien it creates will have priority over 
others only according as it may be older, or as it may obtain 
advantage over them by being duly recorded. Any thing 
else that may be required for the making of a crop, besides 
those mentioned in the statute, must be procured otherwise 
by the person needing them. He can not, for them, give a 
lien which shall have the privilege of precedence that is 
accorded to a crop lien. 

The note or obligation given to create the lien must, more- 
over, contain a declaration that the things or thing advanced, 
or moneys advanced to purchase the same, were obtained 
by the person procuring them, “bona fide for the purpose of 
making a crop—and ‘that, without such advance, it would 
not be in the power of such person to procure the necessary 
team, provisions and farming implements to make a crop.” 
Without a substantial compliance with these terms and con- 
ditions prescribed by law, the instrument can not operate to 
create a crop lien. But it may be valid as an ordinary mort- 
gage, if framed to have that effect, whether given for the 
articles mentioned in the statute or any other.—Gafford v. 
Stearns, 51 Ala. 434. 

According to these views of section 1858, neither of the 
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instruments executed by Caldwell & Durrett, to the parties 
to this suit, creates a privileged crop lien. That to Somer- 
ville & McEachin does not, because none of the articles 
specified, or money to buy them, to enable a crop to be made, 
was advanced by them in the year 1872. This is proved and 
admitted. And the instrument to the defendants, R. & J. 
McLester, does not create a crop lien, because it speaks only 
of “supplies” furnished and to be furnished, without speci- 
fying of what class these supplies were; and when we come 
to look into the account of them, we see at once that a very 
large portion were not of the kind mentioned in the statute. 

Both instruments, however, are framed so that they may 
be operative as common mortgages, supposing them to be 
free from fraud. There is no imputation of this against the 
deed made to appellants, the McLesters. Respecting that 
to Somerville & McEKachin, the question of fraud, or not, was 
_ fairly submitted upon proper instructions by the circuit court 
to the jury; who, by their verdict, determined it in favor of 
appellees, the plaintiffs below. And they, having the older 
and first recorded of the two instruments, are entitled to 
have the debt it provided for first discharged. 

We think there was no error in the charges given by the 
circuit judge to the jury. In some particulars, one or two 
of them might have been advantageously explained by addi- 
tional instructions, if such had been requested. 

The measure of damages was not incorrectly stated—the 
expenses of collection having been expressly provided for in 
the mortgage to plaintiffs below.—See Harbtinson v. Harrell, 
19 Ala. 753, 759. 

The fourth instruction requested by defendants and re- 
fused, which relates to the corn, &c., obtained of Mrs. Cald- 
well, the lessor for the rent due to her, did not present the 
question in regard to that matter, separately from defend- 
ant’s claim of priority for their advances, and was, therefore, 
properly refused. 

According to the view we have taken of the rights of the 
parties, there was no error in the refusal by the court to give 
the other instructions asked by defendants below, and its 
judgment is affirmed. 

Vou. LIV. 
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Wilkinson, Adm/’r, v. Bradley, Wil- 
son & Co. et al. 


Bill in Equity to enforce Vendor's Lien, and for Personal De- 
cree for Balance Due, against Debtor and an Agent who 
delivered up Purchase Money Note without exacting Payment. 


1. Multifariousness ; what bill not objectionable on ground of.—A bill seeking 
the enforcement of the vendor's lien, and a personal decree, for any balance 
remaining after exhausting the land, against the vendee and an agent entrusted 
witb the collection of the purchase money note, who, in collusion with the 
debtor and in fraud of the vendor’s rights, delivered up the note, without ex- 
acting payment,—is not multifarious. 

2. Sume.—In such a case, a good ground of equitable relief is shown 
against the vendee ; and if the fraud and combination with the agent, fixed a 
joint liability on both, enforceable in equity, joining them both as defendants, 
will not render the bill multifarious ; if, on the other hand, there is no joint 
equitable liability on the part of the agent, his liability is a purely legal de- 
mand, which cannot be entorced in equity ; and although the bill sets forth 
one equitable ground of relief, and seeks relief also as to other purely legal 
demands, disconnected with equitable demand, it cannot be held multifarious 
on that account. 

3. Objection; what waived.—Where the original bill dispenses with sworn 
answers in the foot note, and the amended bill contains no foot note, and does 
not dispense with sworn answers, and answers are put in without oath, with- 
out objection, the court will not enquire whether unsworn answers were prop- 
erly put in to the amended bill, but will treat them as properly filed. 

4. Transfer of credit on books of common banker ; when operates a i tooo 
One brother, for a debt due the other, contracted before and maturing during 
the late war, drew a draft on a firm of commission merchants, who were the 
trusted friends of both, having transacted their business for years, and kept a 
running account with each, prior to the date of the draft, and continuing after 
its maturity. The payee left the draft with this firm (whose acceptance had 
been waived,) for collection, and the drawer by shipments of cotton, sold 
before the issue of Confederate money, had put them in possession of ample 
funds to pay it at maturity. When the draft matured the commission house 
was largely indebted to the drawer, and without any specific instructions, but 
according to the commercial usages of the place, credited the amount of the 
draft in the payee’s account and charged themselves with so much collected for 
him, and gave themselves a corresponding credit, and made a like debit in 
their account with the drawer. Accounts current were sent the brothers show- 
ing these transactions, and the payee demanded gold (which had then ceased 
to be a circulating medium, ) of the commission merchants, though no objec- 
tion was made known to the drawer, who, several years afterwards, settled his 
account with the commission merchants, allowing them a credit for the 
amount. //eld: This was a valid payment as regards the drawer, and dis- 
charged him from all further liability. 


APprEAL from the Chancery Court of Madison. 
Heard before the Hon. H. C. SpEakE. 
The original and amended bills in this cause were filed by 
the appellant, George B. Wilkinson, as administrator of 
(43) 
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William W. Matthews, deceased, against Luke Matthews 
and Bradley, Wilson & Co., the appellees, to enforce a ven- 
dor’s lien on certain lands sold by appellant’s intestate to 
said Luke, and for a personal decree against said Luke and 
Bradley, Wilson & Co., for any balance due, after exhausting 
the lands, upon said Luke’s bill of exchange given for the 
purchase money, and left with Bradley, Wilson «& Co. for col- 
lection ; it being alleged that by collusion between these 
latter, and contrarv to intestate’s known instructions, the 
bill of exchange had been delivered up to Luke without hav- 
ing been paid, upon pretense that it had been discharged by 
certain transactions between Luke and Bradley, Wilson & Co. 

The case made by the amended bill was as follows: On 
the 4th of February, 1860, W. Matthews, who shortly after- 
wards moved to Texas, sold and conveyed to his brother 
Luke a tract of land in Limestone county, Alabama, for 
which Luke paid part in cash, and for the remainder drew 
two bills of exchange, dated Huntsville, Alabama, January 
10th, 1862, upon Bradley, Wilson & Co., in New O:leans, 
La., due at twelve and twenty-four months after date. The 
first bill was for $13,867, and the second for $14,898. Ac- 
ceptance of these bills was waived, and they were deposited 
by W. W. Matthews with Bradley, Wilson & Co., for collec- 
tion. 

The first of these, the bill states, was paid at maturity, 
and the only controversy is as to the payment of the last 
bill for $14,898. Luke knew that Bradley, Wilson & Co. 
were the agents of William to collect said bill, and they 
were also agents of Luke to pay it. Bradley, Wilson & Co. 
were indebted to Luke for an amount in excess of said bill 
of exchange, and when it fell due, in pursuance of a con- 
spiracy between them, without any money having been paid, 
Bradley, Wilson & Co. delivered up the bill to Luke, and he 
allowed them a credit therefor on his account, and they 
debited themselves with the amount in their account with 
W. W. Matthews. No money passed in the transaction, 
which was a scheme to defraud appellant’s intestate, and 
both Bradley, Wilson & Co. and said Luke refused, on ap- 
pellant’s demand, to deliver said bill of exchange to him, on 
the pretence that the same had been fully paid and dis- 
charged by the transaction above set forth. It was also al- 
leged that Luke made no provision to meet the said bill of 
exchange, except in Confederate money, which he and Brad- 
ley, Wilson & Co. both knew appellant’s intestate would not 
accept in payment, and that Bradley, Wilson & Co. had no 
authority to accept payment in anything but gold and silver, 
" was well known to said Luke. 

OL, LIV. 
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The original bill was filed on the 15th day of November, 
1869, and contained a foot-note, dispensing with answers un- 
der oath. The amended bill, filed July 10th, 1871, contained 
no foot-note, and did not dispense with sworn answers. The 
defendants answered both bills, but their answers were not 
sworn to. Each incorporated in his answer a demurrer for 
misjoinder of defendants, and for multifariousness, and Luke 
Matthews assigned, as an additional ground of demurrer, 
that he had never been notified of the non-payment of 
the bill. 

It appears from the evidence that Bradley, Wilson & Co., 
for many years prior to 1860, had been engaged in the busi- 
ness of cotton factors and commission merchants and col- 
lectors, having an office at New Orleans, La., and also at 
Huntsville, Ala., and were the confidential agents of both 
Luke and William, who had for many years kept running 
accounts with them. William left the bills with Bradley, 
Wilson & Co., with authority to collect them, without in- 
structions as to the currency in which payment should be 
accepted. On the 29th day of January, 1861, Bradley, Wil- 
son & Co. furnished William Matthews an account current, 
from which it appears that from the 20th day of January, 
1860, up to the 13th day of January, 1861, he had drawn 
several thousand dollars in excess of the amount to his 
credit, and after crediting him with the amount of Luke’s 
first draft, which was done on the day it matured, less than 
two thousand dollars remained to his credit. The books of 
Bradley, Wilson & Co., and also an account current fur- 
nished to Luke Matthews on the 17th day of April, 1861, 
show that the firm then owed him a balance of $31,825 15. 
The items of this account, on the credit side, commenced on 
the 13th day of November, 1860, and continued up to the 
17th day of April, 1861. On the 13th day of January, 1861, - 
when the first bill of exchange in favor of William fell due, the 
amount to Luke’s credit was several thousand dollars less 
than the amount required to pay it, but Bradley, Wilson & 
Co. paid it on that day, crediting William’s account, and 
making a corresponding charge against Luke. At various 
times between the 13th day of November, 1860, and the 17th 
day of April, 1861, Bradley, Wilson & Co. had received ffom 
Luke, and sold on his account, several hundred bales of cot- 
ton, the proceeds of which amounted to nearly seventeen 
thousand dollars, and this sum, added to collections made by 
them for Luke during the same period, swelled the credit 
side of his account to $46,106 48; and after deducting the 
amount of the first bill of exchange in favor of William, and 
less than $500 charged against Luke during the same period, 
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there remained to his credit the large balance of $31,821 15. 
Of this balance, there remained to the credit of Luke, on 
the 13th day of January, 1862, nearly twenty-two thousand 
dollars, and on that day, Bradley, Wilson & Co. charged 
Luke with the sum of $14,894 20, the amount of his second 
bill in favor of William, and gave the latter corresponding 
credit. A copy of W. W. Matthews’ account, in which this 
credit appeared, was sent to him, and it does not appear that _ 
he objected to it on that account. 

On the 24th of December, 1861, William Matthews wrote 
from LaGrange, Texas, to Bradley, Wilson & Co., as follows: 
“When my bill matures, you will please send me $2,000, and 
hold on to the balance for further orders. If any thing 
should occur so that my brother, Luke, should not meet my 
bill, you will please do me the kindness to advance me $1 000.” 
In reply to this, Bradley, Wilson & Co., on the 10th Janu- 
ary, 1862, sent him by express $2,000 in Confederate money, 
writing him that they did so, “although the draft had not 
matured, as they had no doubt ‘it would be paid when it fell 
due.” In this letter, they also call his attention to a letter 
written him on the 19th’ day of December, 1861. In that 
letter, after asking authority to endorse draft or bill when 
paid, (it being unendorsed and payable to William Matthews’ 
own order,) they say: “Large as the sum is, and tight as 
money matters are, the amount will be placed to your credit 
at maturity. We deem it proper to remark, that for money 
left in our hands, that is, subject to be drawn for at sight, we 
do not allow interest; but, being much in want of money 
these tight times, we w ould be w illing to retain your funds, 
or a part of them, for a given time. If, therefore, you do not 
wish to draw all your money when it is due, and will stipu- 
late an amount you will allow us to retain for a given time, 
we will allow you eight per cent. interest. In your reply be 
good enough to say how and when you want your money. 

On the 4th day of Js anuary, 1862, William Matthews writes 
inreply: “I received your fav or a few days since, and 
should have replied before this, but have been waiting to 
hear from Mr. Green, to know what kind of money he w ould 
take. I owe Mr. O’Daniel $5,000, which he will take in New 
Orleans, the balance I shall w ant as soon as I can hear from 
Mr. Green.” In this letter he authorized Bradley, Wilson & 
Co. to endorse the draft for him. when it was collected. On 
the llth of January, 1862, William Matthews writes them, 
that they can keep St, 000 at ten per cent. interest for twelve 
months. If they do not wish to do this, he desires $5,000 
kept for Q’Daniel, and the balance remitted to him in wold 
and silver. 

JOL. LIV. 
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On the 16th of January, 1862, he again writes Bradley, 
Wilson & Co., to know what are the chances to collect the 
Luke Matthews draft. On the 18th of January, 1862, he 
writes, that he has given O’Daniel a check on them for $5,000, 
and that he will want gold, “but possibly you might prevail 
on him to take Confederate bonds,” and in the same letter 
requests them, if no money has been sent him, to send him 
$1,000 “in Louisiana or Confederate money, if you can’t get 
gold.” On the 25th of January, 1862, Bradley, Wilson & Co., 
after calling attention to former letters, and acknowledging 
the receipt of his, write William Matthews that they “would 
at once forward funds, was it not you direct us to remit in 
gold or silver. Our banks, for a long time before the draft 
we collected for you was due, had suspended specie payment. 
. Coin can not be had, unless we pay a high price for it. Gold 
is worth 30 to 33, and silver 20 to 25 percent. premium. Are 
you willing to pay such premiums?” On the 2d day of Feb- 
ruary, 1862, William Matthews replied, that he can never 
think of paying such premium for coin, and adds: “ You will 
please hold on to the balance of my claim against brother 
Luke, and. make him pay ten per cent. damages on all that 
has not been received.” In this letter, he says he would 
willingly take Confederate money, but he can not pay debts 
with it, and he thinks it nothing but right that his brother 
should pay ten per cent. interest, as he has to pay that rate 
on his debts. 

On the 17th day of February, 1862, Bradley, Wilson & Co. 
write that specie has disappeared and Confederate currency 
has taken its place. “In this currency the draft of Mr. Luke 
Matthews was provided for and paid at maturity, and, the 
amount is at your credit and subject to your order.” They 
add further: “Your brother Luke having paid his draft 
according to commercial usage of the place where it was due, 
we do not think it our business to write to him on the sub- 
ject.” 

Replying to this, on the 28th day of February, 1862, Wil- 
liam Matthews writes, he would take Confederate money if 
he could use it, and requests Bradley, Wilson & Co. “to hold 
on to brother Luke’s draft until times are such that he can 
pay such funds as I can use.” In this letter, he also re- 
quests them to pay $1,000 to a Mr. Wilkinson, and to credit 
the draft with that amount, and the $2,000 sent by express 
in January preceding. He further states, in this letter, that 
he had his draft made payable in New Orleans for the pur- 
pose of getting par funds, as he knew he would have to pay 
out such, and adds: “If you have taken from brother Luke 
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Confederate money to pay me, you done so on your own res- 
ponsibility.” 

On the 11th day of October, 1865, William Matthews wrote 
his brother Luke a long letter, partly on business matters, 
and makes no reference to any indebtedness of Luke. So far 
as the evidence shows, no complaint was ever made to Luke 
in the lifetime of his brother, that the payment of the draft 
was questioned, and in 1868 he settled his account with 
Bradley, Wilson & Co., allowing them a credit for paying 
the bill, and taking some property from them in satisfaction 
of the balance due. 

The testimony fails to show that there was any agreement 
between Luke and Bradley, Wilson & Co., that the latter 
being so largely indebted to him, should pay the draft by a 
mere change of credits. There was no understanding about 
the matter, “other than the custom and usage of the country 
between factors and shippers, that on a settlement of ac- 
counts the payment of the bills should stand as a credit on 
the indebtedness of Bradley, Wilson & Co., to Luke Mat- 
thews.” Luke Matthews placed funds in Bradley, Wilson & 
Co.’s hands to meet the draft, and these funds were proceeds 
of sales of cotton and collections which were received in 
lawful currency and not in Confederate money. 

On the 5th of January, 1862, Luke Matthews wrote his 
brother in response to an inquiry of his, that he had arranged 
with Bradley, Wilson & Co. to pay the bill in Confederate 
treasury notes or bonds. With reference to this he testified: 
“This was a mistake. I never made any such arrangement 
with Bradley, Wilson & Co., nor did I ever instruct them to 
pay otherwise than in sound funds. Nor did I ever give them 
any instructions, or make any arrangements with them, except 
to pay at maturity. This letter was written with a view to 
what was the generally recognized custom and habit of the 
country at that time, and in the haste of the moment I as- 
sumed to state as a fact, in the special case named, what was 
only an inference from what would have been considered 
goed and right, as conforming this particular case to what 

knew to be the general custom.” The date of William 
Matthews’ death is not stated, but it appears that letters of 
administration were granted to appellant on the 30th day of 
October, 1869. Luke Matthews having died during the pend- 
a of the suit, it was revived against his executor and 

elrs. 

The cause was submitted for final decree on bill, answer 
and testimony, and the chancellor holding that the bill was 
multifarious, sustained the demurrers on that ground and 


dismissed the bill without prejudice, 
VoL. LIV. 
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This decree is now assigned as error. 


Wr1am Cooper and Davin P. Lewis, for appellants. 


L. P. WALKER, contra. 


STONE, J.—In determining the question of multifarious- 
ness, the court can look only to the bill, including the prayer 
for relief. It is not permissible to consider the answer or 
proofs.—See Halstead v. Shepherd, 23 Ala. 558; Carpenter v. 
Hall, 18 Ala. 439. Two very strong cases of unequal interest 
in the several defendants, and yet the bills in each case held 
not to be multifarious, are Horton v. Sledge, 29 Ala. 478 ; 
Flemming v. Gilmer, 35 Ala. 62. 

Speaking of multifariousness, Chief Justice CoLLier said : 
“Tt is indeed difficult, if not impossible, to reconcile all the 
decisions on this subject, or to educe from them general 
rules by which to test the objection.” And it is further said, 
“the court will be governed by (rules) which seem best 
founded in general convenience, and will best promote the 
due administration of justice, without multiplying unneces- 
sary litigation on the one hand, or drawing suitors into need- 
less or oppressive expenses on the other.” —Kennedy v. Ken- 
nedy, 2 Ala. pp. 609 to 611. 

The bill in this case as amended, charges that by collusion 
and fraudulent combination, Luke Matthews and Bradley, 
Wilson & Co., surrendered up without payment—the latter 
to the former—the bill of exchange which is the foundation 
of this suit. The effect of this surrender thus made, if true, 
would be to destroy, or place beyond the reach and control 
of complainant, the evidence of his claim against Luke 
Matthews. There are some circumstances, under which 
chancery will entertain jurisdiction to recover upon a lost 
bill of exchange.—See 1 Story’s Eq. Jur. §§ 85, 86. Possibly 
the fraud and collusion charged in this case would give a 
joint right of recovery in chancery against Luke Matthews 
and Bradley, Wilson & Co.—See May v. Nabors, 6 Ala. 24; 
2 Perry on Trusts, § 828. But we deem it unnecessary to 
decide this question. 

There can be no doubt that the present bill sets forth a 
good ground for equitable relief against Luke Matthews. It 
is the plain case of a vendor, seeking to enforce his lien on 
the land for unpaid purchase money.—See 2 Brick. Dig. 515; 
Bunkley v. Lynch, 47 Ala. 210. It is equally true that by the 
fraudulent combination and collusion between Lake Mat- 
thews and Bradley, Wilson & Co., charged in the bill as 
amended, they either fixed on themselves a joint liability to 
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complainant which could be enforced in equity, or they did 
not. If they fixed on themselves such joint liability, then the 
present bill against them was well filed ; and joining them as 
defendants, does not render the bill multifarious. The rule 
against multifariousness does not require that each defend- 
ant shall have the same measure of interest. The case 
against one defendant may be so entire as to be incapable of 

rosecution in several suits; and some other defendant may 
= a proper party to only a part of the case.—See J/cCartney 
v. Calhoun, 11 Ala. 110; Jobile & Ceddr Point R. R. v. Tal- 
man, 15 Ala. 472; Pl. & Mer. Bank v. Walker, 7 Ala. 927; 
Jouzan v. Toulmin, 9 Ala. 662; Holman v. Bank of Norfolk, 
12 Ala. 369. 

If there be no.joint equitable liability against Luke Mat- 
thews and Bradley, Wilson & Co., then the liability of the 
latter to the complainant is a pure, simple legal demand, 
which cannot be enforced in equity. The rule is well and 
sensibly settled, that if a bill sets forth one ground of 
equitable relief, and also contains a statement which would 
uphold another claim, recoverable only in a common law ac- 
tion, although wholly disconnected with the equitable de- 
mand, such bill is not multifarious, even though it contains 
a prayer for relief as to each claim.—Carpenter v. Hall, 18 
Ala. 439 ; Varick v. Smith, 5 Paige 137, 160. 

The demurrer for multifariousness should have been over- 
ruled ; and as no other ground of demurrer has been con- 
tended for in this court, we will consider no other. 

Bradley, Wilson & Co. were the factors alike of W. W. 
Matthews and Luke Matthews—the last two being brothers. 
The proof shows they collected and disbursed for each, con- 
siderable sums of money, and that, at times, each had large 
deposit accounts with Bradley, Wilson & Co. The bill of 
exchange, which is the foundation of the present suit, was 
left by intestate of complainant with them for collection. 
Another bill, part purchase of the same land, also left with 
them had been collected by them, the proceeds passed to the 
credit of W. W. Matthews on their books, and had been paid 
out to him in sums and in merchandise, as the same was 
called for. In fact, much the larger part of this first bill was 
drawn out by W. W. Matthews in cash and in merchandise, 
before it matured. The very day on which the first bill fell 
due, the amount of it was placed to the credit of W. W. 
Matthews, on the books of Bradley, Wilson & Co., and pro- 
duced a balance to his credit of only a trifle under two thou- 
sand dollars. Near twelve thousand dollars of its amount 
had been previously drawn out by W. W. Matthews. 


Soon after the collection of this first bill, an account cur- 
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rent was furnished by Bradley, Wilson & Co., to W. W. 
Matthews, in which the transactions above sketched were set 
forth in an itemized account; and there is no evidence that 
he expressed any dissatisfaction therewith. On the con- 
trary, the bill expressly avers that the first of said bills had 
been paid. The payment was made in the manner above set 
forth, and not otherwise. 

Taking up the transaction of Bradley, Wilson & Co., with 
Luke Matthews, we find that he also kept a running account 
with Bradley, Wilson & Co. When the first draft matured, 
there stood to his credit, on their books, but little more than 
half the amount of it. Still, the amount of that draft was 
debited to him on their books, as so much money paid for 
him, and credited on their books to W. W. Matthews, as so 
much money collected for him. Within two or three months 
afterwards, further credits were entered on the books to 
Luke Matthews, which swelled his excess of credit to over 
thirty thousand dollars, after debiting him with the amount 
of the first draft of $13,867 20. All these receipts by Brad- 
ley, Wilson & Co., were older in date than any issue of Con- 
federate currency; and, hence, must have been made in 
money then considered lawful. 

Enough of this balance remained on the books of Bradley, 
Wilson & Co., in favor of Luke Matthews, to leave due him 
January Ist, 1862, and up to the maturity of the second 
draft, over twenty-one thousand dollars. When the second 
draft matured—January 13th, 1862—Bradley, Wilson «& Co., 
debited Luke Matthews with the amount of that draft, 
$14,894 20, and credited W. W. Matthews with the same 
amount. They had previously remitted to him, at his request 
two thousand dollars, in anticipation of this collection. A 
copy of W. W. Matthews’ account with Bradley, Wilson & 
Co., containing this credit of $14,894 20 was forwarded to 
him; and we are not informed by the evidence that he ever 
objected to it. 

As some evidence that W. W. Matthews did not expect 
Bradley, Wilson & Co. to collect the second draft and remit 
it to him in bulk, as in case of an ordinary collection by a 
mere collector, we may refer to his correspondence found in 
the record. On December 24th, 1861, W. W. Matthews 
wrote Bradley, Wilson & Co., as follows: “ When my bill 
matures, you will please send me two thousand dollars, and 
hold on to the balance for further orders.” This money was 
sent before the draft matured. 

Again, he wrote January 11th, 1862: “If you wish to keep 
a part of my debt, you can keep four thousand dollars for 
twelve months, with ten per cent. interest.” 
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We do not learn from the record that W. W. Matthews 
ever afterwards made any claim on Luke Matthews on ac- 
count of said draft. In October, 1865, he wrote him a long 
letter, partly on business matters, and made no allusion to 
anything due from Luke to him. On the other hand, he 
wrote to Bradley, Wilson & Co., of date February 28th, 
1862: “If you have accepted from brother Luke Confederate 
money to pay me, you done so on your own responsibility.” 

W. W. Matthews died between October, 1865, and the in- 
ception of these proceedings, October, 1869. We are not 
informed by the record that Luke Matthews, during the life 
of his brother, was ever notified by any one that the settle- 
ment of the second draft, through Bradley, Wilson & Co., 
was not satisfactory to W. W. Matthews. 

Much stress is laid on the fact that Bradley, Wilson & Co. 
wrote W. W. Matthews that they could remit only in Confed- 
erate money, unless he would consent to pay a high premium 
for coin, and that he refused each proposition. Also, that 
Luke Matthews wrote him that arrangements had been made 
for payment of the draft in Confederate money. It is not 
true that Bradley, Wilson & Co. collected in Confederate 
money. The receipt by them was long anterior to the first 
issue of that circulating medium, and hence must: have been 
in some other currency. That the currency of the country 
had so entirely changed, in that Confederate currency had 
become the only circulating medium in which payment could 
then be made without a great sacrifice, was, perhaps, un- 
questioned. We suppose this entire change: in currency 
caused each of these parties to propose payment in the then 
only circulating medium of the country. Whether this is so 
or not, we are satisfied that at the maturity of the draft, 
Bradley, Wilson & Co. had of the funds of Luke Matthews 
more than enough to meet it; that it was not received in Con- 
federate money; that they were authorized and instructed to 
apply it to the payment of this draft; and that they did so 
apply it in the ordinary course of dealings by these parties 
with their house. We have not been able to find, in this 
transaction, any evidence of fraudulent combination or col- 
lusion between Bradley, Wilson & Co. and Luke Matthews, 
and we hold that any relief claimed in this bill, based on that 
ground, must fail. 

There is a foot-note to the original bill, dispensing with 
sworn answer; and unsworn answers to it were put in. The 
amended bill has no foot-note, and there is no direction 
found in the record relieving the defendants from making 
oath to their answers to that. The answers were put in 
without oath of their truth; but no objection to them on this 

Vou. LIV. 





686 

















1875. ] OF ALABAMA. 687 





[Wilkinson, Adm’r, v. Bradley, Wilson & Co. et al.] 


account was taken in the court below. Whether, under these 
circumstances, it was the duty of the defendants to make 
affidavit of the truth of the answers to the amended bill, we 
will not inquire. Ifsuch was the case, it was waived by the 
failure of complainant to object to it in the court below. It 
may be stated, also, in this connection, that the omission of 
a foot-note to the amended bill rendered it imperfect. But 
no objection has been urged on either of these grounds; and 
we will treat the answers as rightly put in without oath. 

Answer, not under oath, is mere pleading—not evidence. 
Rev. Code, § 3328. No exception can be filed to such an- 

swer for insufficiency.—Rule of Practice No. 34. We do not 
think the same strictness in pleading is required in answers 
not sworn to, as in those which, under the rule, are required 
to be sworn to. We think the general denials in the answers 
to the amended bill are suflicient to put them in issue. 
There is, indeed, no averment, as fact, that Luke Matthews 
promised to pay in gold. The averment is only of a legal 
conclusion, deduced from the promise to pay in dollars, and 
the legal consequences resulting from the employment of 
that word. 

Putting ourselves, as near as we can, in the attitude the 
parties occupied in January, 1862, we think the conduct of 
Luke Matthews was natural, and entirely free from blame. 
He prudently provided funds, in the hands of the drawee, to 
meet the draft. That drawee was the trusted friend and 
agent alike of W. W. Matthews and of himself. The funds 
were applied to the extinguishment of the draft, and, so far 
as we are informed, he was not advised that there was any 
dissatisfaction. No notice was given to him, that he might 
withdraw his funds from Bradley, Wilson & Co.—See Smith 
v. Rowland, 18: Ala. 665. The latter: firm were equally the 
trusted friends and agents of W. W. Matthews. This is 
confirmed, if confirmation of what is stated above be neces- 
sary, by the fact that they were the drawees of the draft, and 
as such the parties to be primarily looked to for its payment; 
yet it was left with them by W. W. Matthews to be collected, 
and the proceeds remitted to him. We think that, in this 
transaction, Bradley, Wilson & Co. stood more in the rela- 
tion of a common banker between the brothers than as an 
agent for Luke to pay, or for W. W. to collect. 

In the case of Lyles v. Ellis, 4 Bing. 112, the principle is 
thus declared: “The plaintiff, in October, authorized de- 
fendant to pay in at certain bankers money due from the de- 
fendant. Owing to a mistake, it was not then paid; but de- 
fendant, who kept an account with the same banker, trans- 
ferred the sum to the plaintiff’s credit, on Friday, the 9th of 
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December. The plaintiff, being at a distance, did not re- 
ceive notice of this transfer till the Sunday following, and 
on Saturday the bankers failed.” Held a good payment. 

A similar principle was declared in the case of Stewart v. 
Aberdeen, 4 Mees. & Wels. 211. See, also, Anderson v. Rob- 
inson, 3 Camp. 199; see, also, opinion of Spencer, Senator, in 
Stone v. Hayes, 3 Denio, on page 584, where he states this 
same principle. This, though a dissenting opinion, does not 
appear to have been disputed on this point. 

If, when the money on this draft fell due, Luke Matthews 
had received of Bradley, Wilson & Co., of the moneys in 
their hands belonging to him, a sum suflicient to meet this 
draft, and had immediately repaid it to Bradley, Wilson & 
Co. on the draft, no one will dispute that the payment would 
have been good. We can perceive no material difference be- 
tween the supposed case and the one in hand. 

We think the complainant has no right of recovery against 
Luke Matthews—has no equitable demand against Bradley, 
Wilson & Co.—and the decree of the chancellor dismissing 
the bill is affirmed. 
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Chief Justice BrickELL, having been of counsel, not sitting. 


Continental Life Insurance Company 
v. Webb, Adm’r, eé al. 


Bill in Equity to determine who were Beneficiaries under Policy 
of Life Insurance, and to compel Insurer to pay Money into 
Court. 


1. Cross bill; when not authorized.—A cross bill is a mere dependency upon 
the original suit, and can not be supported upon new and distinct matter, not 
involved in the original bill. ° 

2. Same; when must fail.—When the original bill is without equity, the 
cross bill must fiil. 

3. Policy of life assurance ; construed.—A policy of life assurance, which 
covenants to pay the sum insured to the wife of the assured, if she survive 
him, or in event he survive her, to her children, is a contract creating only 
legal obligations and rights ; and upon the happening of the contingency on 
which it is payable to the children, vests in them a joint legal interest; and, 
being a contract for the payment of money, the personal representative of 
a beneficiary succeeds, on hisdeath, to his rights, and must join with the sur- 
vivors in any action at law for the recovery of the sum assured, which fur- 
nishes a complete and adequate remedy for the enforcement of the contract, 
and the determination of the rights of the parties. 

Vou. Liv. 

















1875. ] OF ALABAMA. 689 


[Continental Life Insurance Company v. Webb, Adm’r, et al.] 


3. Same; when Dill filed as to, without equity—A bill in such a case, by the 

personal representative of one claimed to be a beneficiary, to ascertain who 
are the beneficiaries, to determine the quantum of their interests, and to com- 
pel the insurer to pay the money into court for distribution accordingly, which 
assigns no other ground for withdrawing these matters from the determination 
of the law court, than the fact that two of the surviving beneficiaries have the 
custody of the policy, and one of them, on demand, refused to exhibit it, 
wherefore, he can not state its terms and conditions with accuracy, and seeks 
a discovery of it,—is without equity. 
5. Bill for discovery; what must state.—In a bill for discovery purely, it may 
not be necessary to show that the facts sought to be discovered are incapa- 
ble of proof otherwise ; but where discovery and relief are sought, as to mat- 
ters of purely legal cognizance, it must be shown that the facts sought to be 
discovered can not otherwise be established, and such discovery is indispensa- 
ble to the ends of justice. 

6. Policy of life insurance ; what law governs as to validity and construction of. 
A policy of insurance issued by a New York corporation, providing that it 
shall not take effect until countersigned by the company’s agent here, and 
actually delivered here, must be governed, as to its validity and construction, 
by the laws of this State ; and where such a policy covenants to pay the sum 
insured to the wife of the assured, if she survived him, or, in event he sur- 
vived her, to her children, &c., ‘‘in conformity with the statute in such case 
made and provided,” the construction of our statute on that subject must gov- 
ern in determining what persons come within the designation “children.” 

7. Statutes authorizing insurance of husband's life for wife, &e., and policy con- 
forming to statute ; construed.—A policy of assurance on the life of the husband 
recited that it was issued in consideration of certain representations, and a 
cash premium paid by the wife, and certain premiums to be paid thereafter, 
in consideration whereof the company insured the life of the husband, ‘for 
the sole use of the wife,” in a certain sum; and covenanted to pay, or cause to 
be paid, the sum insured to the wife, ‘‘for her sole use, in conformity with the 
statute in such case made and provided,” . . . . ‘and in event of the 
death of the wife before the decease of the husband, the amount of said insur- 
ance shall be payable to her children for their use, or to their guardian, if un- 
der age,” &c. This policy was issued in another State, but did not become 
effective until delivered here. The wife died before her husband. Some of 
their children, living at the date of the delivery of the policy, survived both 
parents, and others died before either parent. There also survived both hus- 
band and wife, grand children whose parents died before the delivery of the 
policy. Held, 1. The wife’s right was dependent on her surviving the husband, 
and on her death prior to his, and upon the happening of the contingency on 
which the policy was payable, her rights, and the covenants to pay the insur- 
ance money, vested in the children. 2. The children to whom the covenants 
in the policy extend, are children living at the death of both father and 
mother—children to whom the duty of maintenance extends if they were in 
minority ; no other persons are within the words and spirit of the statute, or 
included in the covenants of a policy which conforms to it. 3. Whether chil- 
dren dying after the mother, and before the father, would take under the cove- 
nants, is not decided. 

8. Iefusal of leave to amend ; when proper.—It is not error to refuse leave to 
amend the bill generally, to obviate objections pointed out by demurrer, after 
the chancellor announces his decision on demurrer ; the particular amendment 
desired should be presented to the chancellor, that he may determine whether 
it is allowable. 


AppEAL from Chancery Court of Hale. 

Heard before Hon. CHARLES TURNER. 

The original bill, in this cause, was filed on the 19th of 
September, 1874, by James E. Webb, as administrator of 
Lucy T. Sheppard, deceased, against Waller, as personal 
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representative of Catherine Drake and William B. Drake ; 
Garrett, as administrator de bonis non of Alpheus Drake, de- 
ceased; Ida B. Casey, a minor; Mirian French and her hus- 
band, W. H. Drake, Wm. R. Lanier, a minor; and the Con- 
tinental Life Insurance Company, of New York. 

The case made by the bill was thus: In 1868, the Conti- 
nental Life Insurance Company, of New York, executed and 
delivered, through its agent in Mobile, to W. B. Drake, a 

olicy of assurance upon his life. Catherine G. was the wife 
of William B., and was living when the policy of assurance 
was delivered, but died before her husband. “At the date of 
the delivery of the policy, said William B. and Catherine 
had the following living children: Alpheus B. Drake, who 
died before either his father or mother; Lucy T. Sheppard, 
complainant’s intestate, who also died ‘before either of her 
parents; Mirian L. French and Wm. H. Drake, who are still 
living; and two grand children still living, the minors above 
named, children of Sarah and Amanda, two of Catherine’s 
children, who died before the policy was issued. The bill 
alleges that from the time the policy was delivered up to 
William B.’s death, in December, 1872, he paid the premi- 
ums, and kept it in force; that “after his death, the policy fell 
or came into the hands of Mirian French, A. P. French, her 
husband, and Wm. H. Drake, in whose custody it now is; 
and that your orator has never been permitted to see said 
policy, though on one occasion he requested said A. P. 
French to’exhibit it to your orator, but he refused. And so 
it is, your orator, not having access to said policy, can not 
state with accuracy all its terms and conditions; and that its 
terms may be seen and known by all, he asks a discovery 
thereof, and that said Mirian and her husband, and said 
Wn. H. Drake, be required to produce the original policy in 
court, and that the Continental Life Insurance Company may 
discover and make known the terms of their said contract, 
by producing it, or a copy, if they have one.’ 

The bill, however, charges, on information and belief, that 
the annual premiums to be paid amounted to $571; that the 
amount insured was $10,000, during the term of said Wm. B. 
Drake’s natural life, from the 16th day of October, 1868, 
“and for the sole use of his wife, Catherine G.; that the in- 
surance company agreed and bound themselves to pay the 
sum insured to Catherine G., within ninety days after due 
notice and satisfactory evidence of the death of said Wil- 
liam B. during the continuance of the policy, and it was 
further provided, in event of the death of said Catherine be- 
fore the death of said William B., the amount should be 
i hagge to her children, for their use, or their guardian, if 
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under age; and that said company thereby became bound 
and liable to pay the amount of said insurance according to 
the form and terms of their said contract; and that orator, 
as administrator of Lucy T. Sheppard, became entitled to 
have and receive from said Continental Life Insurance Com- 
pany, in right of his intestate, a large sum of money, as her 
share of said insurance.” 

Due proof of notice of the death of said Wm. B. Drake 
is alleged, and the bill then states “that without the discov- 
ery sought, it would be impossible for orator to successfully 
maintain any action for the recovery of his intestate’s share 
of the insurance money.” It is further stated that said 
Mirian claims one-fourth of the assurance money in her own 
right, and a like amount as transferee of her brother Wil- 
liam; that the guardians of the two minors, and the per- 
sonal representative of Alpheus, also claim an interest in 
said insurance money. 

The bill prays for an account of the amount due upon the 
policy; that for the amount thus found due, execution be 
issued against the Continental Life Insurance Company ; 
that a receiver be appointed to have the custody of the fund 
pending the adjustment of the rights of the various claim- 
ants; that the court will determine and decree the amount 
to be paid to each of the claimants; that an injunction issue 
to restrain the life insurance company from paying over the 
amount due on said policy to any other person than the re- 
ceiver or officer appointed by the court, and for general re- 
lief. The bill also contained prayers for the appointment of 
guardians ad litem for the minors, and publication as to non- 
residents. All the parties having been properly brought be- 
fore the court, answers were filed, or decrees pro confesso 
taken. 

The Continental Life Insurance Company makes a copy of 
the policy a part of its answer, and admitted a liability to 
pay the policy to those rightfully entitled to it, less certain 
claims it held for loans and deferred premiums, which re- 
duced the amount due to $9,060 51, and offered to pay that 
sum to the persons legally entitled thereto, under the orders 
of court. The answer further sets up as a defense to this 
suit that John H. Stone, J. R. Edwards, and J. S. Pringle, cred- 
itors of W. B. Drake, filed their bill in the chancery court at 
Mobile, against defendant and others, to subject the amount 
due on said policy to payment of their claims against said 
Wm. B. Drake. This bill was dismissed on demurrer, from 
which decree an appeal was taken to the supreme court, 
where it is still pending. 

The policy, made an exhibit to this answer, shows that the 
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Continental Life Insurance Company caused their corporate 
seal to be thereunto affixed, and these presents to be signed 
by their president and secretary at New York, this 25th day 
of November, 1868, and also contained a provision that “the 
policy shall take effect only when countersigned by the com- 
pany’s agents at Mobile, Alabama.” 

The policy recites that it is made in consideration of the 
representations made in the application for the policy, and 
$126 89 in hand paid by Catherine G. Drake, and a like 
amount payable in February and June of each year during 
the continuanc. of the policy; and in consideration thereof, 
the company assures “the life of William B. Drake, of Hale 
county, State of Alabama, for the sole use of his wife, Cath- 
erine G. Drake, and children, in the amount of ten thousand 
dollars, for the term of his natural life. And the said com- 
pany do hereby covenant and agree to and with the said as- 
sured, well and truly to pay, or cause to be paid, the sum in- 
sured to the said assured, for her sole use, in conformity to 
the statute in such case made and provided, within ninety 
days after due notice and satisfactory evidence of the death 
of said William B. Drake during the continuance of this pol- 
icy, and proof of the just claim of the assured under the 
same, any indebtedness to the company being first deducted 
therefrom. And in case of the death of said Catherine G. 
Drake before the decease of said William B. Drake, the 
amount of said insurance shall be payable to her children 
for their use, or to their guardian, if under age, within 
ninety days after due notice and satisfactory evidence of the 
death of said William B. Drake. 

On the same day on which the Continental Life Insurance 
Company filed its answer to the original bill, the chancellor 
(Hon. A. W. Dillard,) made an order on its motion, that it 
be “allowed to file a cross bill in the nature of a bill of in- 
terpleader as of that date” (Dec. 4, 1874), and the bill was 
thereon filed. 

The cross bill, after setting out the original bill filed in the 
cause, states s bstantially the same facts with reference to 
the issue of the policy and the death of the assured and his 
wife, and t..e claims of their children and grand children, &e., 
as disclosed in the original bill and the answer thereto. It 
admits the liability of the company upon the policy for the 
full amount, less certain credits for deferred premiums and 
loans, which are stated, and avers that it holds the money as 
a mere stake-holder, and is willing to pay to those entitled 
thereto whenever it can safely do so, and offers to bring the 
money into court and pay it over to the register or receiver 
agen ordered to do so, but itis ignorant as to who is 
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rightfully entitled thereto, and has doubts as to whom the 
fund belongs. It then sets out the proceedings against it in 
the suit of Stone, Edwards and Pringle, in the chancery court 
at Mobile, and the dismissal of the bill in that case, and its 

- pendency on appeal in the supreme court, as before stated 
in its answer to the original bill. The cross bill further 
states that the company has been served with a garnishment 
in a suit in the circuit court of Hale county, between Wm. 
H. Drake and a creditor of said Drake, which suit is still pend- 
ing, and that the company has also been notified by said 
Mirian that she claims the interest of said William H. in 
said insurance fund, which is sought to be subjected in said 
garnishment suit, and, by reason of this litigation growing 
out of these claims and suits, is being injured and harrassed. 
The cross bill makes defendants all the parties to the original 
bill in this cause, and also Stone, Edwards and Pringle, who 
were complainants in the chancery suit at Mobile, and 
prays that it be heard and considered with the original bill ; 
that the defendants severally be required to come In and in- 
terplead as to their respective claims and rights, and that the 
court adjudge and determine the same; that an account be 
taken of the amount due on the policy; that Stone, Edwards 
and Pringle, and all other persons be enjoined frem prosecu- 
ting any suits at law or in equity to recover any part of the 
money due upon said policy, until the further order of the 
court, and for general relief. 

Upon bond being given as prescribed by the chancellor 
(Hon. A. W. Dillard), an injunction issued as prayed in the 
cross bill, and on the 16th day of December, 1874, the chan- 
cellor made an interlocutory decree appointing a receiver to 
hold the fund which life insurance company desired to pay 
into court, and that upon such payment the Continental Life 
Insurance Company, complainant in the cross bill, be dis- 
charged from the necessity of all further litigation with 
respect to the fund; and the amount due upon the policy was 
afterwards deposited as authorized by this order. 

Some of the defendants put in answers to,;the cross bill, 
decrees pro confesso were taken as to others, and Stone, 
Edwards and Pringle demurred, assigning numerais grounds, 
among others, that the cross bill showed they were not par- 
ties to the original bill; that the matters set up did not make 
a case authorizing a cross bill; that it appeared from the 
cross bill that the parties demurring claimed no title to the 
funds, but only the right to subject them; and that complain- 
ant could protect itself by pleading in a suit at law against 
it, or by pleading in the chancery suit at Mobile. 

The cause was submitted for hearing on demurrer to the 
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cross bill and bill of interpleader, and the chancellor sus- 
tained the demurrer and dismissed the bill. The chancellor’s 
decree further states that, “upon the announcement of the 
decision upon demurrer, complainant in the cross bill moved 
the court for leave to amend the same to meet the objec- 
tions raised by the demurrer, and the court being of opinion 
that said cross bill was not amendable, so as to sustain it as 
a cross proceeding to the original suit, it was therefore or- 
dered that said motion be not allowed.” 

The decree dismissing the bill, and the refusal to allow 
leave to amend, are now assigned for error. 


W. P. Wess, for appellant. 


JaMES E. Wess, CoLeman & Seay, Tuos. R. Rovuinac, and 
GARRETT, contra. 


BRICKELL, C. J.—1. “A cross bill ex vi terminorum, im- 
plies a bill by a defendant against the plaintiff in the same 
suit, or against other defendants in the same suit, or against 
both, touching the matters in question in the original bill.” 
Story’s Eq. Pl. § 389; 2 Dan. Ch. Pr. 1548. It is regarded 
as an auxiliary to, or as a dependency upon the original suit ; 
and its subject matter is that of the original bill. New and 
distinct matter, not pertaining to that of the original bill, 
cannot be introduced by cross bill, and made the foundation 
of a decree.—2 Dan. Ch. Pr. 1548; Nelson v. Dunn, 15 Ala. 
513. A dismissal of the original bill, resting in the election 
of the complainant, at any time before decree, carries with it 
the cross bill.— Ladner et al. v. Ogden, 31 Miss. 339. Founded 
on matters growing out of the original bill,if that is wanting in 
equity, and must of consequence fail, a cross bill, seeking as 
this bill does, the introduction of new parties, asserting rights 
conflicting with the rights asserted in the original bill, can- 
not be supported. If the new parties had been parties to the 
original bill, a demurrer or motion to dismiss for want of 
equity, could have been interposed by them, resulting in the 
dismissal of the original bill, which would have carried the 
cross bill with it. Of the right to make the defense, they 
cannot be deprived by introducing them as parties to the 
cross bill only. Nor in any case can a cross bill be main- 
tained if the original bill is without equity. “It would 
seem” (says Licon, J.,) “to be a solecism in terms, to speak 
of a cross bill, when there is no original bill, and a paper, in 
the form of a bill in chancery, which contains no matter 
which would give that court jurisdiction, is not to be re- 


Gueed as an original bill for any purpose, but is in legal con- 
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templation a nullity; and any action taken upon it in the 
court in which it is exhibited, except to dismiss it would be 
without authority and void.”—Dull v. Shahan, 25 Ala. 703. 
Without adopting to its full extent, this language, we concur 
in the conclusion attained in that case, that when the original 
bill is without equity, the cross bill must fail. It is not nec- 
essary as a mode of defense, or to obtain more complete re- 
lief, than can be afforded on the original bill, which must 
fail, because of its inherent insufficiency to authorize any 
relief. 

2. The original bill is filed to ascertain who are the benefi- 
ciaries in a policy of life insurance, to determine the quantum 
of the interest of each beneficiary in the insurance money, 
and to compel the insurer to pay the money into court that 
it may be distributed to those entitled to receive it; the 
complainant in the original bill asserting that his intestate 
was one of the beneficiaries. The contract of insurance, as 
it is disclosed in the bill, is purely a legal contract, creating 
only legal rights and obligations. If the event has happened, 
and it is averred in the original bill to have happened, on 
which the insurance money has become due and payable, the 
remedy at law for its recovery is adequate.—Matteau v. Lon- 
don Ins. Co. 1 Atk. 545. The only embarrassment of such 
remedy averred in the bill, is that the policy of insurance 
is in the possession of other persons, claiming to be benefi- 
ciaries under it, who have refused to exhibit it to the com- 
plainant. It is not averred these persons controvert the 
right of the complainant to share in the insurance money, 
nor that they refuse to resort to legal remedies for its re- 
covery. The contract or policy of insurance is averred to be 
under seal, and the covenant for the payment of the insur- 
ance money, made by the insurer, is shown to have been in 
the alternative—to the wife of the person whose life was as- 
sured, if she survived him—or in the event he survived her, 
to her children jointly. The legal interest of the children who 
are the covenantees or promissees, is joint, and in an action 
thereon, all, if living, must join according to the rules of the 
common law, which, so far as a contract of this character is 
concerned, in which the legal and equitable or beneficial in- 
terests reside in the same persons, is unchanged by statute. 
Blanchard v. Dyer, 2 Me. 111. On the death of one of sev- 
eral obligees or covenantees, or promissees, having a joint 
legal interest at common law, the survivors alone could sue, 
and the personal representative of the deceased could not be 
joined. If he had a beneficial interest surviving to his per- 
sonal representative, a court of equity would compel the 
survivors to account for his share of the sum when recovered. 
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And would, doubtless, if there was collusion between the 
survivors, and the persons from whom the debt was due; or 
if there was, because of the bankruptcy or insolvency of the 
survivors, danger of a loss of the fund, have intervened for 
the protection of the rights of the deceased. This rule of 
the common law is not changed, except as to contracts for 
the payment of money. In these contracts, if there is an 
equitable or beneficial interest, separable and distinct from 
the legal title, surviving to the personal representative, he 
not only may, but must join with the survivors under the 
operation of § 2523 of the Revised Code. The covenant on 
which the right is founded being for the payment of money 
only, if the complainant’s intestate is one of the covenantees ; 
one of the class children, to whom it is payable, she had an 
interest distinct and separable from that of the other cov- 
enantees, on whom the legal title devolved, surviving to com- 
plainant, as her personal representative, and an action at 
law for the recovery of the money, to which he was not a 
party could not be supported. Her interest and rights could 
not be impaired by any act of the surviving covenantees— 
they could not release it—a payment of the entire sum to 
them would not satisfy it—it is separable and distinct from 
that of the survivors, and the legal title to which they suc- 
ceed. Nor can the survivors embarrass the personal repre- 
sentatives in the pursuit of the legal remedies for the re- 
covery of the money. If they refuse to join in an action for 
its recovery, he may lawfully use their names, without their 
consent, they having a right to indemnity from him against 
costs.—1 Chit. Pl 9 (note y); 3 Chit. Pr. 127-30. Nor could 
they dismiss such suit, or be permitted to affect its prosecu- 
tion injuriously to the complainant.—Cunningham v. Carpen- 
ter, 10 Ala. 109 ; Roden v. Murphy, 10 Ala. 804. 

The difficulty in a suit at law, suggested by the bill, is not 
that the survivors deny the interest of the complainant, or 
that it is denied by the insurer—nor that the survivors re- 
fuse to join him in a suit for the recovery of the money. 
The only embarrassment is, that the survivors have not 
shown him, and one, a husband of one of the beneficiaries, 
once refused to exhibit to him the policy of insurance, and 
not having access to it, he cannot state with accuracy its 
terms and conditions, wherefore he seeks a discovery of it. 
It is not averred that there is any dispute or controversy as 
to the terms or conditions of the policy, nor that any appli- 
cation has been made to the insurer for information of its 
terms and conditions. In an action at law on the policy, its 
production would be necessary, or an account given for its 


absence before secondary evidence of its contents would be 
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admissible. The survivors in whose possession the policy 
is, would be competent witnesses, and through the aid of a 
subpena duces tecum, could be compelled to produce the 
policy. Or without its aid, it would be in the power of the 
court to compel its production. The bill does not, there- 
fore, disclose a case in which a discovery is material to sup- 
port a suit at law; nor is it shown that the discovery sought 
is in aid of a suit brought, or intended to be brought, nor 
that the facts of which a discovery is sought, cannot be 
proved without the answer of the defendants. Indeed, it is 
manifest on the face of the bill that they are capable of such 
roof. 

The bill is framed not only for discovery, but for relief. 
In a bill for discovery only, it may not be necessary to dis- 
close that the facts sought to be discovered, are incapable of 
proof otherwise. A discovery may be had of mere cumula- 
tive evidence.—Story’s Eq. Pl. § 324. But if the bill is 
framed for discovery and relief, and seeks to withdraw from 
the jurisdiction of courts of law matters of pure legal cogni- 
zance,it must be shown the discovery is indispensable to the 
ends of justice, and because of the inability of a court of law 
to compel it, the jurisdiction of a court of equity arises, as it 
arises generally, tecause of the inadequacy of legal remedies. 
Were the rule otherwise, on the pretense of seeking a dis- 
covery, a court of equity would be constantly invading the 
jurisdiction of courts of law.—Story’s Eq. Pl. § 324; Horton 
v. Mosely, 17 Ala. 794; Perrine v. Carlisle, 19 Ala. 686; Cro- 
thers v. Lee, 29 Ala. 337. There is not the least embarrass- 
ment in the remedy of the complainant at law, if he has the 
right averred in his bill, and there is no ground on which a 
court of equity can intervene. It is apparent that a doubt 
exists in the minds of the parties whether the complainant’s 
intestate is of the class of beneficiaries entitled to the insur- 
ance money. Such doubt it is the peculiar province of a 
court of law to solve. Difficulty or doubt in the construction 
of contracts creating legal rights, is not a ground of equity 
jurisdiction; nor is that court more capable of solving and 
removing them than a court of law. 

3. The insurer does not deny, but admits liability for the 
insurance money—protection in its payment, is all that is 
claimed. It becomes necessary, therefore, that future litiga- 
tion may be avoided, to consider whether the complainant in 
the original bill has any interest in the insurance money. 
A copy of the policy of insurance is exhibited with the cross 
bill, and corresponds with the averments of its terms and 
conditions made in the original bill. Though on its face it 
is dated, and purports to have been issued in the City of 
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“*/ Kagle Ins. Co., 10 Gray, 131; Bliss on Life Ins. § 3717 York 
Oo 





698 SUPREME COURT [Dec. Term, 


[Continental Life Insurance Company v. Webb, Adm’r, et al.] 


New York, it contains this stipulation: “This policy to take 
effect only when countersigned by Thomas Thompson & Co., 
agents at Mobile, Alabama.” It could not be a perfect in- 
strument—the evidence of a complete contract, fixing the 
rights and liabilities of the parties, until this act was done. 
Until it was countersigned it was inchoate. The final irre- 
vocable assent of the parties, was and could be given only, 
on the countersigning and delivery of the policy. That being 
given here, the law of this State and not the law of New York, 
must control as to the validity and construction of the poli- 


The policy expresses in its face that it is made in consid- 
eration of the sum of one hundred and twenty-six eighty- 
nine one-hundredth dollars in hand paid by Catherine G. 
Drake, and of premiums to be paid subsequently at times 
specified; and that it is an assurance of the life of William 
B. Drake, “for the sole use of his wife, Catherine G. Drake, 
and children, in the amount of ten thousand dollars, for the 
term of his natural life.” ‘ And the said company do hereby 
covenant and agree to and with the said assured, well and 
truly to pay, or cause to be paid, the said sum insured to the 
said assured, for her sole use, in conformity with the statute 
in such case made and provided, within ninety days after due 
notice and satisfactory evidence of the death of said Wil- 
liam B. Drake, during the continuance of the policy, and 
proof of the just claims of the assured under the same, any 
indebtedness to the company being first deducted therefrom. 
Aid in ease of the death of the said Catherine G. Drake be- 
fore the decease of the said William B. Drake, the amount 
of said insurance shall be payable to her children, for their 
use, or to their guardians, if under age, within ninety days 
after due notice and satisfactory evidence of the death of the 
said William B. Drake, as aforesaid.” 

The locality of the contract being regarded as here, it is 
the statute of this State, to which it refers, and in conform- 
ity to which it is declared to be made. This statute author- 
izes a married woman, in her own name or in the name of a 
trustee, to insure, for her sole use, the life of her husband, the 
amount of the insurance to be paid her, if she survive her 
husband, free from the claims of his representatives or cred- 
itors. If the premiums are paid by the husband, from his 
own funds, and exceed five hundred dollars annually, the 
exemption from the claims of creditors applies only in the 
proportion of five hundred dollars to the amount of premi- 
ums paid for such insurance. If the wife die before the 
decease of the husband, the amount of the insurance may 


be made payable after death to her children, for their use, 
VoL. Liv, 
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and to their guardians if under age.”—R. C. p. 672, § 353 H. 
I. The policy conforms substantially to this statute. The 
purpose of the statute was to enable the wife to effect an 
insurance on the life of her husband, for her own benefit, if 
she survived him, or enuring to her children if he survived 
her; exempt from the claims of creditors, though the pre- 
miums were paid by the husband, to the extent that five 
hundred dollars of annual premium purchased ; or, if the 
whole premium was paid by her, from her own means, or by 
another from his own means for her, then exempt from the 
claims of her husband, or his creditors, or his personal rep- 
resentatives, as it would have been without the statute. If 
she died before the husband, the contract of insurance was 
not to become inoperative, nor was it to survive to her per- 
sonal representatives. Her children were to succeed to her 
rights and place—to become the covenantees or promissees 
of the policy. A provision for the family, deprived by the 
death of the husband, of its natural and legal protector, on 
whom the law devolved the duty of maintenance, was the 
object to be accomplished. This object is deemed so merit- 
orious, that the husband is permitted to withdraw from the 
claims of his creditors, ‘and appropriate to its accomplish- 
ment, funds on which, in the absence of the statute, they 
would have had the prior legal and equitable claim. In its 
intent and purposes the statute must be regarded as enabling, 
not as declaratory of existing law. By the terms of the 
statute, and by the terms of the policy, the wife’s right is 
dependent on her surviving the a Her death in his 
life is a termination of her right and interest, as it would be 
the termination of her estate in lands granted or devised to 
her for the term of her life only. The rights and interest of 
the children, before contingent, depending for their existence 
on the death of the mother before that of the husband, spring 
up and become at least as fixed and certain as were the 
rights of the mother.—Conn. Mutual Life Ins. Co. v. Burroughs, 
34 Conn. 63, (5 c. 1 Bigelows’s Life Ins. Rep. 63.) 

In the construction of devises, and of conveyances, the 
legal and popular signification of the word children, accord. 
It designates immediate offspring only; and from that signi- 
fication is not deflected unless otherwise the gift would fail, 
or there is a manifest intention that it should have a larger 
meaning.—2 Jarm. Wills, 51; McGuire v. Westmoreland, 36 
Ala. 594. This is a practical application of a general rule of 
construction, of as much force in construing statutes, or con- 
tracts not operating a transfer of property, as in the con- 
struction of devises or conveyances—that general words are 
to be taken in their ordinary signification, and technical 
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words in their technical sense, unless a clear intention to 
use them in another sense be collected, and that other clearly 
ascertained. 

No other than its ordinary popular signification, as com- 
prehending immediate descendants only, can be given the 
word children, as it is found in this statute and policy—it 
does not embrace grand-children, or lineal descendants, 
remote in degree. This construction conforms to the pur- 
pose the statute intended, to enable the wife to accomplish 
by the contract of insurance—a provision for the family, the 
husband was under the legal duty of maintaining. The duty 
of maintenance of the grand-child, was not imposed on the 
husband, and to extend the meaning of the word children, so 
as to embrace grand-children, would give the words of the 
statute and policy, a meaning larger than the purposes to be 
accomplished warrant. 

Though the term children may not include other than im- 
mediate lineal descendants—the precise question on which 
the right of the complainant depends, is whether the term 
children, as employed in the policy, and in the statute, (for it 
must have the same signification in each, the policy express- 
ing it is made in conformity to the statute,) includes children 
in existence at the time of the issue of the policy, or only 
children in existence at the death of the mother, or at the 
time of the death of the assured. We say in the alternative, 
the time of the death of the mother, or of the death of the 
assured, because in this case it is not material whether the 
one or the other is taken as the period at which those who are 
entitled to take under the term children, is to be ascertained ; 
for whether the one period or the other is the time for ascer- 
taining, the same persons would take. The precise question, 
therefore, is whether a child in being when the policy issued, 
but dying before the mother and before the decease of the 
father, is embraced in the term children—whether such child 
is one of the beneficiaries, succeeding to the rights of the 
mother—to whom the promise and covenant, before due and 
payable only to the mother, shifts, and becomes a promise 
and covenant to such child. 

The policy contains, in effect, two distinct covenants for 
the payment of the insurance money—the first is for payment 
to the wife—the second is for payment to the children, in the 
event the wife does not survive the assured. It is not a joint 
covenant to the wife and children. There is no event contem- 
plated, in which the wife and children will take the insurance 
money jointly or in common. They take distinct, separate 
and independent, the one from the other. The childven can 


never take under the policy, or the statute, if the wife is in 
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being, capable of taking, and the event occurs, on which the 
insurance money becomes payable. It is only in the event 
of her death, at that time, that there is a covenant or promise 
of payment to them. ‘True, there is the recital in the policy 
that the assurance is for the life of William B. Drake, “ for 
the use of his wife, Catherine G. Drake, and children,” pre- 
ceding the covenants for the payment of the insurance money. 
If these general words stood alone, undefined, unexplained 
and uncontrolled by succeeding words, the wife and the chil- 
dren living when the policy issued, would be joint beneficia- 
ries. The death of the wife, nor the death of any child, 
would defeat or divest the right and interest the policy cre- 
ates. These general words, mere recital, are explained and 
defined by the express covenants for the payment of the in- 
surance money, immediately succeeding them. These cove- 
nants show the use of the wife and the use of the children, 
and it is to this use, clearly and distinctly expressed, the 
general words refer. The covenant is first for payment to 
the wife for her sole use. These are the words of the statute, 
in conformity to which the policy purports to be made; and 
are the words which have long been employed in this State 
to create; and which judicial decision, long prior to the stat- 
ute, had declared sufticient to create in the wife a separate 
estate, freed from all marital right of the husband—an estate 
held and enjoyed by her as if she were a /eme sole. The 
words can not have less significance in this policy. To the 
extent of the wife’s interest, they exclude all other than a 
sole, independent right and interest. The interest is contin- 
gent as to the right to recover and receive the insurance 
money—that right can only arise on the death of the husband 
and the continuous performance of the conditions of the pol- 
icy. It is, however, a vested interest in the wife, subject to 
be divested by her death, before that of the husband. If her 
interest is divested—if by the terms of its limitation it ex- 
pires, then that the policy, in its very nature a contract con- 
tinuing until the death of the husband, shall not become 
inoperative, the covenant is for the payment of the insurance 
money to the children of the wife, on the happening of the 
same event, on which it was payable to the wife. The cove- 
nant for the payment to the wife, and the covenant for the 
payment to the children, are distinct, the latter intended as 
the alternate, or substitute of the former. This is in con- 
formity to the statute, which declares not that the amount 
of the insurance, shall be payable to the wife and children 
jointly, but to the wife for her sole wse; and in case of her 
death, before the decease of the husband, may be made pay- 
able to the children for their use. 
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The right of the children, is conditional, and contingent, 
dependent on an event which may never occur. A legacy, 
the payment of which is dependent on an uncertain event of 
this character, lapses if the legatee dies before the happen- 
ing of the event.—2 Will. Ex’rs, 1055 ; 2 Lom. Ex. 113; Marr 
v. McCullough, 6 Port. 509; Nixon v. Robbins, 24 Ala. 663; 
Travis v. Morrison, 28 Ala. 494. The condition or contin- 
gency on which the right depends, not having occurred while 
the legatee was in esse, capable of taking, the legacy fails for 
the want of a donee. So when a legacy is given to a class 
of persons, that class is to be ascertained at the time of the 
distribution, and those only can take who are of the class at 
that time.—Leigh v. Leigh, 17 Beav. 605; Viner v. Francis, 
1 Cox, Ch. 150; 2 Wms. Ex’rs, 1093. The policy is not a tes- 
tamentary disposition; nor is the principle or the reasoning 
on which those rules proceed, peculiar to legacies or devises. 
There are nice and refined distinctions observed in their 
application to testamentary dispositions, deemed necessary 
to effectuate the intent of the testator, deduced often, not 
only from his words, but the state of his affections, his duties 
and relations. The intent of the parties to the policy, and 
of the law maker in the enactment of the statute, under which 
it issued, deduced from the words employed, and the purposes 
proposed to be accomplished, lead us to the conclusion that 
the children to whom the covenant extends, are only children 
living at the decease of the mother and father. We say at 
the decease of both, because it is not necessary now to con- 
sider whether children dying after the mother, and before the 
father, would take under the covenant or not. The statute 
is indefensible, so far as it permits the husband, for the use 
of his wife and chiidren, to insure his life, paying the pre- 
miums with moneys which ought to be appropriated to the 
a of his debts, on any other theory than that thereby 

e is only performing a natural and legal duty, which laws 
of exemption, and other laws, have recognized as of equiva- 
lent obligation to that of his contracts. To this extent only 
is the statute enabling, or declaratory of any rule, not before 
existing in law. Without the statute he could have insured 
his life, or the wife could have insured it, for her own benefit, 
or the benefit of herself and children. In the absence of the 
statute creditors could pursue and condemn the insurance 
money when it became due and payable, to the satisfaction 
of their demands, without regard to the form or terms of the 

olicy, if it had been purchased with premims paid by the 
Laden! On the father rests not only the obligation of his 
contracts, but the moral, natural, ‘hia | duty of maintaining 
wife and child. The duty to the wife terminates only with 

VoL. LIV. 

















1875.] OF ALABAMA. 703 


[Continental Life Insurance Company v. Webb, Adm’r, et al.] 


her death, or a dissolution of the marital relation. The duty 
to the child, in morals and nature, is terminated only by 
death; though, as a legal duty, it terminates at the age pre- 
scribed for emancipation from parental authority. It is 
“nature’s profession,” says Lord Coxg, “to assist, maintain, 
and console the child.” Chancellor Kent says, “the laws 
and customs of all nations have enforced the plain precept 
of universal law—that the parent must maintain the child in 
its necessity and weakness.” “A father’s house is always 
open to his children. The best feelings of our nature oat 
lish and consecrate this asylum. Under the thousand pains 
and perils of human life, the home of the parents is to the 
children a sure refuge from evil, and a consolation in distress. 
In the intenseness, the lively touches, and unsubdued nature 
of parental affection, we discern the wisdom and goodness of 
the great author of our being, and Father of Mercies.”—2 
Kent, 189. In the wisdom and humanity of legislation, to 
cure a deficiency in the common law, which inexorably de- 
manded the performance of contracts, as of paramount duty, 
to that of maintaining wife and child, during life of husband 
and father; and would not tolerate, but would have denounced 
as fraudulent the accumulation of a fund for their mainten- 
ance, in preference to the payment of debts, when death con- 
signed the one to widowhood and the other to orphanage, 
the statute has its origin. The construction it must receive, 
must limit it, so far as its words permit, to the accomplish- 
ment of providing maintenance only for those to whom it was 
due from the father living. Extended beyond this, it would 
be offensive to good conscience, and wool be a mere statu- 
tory authority for perpetrating a fraud on creditors. Death 
of the child terminates the parental duty of maintenance. 
That duty does not legally extend to the ofispring of the child, 
though nature and affection may enjoin it for them, and secure 
its performance as certainly as if commanded by positive 
municipal law. The children to whom the covenant in the 
policy extends, are children living at the death of mother and 
Jather—to whom the duty of maintenance extends if they are in 
minority. These alone are within the words and spirit of the 
statute. Any other construction would convert the statute 
in its practical operation into an agency, by which the hus- 
band and father, in defiance of the just rights of his credit- 
ors, and not in obedience to legal duty, could accumulate a 
fund, for dispensation and distribution in the exercise of mere 
generosity. The participants in this fund, would often in 
the course of descents and distribution, as in this case, if 
complainant’s claim were allowed, be strangers to his blood 
and affection, to whom he owed no duty. 
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The complainant in the original bill is without right or 
interest in the insurance money, and of consequence the bill 
is devoid of equity. There was, therefore, no error in sus- 
taining the demurrer to appellant’s cross bill. The amend- 
ment of the cross bill was not properly applied for—the pro- 
posed amendment was not presented to the chancellor— 
merely a general leave to amend requested. Such leave can 
not be obtained in chancery. The amendment desired must 
be presented to the chancellor, that he may determine 
whether it is allowable. The refusal of mere leave to amend 
and not of a particular amendment presented to the court, is 
not error. No amendment of the cross bill could have im- 
parted equity to the original bill, and for this reason, if an 
amendment had been properly presented, it should not have 
been allowed. 

The decree is affirmed. 
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ACCOUNT. See Cuancery. See PLEADING AND PRACTICE. 
ACTION. 


Action; when properly brought in name of consignee.—An action against a 
common carrier for failure to deliver goods entrusted to it, is properly 
brought in the name of the consignees alone, although they are prose- 
cuting the suit for the benefit of another, whom they hold liable for the 
value of the goods.—V. & G. R. R. Co. v. Williams, 168. 

Award; what necessary to maintenance of action on.—Where the award re- 
quires performance of a duty on each side simultaneously, one party 
cannot maintain an action on it against the other, without proving that 
he had performed, or had offered, and was willing to perform on his 
part.— Comer v. Thompson, 265. 


. Endorsement in blank ; when holder may maintain action in own name.—The 


endorsement in blank by the payee of a bond, authorizes the filling of 

the blank with the name of auy subsequent holder, which filling up 

may be done, or considered done, on the trial, and enables such holder 

to maintain an action thereon in bis own name.—Miller v. Henry, 120. 
Ejectment ; what will not support.—-After the execution of a mortgage, the 

legal estate passes to the mortgagee, leaving to the mortgagor the equity 
of redemption only. This equity may be levied on and sold under exe- 
cution, and the purchaser, in the absence of fraud or priorities under 
the registration statutes, acquires only what the defendant in execution 
had—a mere equity or right to revest himself with the title, on paying 
the debt secured—which will neither support nor defeat an action of 
ejectment.— Childress v. Monette, 317. 

Trover ; when maintainable.—It the defendant seizes and removes person- 
alty from the premises of the owner, in defiance of her wishes, and in 
repudiation of her right to it, the owner may maintain trover for a con- 
version, without demand before suit brought.— Rhodes v. Lowry, 4. 

Same.—K. died testate in this State, and S qualified as executor in 1853. 

Under a clause of the will, B, a minor of tender years, having no guard- 

ian, but residing under the eare of his father in 2 neighboring county, 

became entitled to certain slaves, and S delivered them to b’s father, 
taking his receipt showing that they were delivered as the property of 
the son, and the slaves were from that time recognized and kept on the 

father’s plantation as the property of the son, until his death in 1864, 

and remained there until emancipated by the results of the late war. 

B never had any guardian, and neither S, the executor, nor b’s father, 

or any one else, laid any claim to the slaves, but, on the contrary, al- 

ways recognized his right to them. §S, dying afterwards, and the minor 
becoming of age, without any demand made upon § in his life, brought 
an action of trover for a conversion of the slaves, against the adminis- 

trator of S. 

Held: The action was well brought. 

MannineG, J., (dissenting) held, that the delivery of the slaves was 
made in good faith, with a view of doing the owner a kindness; that, 
considering the nature of the property, the disposition made was pre- 
servative of it ; and, having been delivered and held (until emancipa- 

























































706 


ACTION— Continued. 


7. 


9. 


10. 


11, 


12. 
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ADMINISTRATORS. See Execurors anp ADMINISTRATORS. 
ADVANCES TO MAKE CROP. 


1. 





INDEX. 


tion) in a situation to be forthcoming when the minor reached majority, 
and in strict recognition of his rights, no inconsistent dominion or 
claim having been exercised or asserted over them, and no demand hav- 
ing been made ; there was no repudiation of the right of the minor to 
the slaves, or exercise of dominion over them inconsistent with those 
rights, and hence there was no conversion.— Nelson v. Beck, 329. 

Judge; for what civil action will not lie against.—A civil action will not lie 
against a judge of a superior court of general jurisdiction, for acts done 
in his judicial capacity ; nor where he has jurisdiction of the subject 
matter, for errors of judgment in determining that the facts of a par- 
ticular case bring it within that jurisdiction.— Busteed v. Parsons, 393. 

Superior courts ; what are, within the meaning of the rule.—The courts of the 
United States are of limited, but not of inferior jurisdiction ; and the 
same principles which forbid the judges of superior courts of general 
jurisdiction from being called in question in a civil action, for acts done 
in a judicial capacity, apply with equal force to the judges of the courts 
of the United States. —Jb. 

Same.—The district court of the United States is a court of record of 
high dignity, having jurisdiction of nearly all crimes against the United 
States, and among them of violations of the ‘‘ Act to enforce the rights 
of citizens of the United States to vote in the several States,” &c.; and 
it being within the cognizance of the judge thereof to investigate a 
charge of such offense, his error in determining that an affidavit 
charged an offense under that act, and thereupon causing the accused to 
be arrested on warrant, will not subject the judge to a civil action for 
false imprisonment.—Jb. 

Use and occupation. —Though a contract of renting be void as such, under 
the statute of frauds, yet it the tenant enters and occupies under it, the 
relation of landlord and tenant is thereby created, and the former may 
recover of the latter the value of the rent, in an action for use and oc- 
cupation.— Crawford v Jones, 459. 

Husband ; when may maintain action on note payable to wife.—A complaint 
declaring in the name of the husband alone, on a promissory note pay- 
able to a person averred to be his wife, and alleging that the note was 
given for rent of lands of her statutory estate, is not-demurrable be- 
cause it does not allege that he was the owner of it; nor on the ground 
that the action should have been brought in the name of the wife. 
Hollifield v. Wilcinson, 275. 

Judgment ; who can not maintain action on, in own name.—A judgment is 
not such a ‘‘contract, express or implied, tor the payment of money,” 
within the meaning of section 2523 of the Revised Code, as entitles the 
assignee to maintain an action thereon in his own name.—dJohnson v. 
Martin, 271. 

Beneficial owner.—A party named as promisee in a contract for payment 
of money, and having the instrument in his possession, may maintain 
an action and recover thereon in his own name, although another has a 
half interest in the contract. The promisee, having possession and the 
legal title, may receive payment and give an acquittance to the debtor, 
and is, therefore, the beneficial owner within the meaning of section 
2523 of the Revised Code.—JWiirschfelder v. Mitchell, 419. 

See Awanrp, 5. . 


Crop lien ; what necessary to constitute. —An instrument acknowledging ad- 
vances to make a crop, will not create the statutory lien, (R. C. § 1858,) 
unless it truly recites, substantially in the language of the statute, the 
facts upon which it gives the lien; if the recitals be false, or do not 
come up to the requirements of the statute—as where it does not state 
the advance was obtained bona fide, &c.—the instrument will not create 
the statutory lien, though if it contain apt provisions for such a convey. 
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ADVANCES TO MAKE CROP— Continued. 
ance, it may operate as an ordinary mortgage.—MeLesler v. Somer- 
ville, 670. 

2. Same; word provisions, as used in.—The word ‘‘provisions,” as used in 
the statute, must be construed as meaning food and provender, for man 
and beast employed in making the crop, and does not include money or 
supplies to pay the hire ot laborers, whether their work was to be paid 
for in money, clothing, or other supplies. —Jb. 

3. Mortgage; what does not render fraudulent per se.—Although a mortgage 
conveying crops, and reciting, 1a the language of the statute, that it was 
given to secure advances made in money, to enable the mortgagee to 
make « crop tor the current year, and without which advance it would 
not be in his power to make a crop, &c.—was, in fact, made to secure 
an antecedent indebtedness ; this, of itself, will not render it fraudulent 
and void as to existing creditors ; and although the instrument can have 
no efficacy to confer the statutory ‘‘crop lien,” yet if made in good 
faith, without any intent to hinder, delay, or defraud creditors, and 
properly recorded, it will take precedence over a subsequent mortgage 
upon the same property.—Ib. 


AGENT. 

1. State; what not liable for.—The State, in the absence of express legislation 
authorizing it, can not be held answerable, in its courts, for the tortious 
acts or conduct of the officers or agents it employs in the administration 
of public affairs.—<State v. Hill, 67. 

See EvIvENCE. 


AMENDMENT. See PLEeApING AND Practice ; also, CHANCERY. 
APPEAL. See Error anp APPEAL. 
ASSURANCE, LIFE. See Lire Insurance. 


ARBITRATION AND AWARD. 

1. Awards ; how construed.—Awards must be construed with great liberality, 
and every reasonable intendment made to uphold them.—Burns v. Hen- 
dvix, 78, 

2. Same; motion to exclude; how tested.—A motion to exclude an award, be- 
cause it does not conform to the submission, or because the arbitrators 
exceeded their authority, must be tested by an inspection of the award, 
construed in connection with the submission, and cannot be sustained, 
unless such want of conformity, or excess of authority, is apparent from 
the award.—Ib. 

3. Same, exclusion of ; what not good ground for.—Misconduct on the part of 
the arbitrators, or their consideration of matters extraneous to that sub- 
mitted to them, so affecting the award as to vitiate it, if not apparent 
from the award and submission, is not good ground for objecting to the 
admission of the award as evidence, or to exclude it after it has been 
received. The evidence upon which the party assailing the award re- 
lies to sustain his grounds of objection to it, must be left to the determ- 
ination of the jury, under proper instructions from the court.—Ib.  _ 

4, Sume; what not concluded by.—-Matters not submitted, nor fairly within - 

the scope of the submission, are not concluded by the award,— Tb. 
Award, when inoperative.—A claimed rent of B. who claimed credit for 
buildings erected on premises, and being unable to agree they submit- 
ted the matter to arbitration. An award was made that B should pay A 
specified amount of rent in cotton, and that A should pay B the amount 
expended in erecting the buildings. The award did not find what build- 
ings were erected or the cost thereof, and left it to the parties to settle, 
with the understanding that ‘‘A was to pay what was right.” eld: 
The award was so one-sided, incomplete, and wholly inoperative as to 
one of the mutual demands, that no action could be maintained on it. 
Comer v. Thompson, 975. 


e 
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ATTACHMENT. 


1. Amendment; when properly allowed.—A justice of the peace may properly 
allow the affidavit for the attachment to be amended, so as to show that 
the affiant was the agent and attorney of the plaintiff. The omission, if 

, a defect, is an omission of form rather than of substance.—Paulhaus v. 
Leber, 91. 

2. Altachment, defects in affidavit for; how cured.-—Defects in an affidavit for 
attachment, or in the attachment sued out before a justice of the peace, 
by the express provisions of our statutes, are cured on appeal or certiorari. 
When a partnership is plaintiff in an attachment, the justice should 
always require the name of the individuals composing it to be stated, but 
the failure to do so is a mere irregularity, cured by appeal.—Jb. Tosame 
effect, see Perry v. Hurt, Corbin & Atkins, 285. 

3. Attachment ; remedy to lest rightfulness of levy on land.—A motion to set 
aside the levy of an attachment on land, can only be made by a party or 
privy to the process ; and it is only as to personality that a trial of the 
right of property can be claimed; and where lands of one person have 
been levied on, under execution against another, a resort to either 
remedy, by the party claiming the land, for the purpose of testing the 
title, would be an anomaly in judicial proceedings.—Rea v. Longstreet 
& Sedgwick, 291. 

See GARNISHMENT. See PLEADING AND PRACTICE. 


ATTORNEY'S FEES. 

1. Attorney's fees; when recoverable as part of the damages in trover.—Attor- 
ney’s fees in prosecuting a suit to recoverdamages for the conversion of 
mortgaged property, as well as the principal and interest of the debt 
secured, are recoverable as part of the damages in trover, when the 
property converted and interest from the time of the conversion, equals 
or exceeds in value the debt, interest, and attorney’s fees, and the mort- 
gage expressly provides that the “proceeds of sale be first applied to at- 
torney’s fees, and all costs of collecting the amount due and expenses of 
the sale.” —McLester v. Somerville, 670. 

2. Garnishee; attorney's fees allowed. —Our statutes prescribe the costs which 
may be taxed against the unsuccessful party in actions at law, and this 
is the limit of their recovery. When the garnishee is the successful 
party, he is entitled to recover as part of the costs an attorney’s tax fee, 
but the court has not power to allow him the compensation which he 
may be bound to pay his attorneys.—Henry v. Murphy & Oo., 247. 


BAILMENT. 

1. Bailee; when may discharge himself by delivery to other than the bailor. 
While the bailee can not set up against his bailor, a title which another 
does not assert, and retain the goods himself, yet, when he shows that 
he has yielded possession to a title superior to the bailor’s, or made de- 
livery to one entitled to receive the goods and discharge him, he will be 
protected. —Croswell v. Lekman, Durr & Uo., 363. 

See PartNersHET, 2, 3, 4. 


BANKRUPTCY. 

1. Discharge ix bankruptcy; what bars.—A note given by a bankrupt, two 

days before the filing of his petition, reciting that it was given for ‘cash 

bona file advanced to enable him to take the benefit of the bankrupt law, 

and without such advance it would be impossible for him to do so,” is 
barred by his subsequent discharge.— Nelson v. Stewart, 115. 

2. Bankrupt law; what not debt contracted in a “ fiduciary character,” within 
the meuning of.—A debt due a planter from a cotton factor and commis- 
sion merchant for the proceeds of cotton sold, is not a ‘debt created by 
his defalcation, while acting in a fiduciary character,” within the 
meaning of the bankrupt law, and is barred by his subsequent discharge 

in bankruptcy. — Woolsey v. Cade, 378. 


’ 
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BILL OF EXCEPTIONS. 

1. Bill of exceptions ; power of court over, afte? adjournment.—After the pre- 
siding judge has signed the bill of exceptions, and court has adjourned 
for the term, it is beyond his power to alter or modify it, or by any oral 
directions, to explain it, or to control the clerk in making out the 
transcript ; nor can the appellate court receive affidavits that portions of 
the bill of exceptions which were intended to be erased, were allowed to 
remain. —Chapman v. Holding, 61. 

2. What may be inserted in.—It is within the discretion of the primary court 
to insert in the bill of exceptions its general charge, to which no excep- 
tion was reserved. Such a charge furnishes no ground for reversal, and 
its insertion in the bill of exceptions cannot injure the appellant. 
Hollingsworth v. Chapman, 7. ‘ 

3. Validity of ; what necessary to.—It is essential to the validity of a bill of 
exceptions that it should be signed by the presiding judge, according to 
the statute; and no agreement of the parties or their attorneys can dis- 
pense with such signature.—Southern Ev. Co. v. Black, 185. 


BONDS. See Orrician Bonps. 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 

1. Promissory note ; what without consideration.—A promissory note given by 
the widow to a creditor of the deceased husband, who does not take it 
in payment of the debt, and neither lost nor suspended any remedy for 
its collection, or receipted the account, is without consideration. — Wat- 
son v. Reynolds & Stuckey, 191. 

2, Same.—The fact that there has been no administration, and the widow 
remains in possession of all the real and personal estate of the hus- 
band—the possession not being derived from the creditor—forms no 
consideration for such a promise. -—Jb. 

3. Same ; consideration of written instrument ; how far may be impeached at law. 
A person who was president and treasurer of a local board of trustees of 
an insurance company, gave 2 certificate that the insurance company 
had on deposit with him a certain number of dollars, and signed it “H., 
president and treasurer, local board of trustees.” 

Held—1. The certificate, in legal effect, was H.’s promissory note, and 
in a suit at law against him by the insurance company, he could show 
in defense that the contract of which it formed a part had been rescinded, 
or that the contract was of mutual stipulations, and the payee had not 
performed on his part.—Hart v. Life Ass’n, 195. 

4, Note payable on demand ; when draws interest.—Interest runs on a note 
payable on demand, only from the time of demand made, or suit brought, 
and the fact that the note was given for money received at the time it 
was made, does not change the rule.—Hunter v. Wood, 71. 

. Same; what not necessary to maintain suit on.—Suit on a note, payable on 
demand, may be brought without a previous request for payment, the 
suit itself being equivalent to a demand.—Jb. 

6. Indorser ; what sufficient to charge.—Where a promissory note was made 
payable ‘‘at any bank” in a specified city, proof of presentation at any 
bank in such city, and due protest and notice, will bind the indorser. 
Boit & McKenzie v. Corr, 112. 

7. Protest ; what sufficient.—The protest of a note made payable ‘at any bank 
in Savannah, Georgia,” showed that the note was presented for payment 
“at the Southern bank of the State of Georgia,” but did not expressly 
state that this bank was in the city of Savannah. The caption showed 
that the protest was made in the city of Savannah, Georgia, and the 
protest recited that the notary resided in that city. After showing de- 
mand and refusal of payment, &c., it concludes: ‘Thus done and pro- 
tested in the city of Savannah aforesaid.” Held: 

1. The protest sufficiently showed that the bank, at which demand 
was made, was located in the city of Savannah. 
2. Parol proof was admissible, in connection with the protest, to show 
(45) 


on 
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BILLS OF EXCHANGE AND PROMISSORY NOTES--Continued. 


that a bank of the same*name as that mentioned in the protest, was lo- 
cated in the city of Savannah, at the date of the note and its protest.—Jb. 


CASES FOLLOWED, CRITICISED AND OVERRULED. 

1. Cases reaffirmed and distinguished.—The cases of Stein v. Mayor, &e., 17 
Ala. 234, and Stein v. Mayor, &c., 24 Ala. 591, reaffirmed, and the pres- 
ent case distinguished from that of Stein v. Mayor, dc., 49 Ala. 362. 
Mayor, &e. v. Stein, 23. 

Cases followed.—Stoudenmire v Brown, 48 Ala. 699, followed.— W hitworth 
et al. v. Anderson, 23. 

. Same.—Ex parte Selma & Gulf R. R. Co. 45 Ala. 696, followed. — Hart et al. 
v. Floyd et al. 34. ° ; 

Overruled case.—Reid v. Moulton, 51 Ala. 255, overruled.—Moulton v. Reid, 
320. 

. Same.— W inter v. Quarles, 43 Ala. 693, overruled so far as in conflict with 

decision in present case.—Moore v. Alvis, 356, 

. Same.—The decision in Bibb & Falkner v. Avery, (45 Ala. 691) that the 
probate of wills and grant of letters therein by probate courts in this 
State during the late war, conferred no authority upon executors or ad- 
ministrators to discharge their trusts after the close of the war, without 
taking out new letters and giving new security, has been entirely over- 
turned as authority, by later and better considered cases in this court. 
Nelson, Adm’r, » Boynton, 368. 

Same.— Clemenis v. Nelson, overruled.——Levert v. Read, 529. 

8. Cases criticised and overruled. —What is said in Sprovl v. Lawrence, 33 Ala. 
691, and the decision in State ex rel. v. Ely, 43 Ala. 568, to the effect 
that a judicial investigation is a prerequisite to the certification of a 
vacancy and an appointment to fill it, declared to be an erroneous ex- 
position of the statute.—State ex rel. v. Tucker, 205. 


CHANCERY. 
; I. Jurisdiction and General Principles. 


1, Accounts and settlements ; when opened and re-examined in equity.--Courts 
of equity will exercise their jurisdiction to open and re-examine an ac- 
count stated or settlement made on the basis of it, for fraud, accident, 
imposition or mistake, with caution ; and will not grant relief except 
upon clear and precise allegations, supported by satisfactory proof. 
Paulling v. Creagh, 646. 

2, Sume.—When fraud or undue advantage is made to appear, infecting the 
whole account, the accounting will be entirely annulled, and the parties 
remitted to their rights as though no accounting had been made ; but 
where errors or mistakes only are shown, or the traud or imposition does 
not stain all the items, the settlement will not be entirely vacated, but 
the party complaining will be allowed to surcharge and falsify it.—Jb. 

. Same ; burden of proof.—Fraud or imposition not being shown, but only 
errors and omissions, the correction is confined to errors and omissions 
in the account, and the burden of proof rests on the party complaining 
to establish them by satisfactory proof.—1b. 

Same; when not disturbed —Where an account, consisting of few and 
simple items, as to which complainant had knowledge or easy means of 
obtaining it, is stated and settled by giving independent security, the 
courts are much more reluctant to disturb it, than where the account is 
complicated and consists of many items. as to which complainant had 
not such particular means of knowledge ; especially, where complaint 
of errors and mistakes is made for the first time, after the death of one 
of the parties. —Ib. 

Same ; what not sufficient to excuse laches.--When an error complained of 
appears on the face of the account, the complainant will not be relieved 
from the imputation of laches and the presumption of knowledge of the 
error, upon a general allegation of ignorance of the mistake and failure 
to discover it until complaint made--no fact being shown which could 
reasonably have superinduced such ignorance, and no explanation being 
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6. 


10. 


11. 


12 


13. 


given of what quickened his diligence and caused the discovery after- 
wards. —Ib. 

Equity ; what not sufficient to give jurisdiction.—- The general rule is that a 
court of equity will not take jurisdiction, when there is a clear, complete 
and adequate remedy at law. The mere intervention of fraud, no dis- 
covery or any special equitable relief being sought, will not authorize a 
court of chancery to grant relief, or entertain concurrent jurisdiction 
with the court of law, in cases cognizable at law.—- Youngblood v. Young- 
blood, 486. 

Same.—When one person, on assuming the debt of another, a purely legal 
demand, agreed to make a deduction to the amount the debt was lessened 
by compromise with third persons, and on settling with the original 
debtor comptuted and was allowed usurious interest, and by fraudulent 
misrepresentations that he had obtained no such reduction, induced the 
debtor to pay a much larger sum than was really due, the debtor has a 
complete and adequate remedy by action at law, for money had and re- 
ceived, to recover the overpayment.—b. 


. Cloud on litle ; jurisdiction of equity to remove and prevent.—A court of 


equity will not only order the cancellation of deeds or other instruments, 
by which a cloud is cast on the title, injurious to the true owner, but 
will interfere by preventive remedies, whenever a fixed determination is 
evinced to make a sale, which, if made, will cast a cloud upon the title, 
injuring the owner, and which it would be unconscientious to suffer 
made, as a source of title adverse to him.— Rea v, Longstreet & Sedgwick, 
291. 


. Same ; test for determining.—The true test to determine whether an instru- 


ment casts a cloud on the title, is this: ‘*Would the owner of the prop- 
erty, in an action of ejectment by the adverse party founded on the deed, 
be required to introduce evidence to defeat a recovery?” If such proof 
would be necessary, the cloud would exist ; if the action would fall of 
its own weight, without proof in rebuttal, no occasion would arise for 
equitable interference. —Lb. 

Same ; what constitutes cloud.—A deed void on its face presents no ground 
for equitable interference; nor does the sale of the land as the property 
of a mere stranger, with whom the true owner is not connected, and 
from whom he does not, mediately or immediately, derive title.—1b. 

Same; vill to remove, when without equity.—A bill by a married woman 
showing that, with moneys of her statutory estate, she purchased lands, 
and received a conveyance direct from a third person—the husband not 
being connected with the consideration, the title, or its conveyance—and 
seeking to prevent a sale of the land, under judicial process against her 
husband, is without equity ; for such a sale would not cloud her title. 
Ib. 

Cloud on title, bill to prevent ; when maintainable.—A threatened sale, under 
execution against an heir, of his interest in the lands of the intestate, 
whose estate is being settled by the administratrix, and the fact that she 
has advanced the heir more than his distributive share, does not au- 
thorize her to go into equity to restrain the sale, as a cloud on the title. 
Robinson v. Joplin, 70. 

Contested election; jurisdiction of chancery as to.—A court of chancery 
is not the proper tribunal for the trial of a contested municipal election, 
where the charter or a general law provides for such contest; and it has 
no jurisdiction to enjoin the person declared elected from using his cer- 
tificate of election, or from qualifying and entering upon the duties of 
the office, or to otherwise try the right of the office—althongh such re- 
lief is asked by an incumbent under a former election, and entitled to 
hold until his successor is elected and qualified, who charges that by 
falsification of the ballots and the fraud of the election officers, the cer- 
tificate of election was withheld from him, and given to his opponent. 
Moulton v. Reid, 320. 


14. State court of chancery, jurisdiction of.—A chancery court of this State has 


jurisdiction to entertain a bill by an assignee in bankruptcy, to assail 
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16. Multifariousness; what bill not objectionable on ground of.—A bill seeking 
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and set aside transfers of property made by the bankrupt, in fraud of 
the common and statute law of this State.— Barnard v. Davis, 565. 


15. Bill; what not liable to objection, on ground of multifariousness, misjoinder 


of parties, want of equity, &c.—The county of Dallas filed a bill against 
its late tax collector, the sureties on his original bond, the sureties upon 
other additional bonds, given during his term, and against alienees of 
property fraudulently conveyed by the principal and sureties, &c. It 
alleged that during each of the periods between the dates of the several 
bonds, the collector had made false and fraudulent additions of the as- 
sessed value of the property, on which it was his duty to collect taxes, 
greatly lessening the amount; that he had collected tuxes of persons 
failing to pay in former years, or who had not been assessed, and made 
no report of the same, and of which complainant could obtain no infor- 
mation; that he had refused to exhibit his stub-book, showing to whom 
he had issued receipts for taxes, and for what sums; that by such means 
complainant was prevented from obtaining evidence of the amounts due 
the county, which amounted to a large sum; that the collector and seve- 
ral sureties, in order to avoid liability, had fraudulently sold and trans- 
ferred their property, much of which was unknown to complainant, and 
have become insolvent, &c.; that certain described lands, on which, it 
is averred, the tax collector's bonds operated as liens for taxes not paid 
over, &c., were transferred by the principal and his sureties, after his 
defaults, to persons in collusion with the sureties, kc. The bill prayed 
an account of the taxes collected; for discovery as to the amount thereof, 
and the production of the stub-books; for a discovery of the property of 
the principal and certain sureties, which had been conveyed, subject, 
as the bill alleged, to the lien of the bonds; for an ascertainment otf the 
times when the several defaults occurred; for the setting aside of the 
conveyances, &c., and for an enforcement of the lien, by a sale of the 
tad subject to it, to pay the amount due, and for general relief. 
eld: 

1, The bill plainly presented a case for equitable cognizance. Under 
§ 44 of the revenue law of 1868, the lien of the tax collector’s bond at- 
taches from the date of his default, and there being several sets of sure- 
ties, and defaults occurring after the date of each of the additional bonds, 
some of the sureties, under the provisions of the statute (R. C. § § 180- 
181) being responsible for the whole time, but answerable only jointly 
with the sureties upon such additional bonds, for defaults occurring 
after they were executed, and the rights of alienees of property of the 
sureties depending upon the date of such defaults, a court of equity is 
the only tribunal in which parties with such diverse and conflicting in- 
terest can be brought together, and their respective rights and liabilities 
properly adjudicated. 

Apart from this, the bill presents a case not only of matters of 
account, but of agency, where the agent fraudulently alters his books, 
and withholds from his principal, evidence of transactions with a mul- 
titude of persons, rendering necessary a resort to equity for discovery, 
and to compel the production of books, without which the principal 
cannot be informed of the state of the accounts. 

2. The one pervading purpose of the bill is to compel payment of 
money due complainant from the tax collector and his sureties, and out 
of property which they contracted should be liable therefor, all the de- 
fendants being either liable on the bonds, or, as claimants of property 
on which the bonds operated as liens; and hence, the bill is not multi- 
farious. 

3. The lien of the bond is not a mere creature of statute, enforceable 
only by execution at law, but isa lien arising by contract; and not 
being capable of enforcement until a judicial ascertainment of the 
amount for which it shall operate as a lien, a court of equity, in a case 
like the present, is a proper tribunal in which to have such lien ascer- 
tained and enforced..—Dallas County v. Timberlake, et al. , 403. 
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the enforcement of the vendor’s lien, and a personal decree, for any 
balance remaining after exhausting the land, against the vendee and an 
agent entrusted with the collection of the purchase money note, who, in 
collusion with the debtor and in traud of the vendor's rights, delivered 
up the note, without exacting payment,—is not multifarious.— Wilkinson 
v. Bradley, Wilson & Co., 677. 

17. Same.—In such a case, a good ground of equitable relief is shown against 
the vendee; and if the fraud and combination with the agent. fixed a 
joint liability on both, enforceable in equity, joining them both as de- 
fendants, will not render the bill multifarious; if on the other hand, 
there is no joint equitable liability on the part of the agent, his liability 
is purely a legal demand, which cannot be enforced in equity; and 
although the bill sets forth one equitable ground of relief, and seeks 
relief also as to other purely legal demands, disconnected with other 
equitable demand, it cannot be held multifarious on that account.—Jb. 

18. Cross bill; when not authorized.—A cross bill isa mere dependency upon 
the original suit, and cannot be supported upon new and distinct mat- 
ter, not involved in the original bill.—Continental Life Insurance Co. v. 

Webb, 68. 

19. Same; when must fail—When the original bill is without equity, the cross 
bill must fail. —1b. 

20. Policy of Life Assurance; bill to enforce payment, &c., without equity.—A 
policy of life assurance, which covenants to pay the sum insured to the 
wife of the assured, if she survives him, or in event he survive her, to 
her children, is a contract creating only legal obligations and rights; 
and upon the happening of the contingency on which it is payable to 
the children, vests in them a joint legal interest; and, being a contract 
for the payment of money, the personal representative of a beneficiary 
succeeds, on his death, to his rights, and must join with the survivors in 
any action at law for the recovery of the sum assured, which furnishes a 
complete and adequate remedy for the enforcement of the contract, and 
the determination of the rights of the parties. A bill in such a case, by 
the personal representative of one claimed to be a beneficiary, to ascer- 
tain who are the beneficiaries, to determine the quantum of their inter- 
ests, and to compel the insurer to pay the money into court for distri- 
bution accordingly, which assigns no other ground for’ withdrawing 
these matters from the determination of the Jaw court, than the fact that 
two of the surviving beneficiaries have the custody of the policy, and 
one of them, on demand, refused to exhibit it, wherefore he cannot state 
its terms with accuracy, and seeks a discovery of it, —is without 
equity.— Ib. 

21. Bill for discovery ; what must state.—In a bill for discovery purely, it may 
not be necessary to show that the facts sought to be discovered are inca- 
pable of proof otherwise; but where discovery and relief are sought, as 
to matters of purely legal cognizance, it must be shown that the facts 
sought to be discovered cannot otherwise be established, and such dis- 
covery is indispensable to the ends of justice.—Jb. 

22. Equity, when will not intervene to set off demands.—The mere existence of 
mutal and independent demands does not authorize the interposition of 
equity, to set them off against each other. To warrant the interposition 
of a court of equity, there must be circumstances from which it can be 
inferred that one debt was contracted on the faith of the other, or that 
there was an agreement between the parties that one should be discounted 
for the other, or there must be some intervening equity, which renders 
the interposition of that court necessary for the protection of the demand 
sought to be set off.— Tate v. Evans, 16. 

23. Same.—If a partner owing his copartners, gives his individual note and 
secures it by mortgage on his individual property, the transaction is 
thereby disconnected from the partnership accounts—if they ever had 
any connection—-and the demand becomes purely a legal one; and the 
mere unfinished condition of the partnership business, and a balance in 
that account due from mortgagee to mortgagor, will not authorize a 
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court of equity to interfere by setting off the note against the balance 
due, and restraining the foreclosure of the mortgage. —Ib. 

24, Relief in equity; what not bar to.—An unsuccessful attempt, or an entire 
omission, to assert in a court of law a purely equitable defense, does not 
prejudice the right to relief in equity. If, however, the defense is cog- 
nizable, either at law or in equity, a court of equity will not interfere 
after judgment at law, except upon some special equitable ground.— 
Howell v. Motes, 1. 

25. Same; what does not authorize.—Since the adoption of the Code, it is not 
ground of equitable interference against a judgment at law, that it 
was given on a promissory note, executed to an insolvent vendor, on 
the purchase of lands into which the vendee was lured by the vendor's 
fraudulent representation that he had and could make title, whereas, in 
fact, it resided in third persons, of whom the vendee was compelled to 
purchase. Such defense was available at law, and, after failure to make 
it there, resulting from complainant’s own negligence, it is too late to 
seek relief in equity.—Ib, 

. Probate court ; decree on final setilement ; how cannot be assailed. —When the 
jurisdiction of the probate court has attached, its decree on final settle- 
ment of an.administration, cannot be vacated or annulled by resort to 
equity, unless the complainant show some special equitable ground of 
relief, whereby by reason of accident, mistake or fraud, unmixed 
with fault on his part, he was prevented from interposing the matters 
relied on before the decree in the probate court.— Gamble v. Jordan, 432. 

When ward may maintain bill to reach estate of surety of guardian in hands of 
administrator. —A ward whose guardian was indebted on final settlement, 
may after return of ‘‘no property” as to him, maintain a bill against 
the administrator and distributees of a deceased surety of the guardian, 
to subject to the satisfaction of the decree, money remaining in the 
hands of the administrator, derived from a sale of the surety’s property, 
for which judgments had been rendered against him on final settlement 
in favor of the distributees; and it is not ground of demurrer that com- 
plainant did not pray an injunction to prevent the money being paid 
over, or proceed as in the case of equitable attachments.— Anderson v. 
Thomas, 104. 

28. Act to authorize collection of debts for labor and services rendered for benefit of 
trust estates; jurisdiction of Chancery under.—The “Act to authorize the 
collection of debts for labor and services rendered for the benefit of trust 
estates,” approved April, 1873, changes the former rule of law existing 
in this State, and converts claims for compensation for services rendered 
for the benefit of trust estates, on the employment of a trustee who has 
vacated his trust or become insolvent, into charges upon the trust estate, 
to be enforced against the legal representative by action at law. This 
right being a mere creature of a statute which provides a remedy for its 
enforcement, that remedy is exclusive, 9nd a court of chancery would 
not have jurisdiction in such a case, even if the statute were out of the 
way.—Askew v. Myrick, 30. 

29. Injunction to stay collection of taxes; when improper.—A court of equity will 
not enjoin the collection of State and county taxes, unless in addition to 
illegality, hardship, or irregularity, the case be brought within some of 
the recognized heads of equity jurisdiction, and will not interfere in any 
case merely because of errors of excess in valuation, or hardship, or in- 
justice of the law, or any grievance which can be redressed by a suit at 
law, either before or after the payment of taxes.— Ala. Gold L. I. Oo v. 
Lott, 500. 

30. Same; offer to do equily.—In cases where an injunction may be proper to 
stay the collection of excessive taxes, the complainant must pay or ten- 
der the amount really due, and in default of such tender or payment 
the bill should not be etertained.—Jb. 

31. Rescission; what will not authorize.—Where lands are purchased, partly 
paid for, conveyed to the purchaser, and he is let into possession and 
then dies—the non-payment of the balance of the debt, coupled with 
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the facts that it, with the other debts due by the purchaser's estate, will 
render it insolvent, and that his administrators are willing to a rescission, 
will not alone authorize a decree for rescission. —Matlhews v. Dowling, 202. 

32. Waste ; when court of equity will enjoin.—A court of equity, in'a proper 
case, will interfere by injunction, before the arrival of the law day, to 
restrain waste by the mortgagor, or his alienee in possession. But the 
waste or injury, against which protection is asked, must be such as to 
impair the security of the mortgage.—Coker v. Whitlock, 180. 

. Same, bill to prevent; what proper decree on.—On bill filed before the law 
day to enjoin waste, where the waste is shown, the proper decree is an 
injunction against its future commission, and an account of the damages 
already sustained. The court has no power, on such a bill, to oust the 
alienee of the mortgagor, and in effect deprive him of all right and in- 
terest in the premises.—Jb. 

. Jurisdiction over estates of decedents.—A legatee may resort to a court of 
equity, as a matter of right and without the assignment of any special 
cause, for a final settlement of an estate, at any time before proceedings 
are commenced for a final settlement in the probate court.—James v. 
Faulk, 185. 

. Judgment ; power of court of equity to enjoin.—Courts of equity have no 
revisory power over judgments of courts of law. They will not enjoin 
a judgment at law, because matters of defense interposed and available 
there, were erroneously held to be no answer to the action, whereby the 
detense was unavailing. The remedy is to correct the error by appeal, 
and if this is not done, the judgment is conclusive as to such matters, as 
well in equity as at law.—Jart v. Life Ass’n, 495. 

. The fact that a certificate was not founded on an actual deposit of money, 
but executed in pursuance of an agreement between H. and other per- 
sons (who took out policies of insurance on their own lives to qualify 
themselves to form a local board of trustees, under an agreement with 
the insurance company that the premiums on these and other policies 
should remain under the control of the local board for investment) to 
pay him respectively the amount of their premiums, when needed for 
investment, and that the insurance company had virtually ceased to do 
business, and sought to withdraw the funds in violation of the agree- 
ment—if available as a defense, could have been set up by H. in the suit 
at law against him by the insurance company; and the failure to inter- 
pose it there, or failing to appeal to correct erroneous rulings holding 
the defense insufficient, concluded him; and H. being the agent of the 
other complainants and a party with whom the contract was made 
jointly with them, and no equitable grounds of relief being shown, a 
court of equity would not enjoin the judgment at the instance of H. and 
the other trustees. —Jb. 


IT. Pleading and Practice. 


37. ‘ Material defendant ;” where bill muy be filed.—Under § 3326 of the Re- 
vised Code, prior to the amendment of the act of March, 1873, a bill 
filed against defendants residing in this State, must be filed in the court 
of the district in which they reside, if they all reside in the same dis- 
trict ; but, if some reside in one and some in another district, then the 
bill must be filed in the district in which a ‘material detendant” 
resides; a party is a ‘‘material defendant” within the meaning of the 
rule, whose interest is antagonistic to complainant’s, and against whom 
relief is prayed.— Waddell v. Lanier & Hopkins, 440. 

38. Same.—If the only ‘‘material defendants,” are thus defined, reside out of 
the State, then the bill is properly filed in the district in which any 
other proper defendant resides. —Jb. 

39. Same.—An heir at law is a necessary party to a bill filed by the admin- 
istrator of the intestate ancestor, to vacate and annul (on the ground of 
fraud and undue influence) a deed of lands and personalty made by the 
intestate, and for a discovery from the grantee; and where the grantee 
is non-resident, the chancery court of the district in which the heir 
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resides, has jurisdiction of a bill there filed against her and such non- 
resident grantees, if there are no other parties, having more material 
interests than the heir, resident in some other district of the State.—1b. 

40. Answer; when properly stricken out.—Where the vacation of a decree has 
been procured, upon defendant’s agreement with the complainant to file 
answers by a certain time, admitting certain facts charged in the bill, 
the court, as a proper mode of enforcing the agreement, may strike from 
the files answers putting in issue facts which it was agreed to admit.— 
Pearce v. Daughdrill, 456. 

41, Same.—Answers not having been put in at the time agreed on, an order 
of the court directing them to be filed by a certain future day there- 
after, does not operate a vacation of the agreement, or authorize the 
filing of answers inconsistent with it.—Jb. 

42. Defendant, when cannot complain that sworn answer is waived, &c.—Where 
the case is such that the answer of one defendant is not evidence against 
his co-defendants, it is not ground of objection to the bill, that it re- 
quires sworn answers of some of the defendants, and, under our rules of 
practice, waives answer on oath as to others.— Dallas County v. Timber- 
lake, 404. 

43. Affidavits; when admissible to contradict denials of answer.—Where the 
answer clearly and implicitly denies the plaintiff's title—the right in 
him which is the foundation of the relief prayed—ex parte affidavits 
should not be received to overturn or contradict the denials in the 
answer. Within this limitation, affidavits may be received, against the 
denials and averments of the answer, in cases of waste (including anal- 
ogous cases resting on like principles), nuisance, infringement of 
patent rights, and in cases to dissolve and settle partnerships and other 
joint adventures, where extreme mismanagement is charged against the 
defendant partner or joint adventurer; and in all cases where com- 
plainant can introduce affidavits, the defendant may introduce counter 
affidavits. — Barnard v. Davis, 565. 

44, Amendment ; what does not make new case, &e.—The original bill sought to 
enjoin a judgment, on a note given by a surviving partner to the 
deceased partner’s administrator for his interest in the partnership 
assets, alleging that it was executed upon the agreement, that the 
amount due upon it should be applied to the payment of the intestate’s 
indebtedness to the firm, and in satisfaction of partnership debts if nec- 
essary, and that this was necessary. Anamendment was made, showing 
that the agreement was with the administrator’s duly authorized agent 
in that behalf; that in a suit pending in that court for a settlement of 
the partnership affairs, the register, on reference to state the accounts, 
had reported that the partnership was indebted to the surviving partner; 
that a large amount of partnership debts were still outstanding. It. 
made no new parties, nor prayed any other relief than that sought in the 
original bill. 

Held—The amended bill was not repugnant to the original; did not 
make a new case, and was not multifarious. —Hart v. Clark, 490. 

45, Amendment of bill; what is allowance of.—An order of the chancellor, in 
vacation, upon # petition that an amended answer attached be allowed, 
directing that the amendment be filed as of the date of the order, is 
tantamount to an allowance of the amendment, which after that 
becomes, for all practical purposes, a part of the case, and may be con- 
sidered by the chancellor, on motion in vacation to dissolve the injunc- 
tion, heard after the allowance, but before the actual filing of the 
amendment by the register.— Blanks v. Walker, 117. 

46. Amendment ; right of under § 3356 of Revised Code.—Although section 3356 
of the Revised Code, upon the allowance of amendments to bills, omits 
the words “to meel the justice of the case,” found in the third section of the 
act “amendatory of the proceedings in chancery,” (Acts 1857-8. p. 340), 
the right of amendment is fully us extensive now, as it was under the 
provisions of the statute of 1858.— Moore v. Alvis, 356. 

47. Amendment ; what does not make new case.—Where the original bill shows 
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a sale of lands, and execution of bond to make title to defendant, his 
entry under the purchase, and execution of a note therefor, reciting that 
it was given for the purchase money of the lands, and a failure to pay 
it, and prayed a sale to enforce the vendor's lien; an amendment that 
defendant, being previously indebted to him, gave the note mentioned, 
and made a deed absolute or the lands described in it, to complainant 
to secure the note; whereupon the latter, as part of the transaction, gave 
defendant a bond to make title on payment of the note, and ‘averring 
that the transaction constituted the deed a mortgage, and praying its 
foreclosure by sale of such lands—is not a departure, and does not make 
a new case.—Ib. 

48. Amendment ; what makes a new case, and is not allowable.—Where the right 
set up in the original bill is alleged to be derived from # sale of lands 
by the administrators of the deceased owner, under a special act of the 
legislature, not set forth by its title or otherwise indicated, an amend- 
ment setting forth the act, and rights asserted under a sale made by the 
legatees of the deceased, is a departure from the case made by the orig- 
inal bill, and cannot be allowed.—Penn v. Spence, 35. 

49. Receiver ; rule as to appointment of.—-No unbending rule can be declared 
applicable to every case in which the appointment of a receiver is 
sought, but the court lays down certain well established principles, 


which should govern in the exercise of the power.—Briarfield Iron 


Works v. Foster, 622. 

50. Same.—A receiver should not be appointed in the first instance, in asser- 
tion of a disputed right, and the defendant displaced from possession of 
property, when needed protection can be given by a writ of injunction, 
or equitable attachment; these latter writs can issue only after bond 
given to indemnify the adverse party against injury from wrongful resort 
to the process, whereas no such security for the defendant’s protection is 
required from those procuring the appointment of a receiver, the bond 
exacted being only for the faithful performance of his duty.—Ib. 

51. Same.—In this case, a special administrator, appointed here, at the in- 
stance of one claiming to be principal legatee under a will which he was 
seeking to have probated, instead of another will, making a different 
disposition, theretofore admitted to probate by the court of the State 
where testator resided, sought the appointment of a receiver over the 
property of a corporation, in which the decedent was a stockholder, and 
of which he was a creditor, on vague, uncertain, and, in some respects, 
inconsistent allegations, based merely on ‘‘information and belief” of 
danger to the interests of the decedent. The only direct charge of dan- 
ger—the removal of property, and its danger of deterioration from want 
of proper care—was denied by affidavits. Heid, a court of equity ought 
not, in such a case, to appoint a receiver; and it should not interfere at 
all, by the exercise of any of its extraordinary powers, without requiring 
ample security from complainant against any unjust loas which might 
thereby be inflicted on the adverse parties. —Ib. 

52. Receiver ; appointment of, on bill for dissolution of en ae general 
a receiver will be appointed of course, upon the filing of a bill for the 
dissolution of a partnership, where it satisfactorily appears that com- 
plainant will be entitled to a decree of dissolution; but in all cases the 
appointment rests in the sound discretion of the court, in view of the 
particular facts presented.— Bard v. Bingham, 463. 

53. Same; when recciver is properly denied.—In the present case, complainant, 
an insolvent partner, who had refused to consent to a dissolution, had 
been excluded from any participation and control in a partnership 
which carried on a political newspaper and a job printing office, which 
had been conducted at a loss. Under the articles, he was entitled to 
equal control, except as to the editorial department, which was to be 
under his immediate management. Prior to the formation of the part- 
nership, the partner in possession had owned all the property and 
conducted the business, and complainant purchased a half interest in 
the property and business on long credit, mortgaging it back to secure 














718 


INDEX. 


CHANCERY—Continued. Preapinec anp Practice— Continued. 


54. 


55. 
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57. 


60. 


61. 


62. 


63. 


the debt. Complainant did not aver or show that the partner in posses- 
sion was insolvent, or that the property was endangered in his custody; 
nor did he aver or show any willingness, or ability, to make the pay- 
ments as they fell due, or that his interest was equal to the amount due. 
og partner charged the other with violation of the articles of partner- 
ship. 

Held—The chancellor, on complainant’s bill seeking a dissolution and 
settlement of the partnership, properly denied a receiver, pending the 
litigation. —1b. 

Register’s report ; exceplion to, when necessary.—When the chancellor, in 
a decretal order sustaining exceptions to the register’s report, finds that 
certain items excepted to, were not proper charges, and directs the reg- 
ister to restate the account on that basis, a party seeking to revise such 
ruling, need not again except to the register’s report, made in accord- 
ance with such directions, because it omits to charge such items. The 
error in such a case, if there be error, is the error of the chancellor and 
not of the register.— Harbin v. Bell, 389. 

Safe keeping of fund pending litigation, proper order for.—Where a claim 
belonging to a bankrupt has been fraudulently transferred to another, 
who has obtained a judgment and is about to coerce satisfaction on exe- 
cution against the debtor, the court, on bill by the assignee in bank- 
ruptcy assailing the transfer, should not enjoin the collection, but ought 
to restrain the transferee from interfering or receiving the money, and 
direct the officer levying the execution to make the money thereon, and 
pay it over to the register. If the circumstances of the case require 
nothing more than the collection and safe keeping of the fund to await 
the final disposition of the cause, it is unnecessary to appoiut a special 
receiver to hold the fund.— Barnard v. Davis, 566. 

Refusal of leave to amend ; when proper.—It is not error to refuse leave to 
amend the bill generally, to obviate objections thus pointed out by de- 
murrer, after the chancellor announces bis decision on demurrer; the 
particular amendment desired should be presented to the chancellor, 
that he may determine whether it is allowable.—Continental Life Insur- 
ance Co. v. Webb, 688. 

Decree ; when cannot be supported.—If the allegations of the bill do not 
authorize the relief prayed, a decree in complainant’s favor cannot be 
supported, although the evidence may show that she is entitled to re- 
lief.— Rea v. Longstreet & Sedgwick, 291. 


. Joint complainants ; when cannot recover.—Where one or two joint com- 


plainants is not entitled to recover, relief cannot be granted to either. — 
Gamble v. Jordan, 432. 


. Demurrer ; what not heard.—Under section 3550 of the Revised Code, a 


demurrer to a bill not setting forth any special cause—e. g. the bill con- 
tains no equity—-is forbidden to be heard or considered.—Erwin v. 
Reese, 589. 

Demurrer ; when not considered.—Under the Revised Code, §3350, no 
demurrer to a bill can be heard unless the grounds are set forth 
specially. A demurrer because “there is no equity in the bill,” sets 
forth no special cause, and cannot be considered.— Hart v. Clark, 490. 

Revised Code, section 3470; amendment of ; purpose of.—The amendment 
to section 3470 of the Revised Code, authorizing the chancellor, by con- 
sent of parties, to render a decree in vacation, within ninety days after 
the hearing, —was not intended to prohibit or render void orders and 
decrees made by consent, after that lapse of time.— Erwin v. Meese, 589, 

Motion to dismiss for want of equity ; when, and by whom, may be made. — 
Rules 69 and 71 of chancery practice (of 1854) must be construed to- 
gether; and they confine the right to move a dismissal for want 
of equity, at any time before final hearing, to a defendant who has not 
demurred for that cause.-— Taylor v. Harwell, 592. ; 

Same.—Other defendants may move a dismissal, and the hearing of the 
motion must be on the calling of the cause, unless it be ready for a final 
hearing. —Jb. 
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64. Injunctions issued under § 3428 Revised Code; affidavits not admissible on 
motion to dissolve.—On the dissolution of an injunction obtained under 
section 3428 of the Revised Code, the complainant is required to give 
bond, under § 3437 of the Revised Code, to refund the money, if the 
judgment be perpetually enjoined; hence the injury from the dissolu- 
tion is not irreparable, and affidavits cannot be heard.—Barnard v. 
Davis, 565. 

Sections 3428 and 3437 of Revised Code; to what cases do not apply. —Sec- 
tions 3428 and 3437 of the Revised Code, were intended to meet the 
wants of defendants in judgments, who seek to relieve themselves of 
payment by force of some defense of equitable cognizance; they have no 
application where the judgment debtor seeks no relief against it, but a 
third party claiming that the judgment is really the property of one to 
whose rights he succeeds, seeks to enjoin the plaintiff in the judgment 
from collecting it, and to have it applied to the benefit of such claim- 
ant. -- 1b. 

. Dissolution of injunction on denials of answer; when improper.--It is error 
to dissolve an injunction on the denials of an unsworn answer, or answer 
on information and belief, where the facts are positively charged.— 
Hart v. Clark, 490. 

Same ; when dissolution will be decreed without regard to denials of answer.— 
Although the answer denying the equities of the bill is not sworn to, 
yet, if upon its coming in, motion is made to dissolve the injunction for 
want of equity in the bill, and that objection is well taken, the motion 
must prevail, and the bill be dismissed, without regard to the defects of 
the answer.— 1b. 

. Injunction ; when properly dissolved.—An injunction, to restrain a mort- 
gage sale, issued on a bill alleging that complainants were in pecuniary 
distress, which they sought to relieve by borrowing money of defend- 
ants who proposed a sale of cotton, which complainants purchased at a 
price beyond its value, and executed a mortgage to secure price, &c., 
and that the transaction was an usurious device, &c., is properly 
dissolved on answers denying knowledge of complainants’ condition, or 
purpose of purchase, flatly contradicting allegations as to proposition to 
borrow money, and asserting that the transaction grew out of a proposi- 
tion to buy at a price the defendants had previously declined.—Barr 
v. Collier, 39. 

69. Interest on interest ; when allowed.—In equity, an agreement made at the 
time of.the original contract, to pay interest on interest will not be en- 
forced, but where there is a settlement of accounts between the parties, 
or an agreement for that purpose, after the original debt has become 
due, or after the interest has fallen due, interest on interest will be 
allowed; and where a party, after the debt has fallen due, accepts an ac- 
count with such computation of interest and gives his note for the 
balance thus ascertained, he must be deemed as assenting to such com- 
— and promising to pay according to it.—Paulling v. Oreagh, 
646. 

70. Indulgence or forbearance money, beyond legal interest ; not recoverable.— 
Where on closing account by notes, an amount is added, in excess of 
legal interest, for indulgence, equity will relieve against the debt to that 
extent, although the debtor repeatedly promised to pay it, and in an in- 
dorsement on the paper showing the transaction, enjoined its payment 
on his children and personal representatives, in event of his death— 
such agreement being plainly usurious.—/b. 

71, Interlocutory decree ; practice as to.—It is much the better practice in chan- 
cery, simply to announce, in an interlocutory decree, the opinion 
formed of the rights of the parties, and the decree of the court would 
finally pronounce, but withholding a final decree granting relief, until 
the reference, if any were necessary, could be had; and then adjudi- 
cating in one final decree, every matter which should be disputed, and 
rendering the whole revisable on appeal, if either party should feel 
aggrieved.—Jones v. Wilson, 50. 
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1. Direct charge upon evidence; when proper.—Where the facts are clear and 
undisputed, the court, on the request of either party, may charge upon 
them directly without hypothesis.—Johnson v. Martin, 271 

2. Charge; when properly refused.—A charge requested, based on an imma- 
terial inquiry and not directing the attention of the jury to the material 
question, is properly refused.— Crawford v. Jones, 459. 

3. Same.—A written charge, asserting a correct legal proposition, and not 
abstract, cannot be condemned as misleading, because it is founded on 
purt only of the evidence, or may seem to give undue prominence to the 
facts on which it is predicated. It should be given, followed by addi- 
tional explanatory charges from the court.— Miller v. State, 155. 

4, Erroneous charge ; when not ground for reversal.—Erroneous instructions 
to the jury will not work a reversal, unless excepted to.— Richardson 
v. State, 155. 

5. Charge to jury; qualification of, when not erroneous.—It is not error to add 
a qualification, asserting a correct legal proposition, to a charge re- 

quested orally. —Ib. 

6. Charge; when properly refused.—A charge is properly refused which in- 
structs the jury that certain acts of the parties are conclusive evidence 
of an intention to abandon the criginal contract, when these facts are 
capable of explanation by other testimony submitted to them, which, if 
believed, may show a different intention.— Burkham v. Mastin, 123. 

7. Same.—A charge to the jury that ‘‘the title of the defendant in execution 
has been sufficiently proved; that the only question for them to deter- 
mine is the true value of the land; that its market value, or what it 
would have brought at execution sale, could not be considered,” is a 
manifest invasion of the province of the jury.—Harris v. Murfree, 161. 

8. Charge to jury ; when properly refused.—A charged asked in reference to 
the weight to be accorded the testimony of a witness discredited, when 
it does not appear that any witness has been discredited, is abstract, 
and properly refused.— Holly v. Flournoy, 99. 

9. Charge; when erroneous.—Although oral evidence of a fact tends very 
clearly to establish it, yet it still remains for the jury to decide whether 
the testimony proves the fact; and a charge, which, without referring to 
the jury the credibility of the evidence, instructs them that the fact is 
proved, is an invasion of their province, and necessarily erroneous.— 
Hellingsworth v. Chapman, 7. 

10. Same; what objection cannot be raised by.—If there is evidence tending to 
support the charge given, the objection that the defendant’s theory is 
omitted, or not set forth with sufficient prominence, cannot be raised 
by exception to such a charge.—-Murphy v. State, 178. 


See Criminat Law. 
CLOUD ON TITLE. See Cuancery, 8-12. 
COMPUTATION OF TIME. See Error anp Appeat, 6. See Exection, |. 


CONFEDERATE CURRENCY. 

1. Confederate treasury notes ; when use of not illegal.—While the issue of Con- 
federate treasury notes was unlawful and in violation of the Constitu- 
tion of the United States, their use in the ordinary transactions of civ- 
ilized society, was not illegal; it was unlawful, only where the intent 
existed, and the direct and immediate effect of such use was, to aid in 
promoting and encouraging hostilities against the United States.— Van 
Hoose v. Bush, 342. 

2. Payment in Confederate treasury notes.—The voluntary acceptance, during 
the late war, of Confederate currency, in payment of a debt due the 
creditor in his own right, extinguished the debt.—Hester v. Wat- 
kins, 44. 

3. Confederate treasury notes ; when guardian entiled to credit for.—A trustee 
who, in good faith, exercising reasonable diligence, received Confederate 
treasury notes during the war, in the regular course of the administra- 
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CONFEDERATE CURRENCY— Continued. 
tion of the trust, is not to be held accountable, because they proved 
valueless by the result of the war.—Ferquson v. Lowery, 510. 

4. Same; when chargeable with value of Confederate currency, &c.—A. guardian, 
who loaned Confederate money belonging to the ward’s estate, during 
the war, without taking security, as required by law, is chargeable as 
for a conversion to his own use, and must account for its value at the 
time of such loan.—Harbin v. Bell, 389. | 

Confederate currency ; payment to executor.—An executor’s sale and con- 
veyances of his testator’s land cannot be set aside merely because he 
received the purchase money in Confederate treasury notes; if the pur- 
chaser made the payment in good fuith without any fraud or concert 
with the executor, it is, as regards him, as valid as if made in coin. 
What may be the liability of the executor, to those interested in the tes- 
tator’s estate, for receiving such currency, depends on the diligence and 
good faith exercised by him, in view of all the facts and circumstances 
of the case.— Blount v. Moore, 360. s 


5. 


CONSTITUTIONAL LAW. . sa ae 
1. Rule of decision on constitutional questions. —A solemn adjudication by this 
court upon a question of constitutional law, supporting the action of 
co-ordinate departments of the government, and involving matters of 
general importance and interest to the entire people of the State, upon 
which credit may have been extended and contracts made, can not be 
disturbed, unless for cogent reasons, and on the clearest conviction of 
error.—Hart v. Floyd, 34. 

2. County solicitor ; authority of legislature to provide for suspension or re- 
moval of.—The county solicitor is not a State officer, liable to impeach- 
ment, and the Constitution being silent as to the cause and manuer of 
his removal or suspension from office, the legislature may legally pro- 
vide therefor.— He parte Wiley, 226. 

3. Exemplion.—The provisions of the Constititution of 1868, exempting prop- 
erty from liability for payment of debts, are entirely prospective in their 
operation.—Ala. Conference v. Vaughan, 443. 

4, Constitution, Art. IV, sections 19, 20, 21, 22; objects of.—The controlling 
aim and purpose of sections 19, 20, 21, 22, of article IV of the Constitu- 
tion of 1875, were to fasten individual accountability on the several 
members of the legislature, by requiring their action or non-action to 
appear on the journals; to prevent ‘‘hodge podge” and injurious com- 
binations, by confining each law to one subject; and to prevent hasty 
and inconsiderate legislation, surprise, and fraud, by requiring bills to 
be read on three several days in each house, referred to a committee of 
each house, and returned therefrom.—-State ex rel. ¥. Buckley, 599. 

. Same; intendments indulged.—No intendments cin be indulged that the 
constitutional requirement as to the taking of the yeas and nays in the 
passage of bills, has been complied with; this must affirmatively appear 
from the journals, which, in this respect, import absolute verity, and if ° 
they are silent, no other evidence can be received, and the act has no 
constitutional existence. It will be presumed, however, that the other 
requirements of sections 19, 20, 21, 22, of article IV of the Constitution 
have been complied with, unless the contrary be shown.—TJb. 

6. Amendment of bills; effect of.—So long as the original purpose of the bill 
is not changed, the committee to whom it is referred may report it back 
with amendments, or report a substitute and the substitute will take the 
place of the bill referred, and is not remitted to the status of a new bill 
introduced for the first time.—Ib. 

7. ‘* Final passage” of bill; what is meant by.—The final passage of a bill, 
within the meaning of section 21, article IV of the Constitution, is the 
vote on its passage, in either house of the general assembly, after it has 
received three readings, on three different days, in that house.—Jb. 

8. Impeachment law ; to what objection not liable.—The “act to provide for the 
impeachment and removal from office of the officers mentioned in sec- 
tion 2 and section 3 of article VIL of the Constitution of Alabama,” does 
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CONSTITUTIONAL LAW—Continued. 
not contain more than one subject, and in its enactment none of the 
provisions of sections 19, 20, 21 and 22, article IV, of the Constitution 
were violated.—Tb. 

9. Impeachments.—After the adoption of the Constitution of 1875, impeach- 
ment, save as therein provided for, ceased to be a part of our jurispru- 
dence. —Ib, 

10. Same.—As to the officers mentioned in section 1, article VII, relating to 
impeachments, the Constitution is complete and self-executing. —Ib. 

11. Same.—As to officers mentioned in sections two and three of artigle 7, the 
Constitution was not self executing, and until legislative action prescrib- 
ing the regulations under which impeachment proceedings against them 
could be instituted, these provisions of the Constitution remained inert, 
and there was no tribunal authorized to try such officers.—Jb. 

12. Same.—Impeachment under our Constitution is a criminal prosecution ; 
but not one in which the accused has a constitutional right to a jury trial, 
and it is no objection to a law providing for impeachments under sec- 
tion 2 of article 7 of the Constitution, that provision is not made for a 
jury trial.—Jb. 

13. Same; right of accused to be confronted by witnesses.—In all criminal prose- 
cutions, impeachments as well as others, the accused has a constitutional 
right to be ‘‘confronted by the witnesses against him,” and provisions of 
an impeachment law, requiring the taking of testimony by examiners, 
not in the presence of the court, violate this constitutional right of the 
accused; and the only part of the law upon the subject, being unconsti- 
tutional, this court is left without “regulations prescribed by law,” as 
to the manner of taking testimony, and can not by its own rule or 
orders as to the calling and hearing of witnesses, provide other regula- 
tions to cover the defect.—Jb. 

14. Legislative power.—It is within legislative competency, by a special act, to 
remove the administration of an estate from the probate court of the 
county where the decedent resided and letters were granted, to the pro- 
bate court of another county.— Van Hoose v. Bush, 342. 

15. Tax law; what unconstitutional.—Section 93 of the revenue law of 1868, 
which requires the owner of land sold for taxes to deposit double the 
amount of the purchase money, &c., before he shall be allowed to pros- 
ecute or defend any suit for the same against the purchaser, is unconsti- 
tutional.— Whitworth v. Anderson, 33. 

16. Sheriff, allowance for victualling prisoners ; power of General Assembly over. 
There is nothing in Article V, section 19 of the Constitution of 1868, or 
in any other portion of that instrument, which prohibits a reduction, by 
a subsequent statute, of the per diem allowance to sheriffs for victualling 
prisoners in jail, as fixed by statute at and prior to their induction in 
oftice.—Dane v. Smith, 47. 

17. Taking of property; what constitutes.—Conferring the right to divert or 
obstruct the flow of water, in the erection or raising of a dam, and con- 
struction of a mill, is authorizing a taking away of private property, as 
much so as if lands were taken; and under the Constitution, no such 
right can be exercised, unless the mill is one that grinds for the public, 
under regulations established by law.—Botioms & Powell v. Brewer & 
Brewer, 288. 


CONTRACT. 

1. Contract; when void.—A contract founded on an act which a statute pro- 
hibits under a penalty, is void, although the statute does not expressly 
so provide, and the subsequent repeal of the statute, without any saving 
clause as to penalties already incurred, will not validate a contract void 
under the law in existence when the contract was made.— Woods v. 
Armstrong, 150. 

2. Contract between parties not standing in fiduciary relation ; what necessary to 
avoid ; on whom burden of proof lies.—Where no fiduciary relation exists 
between the parties, and they are of legal capacity, however disadvan- 
tageous or improvident a contract between them appears, a court of 
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CONTRACT— Continued. 


equity will not relieve against it, until the party seeking to avoid it, 
clearly proves that it was the result of fraud, mistake, surprise or un- 
due influence practiced upon him.— Malone v. Kelly, 532. 


3 Contract ; what not necessarily void.—Contracts by which a father, largely 


indebted, and who soon after becomes insolvent, parts with very valu- 
able interests to his son, at or before the latter attains to lawful age, 
should at least invite the watchful scrutiny of courts. They are not nec- 
essarily fraudulent, and may be explained consistently with fair dealing , 
and good faith.—Barnard v. Davis, 565, 


4. Writings ; when two instruments construed together, and constitute but one 


contract.—Plaintiffs and defendant executed two writings. The first, 
signed by defendant B. alone and delivered to plaintiffs, was as follows: 
“J, the undersigned, agree to deliver to Nall & Duxberry twenty-seven 
bales of cotton,” of certain quality at a stipulated price, ‘the cotton to 
be paid for as soon as ready for market.” ‘The plaintiffs signed another 
instrument of the same tenor as the foregoing, except that it was signed 
by the plaintiffs and not by B., but was delivered to him at the same 
time that he delivered the other writing to plaintiffs.. Held: the two 
writings, although awkwardly drawn, to bind each party to the per- 
formance of the contract, plainly imported what the contract was, and 
bound each of the parties to perform the respective obligations it im- 
posed—the one to deliver the cotton and the other to pay for it, accord- 
ing to contract.—Berry v. Duxberry & Nall, 446. 
Consideralion.—A moral consideration growing out of a past legal or ’ 

equitable obligation barred of enforcement, will support a subsequent 
express promise. — Turlington v. Slaughter, 195. 


. Agreement to deliver cotton; what necessary to enable party to maintain or de- 


Seat action for breach of.—Where the seller agrees to deliver certain cotton 
when ready for market, for which the purchaser was to pay a certain 
price, and notifies the buyer that it will be ready for delivery at a cer- 
tain time, at which time the buyer appears to receive it—the seller can 
not absolve himself from liability for non-delivery, by showing that the 
buyer was not then ready to pay for it, if he, the seller, was not then 
able to deliver according to contract, and the buyer, demanding delivery, 
was ready and able to comply when such delivery could be made. 
Berry v. Nall & Duxberry, 447. ; 

Same ; buyer’s option.—A purchaser agreed to buy a number of bales of 
cotton when ready for market, for which he was to pay for a given num- 
ber ‘twenty-five cents in gold,” and for the remainder ‘‘at thirty-seven 
cents in greenbacks.” The discount between ‘‘greenbacks” and gold, 
both then and at the time delivery was demanded, was quite heavy. 
Held: the stipulation was a privilege enuring to the buyer, and his 
whole duty and more under the contract, would be performed in paying 
dollar for dollar in coin, instead of ‘‘greenbacks,” for the cotton which 
it was agreed he might pay for in ‘‘greenbacks.”—Jb. 


. Tender of less number of bales than was contracted for ; what will-not excuse. 


Where a party agrees to deliver a certain number of bales of cotton, the 
exact weight not being specified, tender or readiness to deliver a less 
number of bales is not a compliance with the contract, although the 
bales tendered are unusually heavy.—Ib. 

Delivery of cotton; when demand for, in time-—The buyer of cotton, who 
contracted to receive and pay for a certain number of bales at so much 
per pound, when notified that it was ready for delivery on a plantation, 
performs on his part, if he is ready, and offers to receive and pay for the 
cotton at the appointed place, a half hour after sunset of the last day on 
which he was entitled to demand delivery, if sufficient time intervenes 
between such demand and midnight to make proper delivery, without 
danger of loss or destruction to the article in handling it at such time in 
the night.— Ib. 

Contract ; how parties to, may change.—Where a valid contract subsists be- 
tween the parties, it is competent for them, at any time before its 
breach, to waive, annul or dissolve the agreement, or to change or 
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CONTRACT— Continued. 
modify its terms, and the mutual agreement of the parties is a sufficient 
consideration. — Burkham v. Mastin, 123. 

11. Same; what waiver of original contract.—If a creditor receives a partial 
payment before any breach of contract, and agrees to look to another 
source than the promissor for payment, such new agreement is binding 
and the original contract is abandoned or waived; but if such agreement 
is made only to induce performance and prevent a breach of the original 
contract, it is without consideration and can not be supported.—Jb. 


CORPORATION, 

1. Corporation ; power of, to borrow money.—A corporation, incorporated un- 
der the general laws of this State, has power to borrow money, to pur- 
chase and improve real estate, to enable it to carry into effect the pur- 
poses of its incorporation.—Ala. Gold Life I. Co. v. C. N. & M. Co., 73. 

' 2. Contracts corporate; presumption as to.—A bill to enforce a contract, 

against a corporation, but not setting out the purposes of its incorpora- 
tion, or its powers, is not demurrable because of its failure to show 
affirmatively that the defendant corporation had capacity to contract. 
Prima facie no presumption of illegality, abuse or excess of corporate 
powers attaches to corporate contracts, and the burden of showing their 
invalidity rests on him who assails them.—Jb. 

3. Corporation ; what sufficiently shows proceeding in the name of.—A petition 
for rehearing will not be treated as the petition of the president of a 
corporation, merely because it is stated in the affidavit, that the person 
verifying it, is the acting president of the corporation, and the petition 
begins with the statement, ‘that the undersigned, F. P. R., respectfully 
represents that he is president of the R. M. M. & L. Company,” when 
all its averments relate solely to grievances suffered by the corporation, 
a judgment against which, is prayed to be set aside, &¢.—LHv parte 

Fleflin, 95. 

4. Corporate existence; when party not estopped from denying.—One dealing 
with a corporation in matters not falling within the purview of its dele- 
gated powers, is not thereby estopped from pleading its want of au- 
thority, to make the contract sought to be enforced against him.— Marion 
Savings Bk v. Dunicin, 471. 

5. Same ; when is estopped.—Where, however, the contract is within the dele- 
gated powers, one who has dealt with it in its corporate character, is in 
general, estopped from setting up its want of complete organization, ac- 
cording to the provisions of its charter, to defeat the corporation in the 
enforcement of the contract he has made with it.—Ib. 

6. Same ; what not such dealing with corporation as will estop party from setting 
up incomplete organization.—Tbe accommodation drawer of a bill of ex- 
change, which was discounted by a bank, by the acceptor who procured 
it to raise money for his own use in that way—the drawer not being 
aware of this and not being present or participating in the negotia- 
tion—is not thereby estopped from denying the proper organization of 
the banking corporation, when sued by it on the bill.—/b. 

7. Kree banking corporation; what sufficient organization of.—Under the pro- 
visions of the Revised Code (Part 2, Title 1, Chapter 1, § § 1644 et seq.) 
as amended by the act of 1868, ‘‘supplementary to the corporation laws 
of Alabama,” a corporation is sufficiently organized to carry on the busi- 
ness of a bank of discount and deposit and loaning money, when the 
certificate of the associates (properly acknowledged and recorded, for 
the purpose of carrying on such banking business, shows the name se- 
lected by the associates; the town where its business is to be conducted; 
the amount of capital stock (within the limits prescribed) and the num- 
ber of shares into which it 1s divided; the name and place of residence 
of the stockholders; the shares held by them respectively, and the time 
when the association is to begin and terminate. —1b. , ; 

8.—Same.—The association not claiming the right to issue or circulate its 
own notes, no deposit of money and transfer of stock to the auditor 
(under § § 1644 and 1646 of the Revised Code) is necessary to authorize 
it to carry on other banking business. —Jb. 
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COSTS. 

1. Costs; security for.—The mayor of a municipal corporation is not, on that 
account, an insufficient surety for costs of a suit brought by the corpo- 
ration.— Powers v. Mayor, 214. 

2. When not taxed against municipal corporation.—Costs accruing in the cir- 
cuit court on appeal to it, by one fined for violation of a municipal or- 
dinance, passed for the preservation of peace and the protection of life, 
&e., cannot be taxed against the municipal corporation, under the gene- 
ral law of costs.— City Council v. Foster, 62. 

3. Costs; when taxed against party obtaining relief against usury.—In this case, 
complainant, on bill filed against the admiuistrators, sought to annul 
and restate an account and settlement with the decedent, on the ground 
ot fraud, imposition, mistake and usury; and being entitled to relief 
only as to certain items of usary, as to which he neither informed the 
administrators, nor asked a correction before filing his bill, the court 
decreed that he shoulda be taxed with the costs of the suit.—Paulling v. 
Creagh, 647. 

See Arrorney’s Fuss, 1, 2. 


COUNTIES. 

1. County; corporate character of.—While a county has corporate character- 
istics, it is in no proper sense a municipal corporation, but a mere 
governmental auxiliary or agency, possessing no power and subjected to 
no duty, not originating from the statute creating it.—Askew v. Hale 
County, 639. 

County; for what not liable. —The county authorities exercise with reference 
to public highways, a quasi legislative authority, and the county, in the 
absence of a statute expressly declaring the liability, cannot be made 
answerable for damages resulting irom the unskillful or negligent man- 
ner in which these duties are performed.—Ib, 

3. Same.—The statutes defining hard labor for the county, giving the county 
authorities control of it, and leaving it within their discretion to employ 
convicts on the public roads, bridges, &e., or to hire them out, work no 
change in the character of the power, and impose no new liability.—/b. 

4, New county; liability of, for debts and burdens of counties from which its terri- 
tory is taken.—When a new county is carved out of the territory of those 
adjoining, it is for the legislature to determine to what extent the prop- 
erty or the inhabitants of the detached portions, shall bear the burdens 
of the counties to which they formerly belonged; and in the absence of 
such legislative provision, the new county will be entirely freed from 
any of the burdens of the counties from which its territory was 
taken. —ILb. 

5. Sume.—Provision that the detached portion, shall be liable for its pro 
rata share of the debts of the county from which it was taken, does not 
subject it to a proportionate liability for contingent liabilities, arising 
out of a breach of duty.—Jb. 


COUNTY SUPERINTENDENT. 

1. County Superintendent ; removal of. —Under the act of the board of educa- 
tion authorizing the superintendent of public instruction to’ remove 
county superintendents, it is not necessary that he should assign any 
cause for the removal, or prefer any charges, or give any notice to the 
incumbent. The whole power of removal was entrusted to him, to act 
whenever in his opinion the ‘interest of public education demanded 
such removal,” and the exercise of that discretion cannot be reviewed 
by the courts.—State ex rel. v. Shaver, 193. . 


bo 


COUNTY TREASURER. See Summary Procreprnes, 3, 4. 
COURTS. 


1. Presumption in favor of decrees of probate court.—Where the jurisdiction of 
the probate court is shown to have attached, and its decree is collate- 
(46) 
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rally assailed, the same presumptions will be made to support its de- 
erees as are made in favor of superior courts of general jurisdiction, and 
no mere errors or irregulsrities can be taken advantage of.— Gamble v. 
Jordan, 432. 

Same.— Whether where the jurisdiction of the probate court has attached, 
it is necessary to uphold its decree on final settkement, when collaterally 
assailed, that the record should show the appointment of a guardian ad 
litem for minor heirs, is not decided, but no advantage can be taken 
otherwise than on direct attack on appeal of a merely irregular or void- 
able appointment.—/b. 

Proceedings to raise dam, &e.—The jurisdiction conferred by statute on 
the probate judge to authorize the erection of dams on water courses, is 
special and limited, and when the proceedings wnder it are assailed on 
error, the record must affirmatively show every fact necessary to uphold 
the jurisdiction. — Bottoms & Powell v. Brewer & Brewer, 288. 

Same. —It is a fatal defect to proceedings under the statute for the raising 
and erection of a dam, when questioned on appeal, that the record fails 
to show that the dam was originally erected under order of the court, or 
that the mill is to be a public mill as detined by the statute. —/b 

Probate court.—Upon application to the probate court to compel an exec- 
utor to give a new bond, that court has no jurisdiction to determine the 
right of another claimant to the administration; and although it dis- 
misses the application, on the ground that such claimant is rightfully in 
the administration, and the executor without right to it, its decree, so 
far as it undertakes to determine the right to the administration, isa 
mere nullity.— Nelson v. Boynton, 363. 

Probate cowt ; power of, to allow amendments nune pro tunc.—The court of 
probate, like the circuit court, has power to enter judgments nune pro 
tunc, in furtherance of justice, and to make its records speak the truth, 
when the record furnishes satisfactory @uta by which to make the 
amendment.— Dabney v. Mitchell, 198. 

Revised Code; § 796 of, eonstrued.—Section 796 of the Revised Code (sub- 
division 5 a), which authorizes judges of probate to complete minute 
entries and decrees in their courts, when the same are incomplete, Xc., 
after “necessary application and proof,’—is merely declaratory of the 
common law, and does not authorize the completion of such entries by 
amendment rune pro tune, except upon application and proof requisite at 
common law.—Tb. 

Amendment nunc protunc; when denied. —The evidence in this case declared 
insufficient to authorize the amendment nune pro ture allowed by the 
court below.—lI b. 


MINAL LAW. 


ASSAULT AND BatTTery. 


Assault with intent to murder; province of jury as to.—Unnecessary force or 
radeness while ejecting defendant from the cars may deprive an assault 
then made, upon a person engaged in putting him off, of its felonious 
character; but whether the provocation was adequate to that end, is for 
the jury to determine under the evidence. —Hobinson v. The State, 86. 


Assault and battery.—Detendant may be convicted of, under indictment for 


» 
~e 


rape.— Richardson v. State, 158. 
BiGcamy. 


Bigamy; what sufficiént proof of foreign marriage.—The confessions of a 
prior marriage, in a sister State, by one indicted for bigamy here, are 
properly received in evidence against him, without the production of 
the record of the marriage. By the common law, which is presumed to 
exist there, consent followed by cohabitation constituting a valid mar- 
riage, it does not appear that there is any better evidence of the mar- 
riage, and if there were, the court here is without power to compel its 
production.— Williams v. State, 131. 
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CRIMINAL LAW—Continued. Brcamy— Continued. 

3. Same.—Repeated admissions deliberately made by the accused, that he 
had a wife in Florida, and left her there because she refused to come 
with him to this State, are sufficient evidence of the first marriage to 
justify conviction, if the jury are satisfied that the admission of the 
marriage involved an admission of its validity.—Ib. 


Bureiary. See INDICTMENT. 
CHARACTER. 
Character; presumplion as to.—In the absence of all proof of the prisoner’s 
general reputation, the law indulges no presumption that his character 


is either good or bad, and the jury, without regard to that, must base 
their verdict solely on the evidence introduced.—Duanner v. State, 127. 


ee 


CHARGE TO JURY. 


. Charge; when properly refused.—Under an indictment for rape, a convic- 
tion may be had of assault with intent to commit rape, or assault and 
battery; and a charge requiring the jury to acquit unless they believe 
the defendant did the deed ‘as charged,” is properly refused. —Richard- 
son v. Slate, 158. 

Same. A charge based partly on a state of facts of which there does not 
appear to have been any evidence, is abstract, and for that reason may 
be refused. —Jb. 


CONFESSIONS AND DECLARATIONS. 


on 


2) 


7. Confessions; admissibility of.—-Where a confession is obtained by threats 
or promises, subsequent confessions of the same character are not ad- 
missible, unless from length of time intervening, warning of conse- 
quences, and the like, there is reason to presume that the inducements 
influencing the first confession were dispelled; but where influences to 
procure a confession have been unavailing, there is no rule requiring 
the exclusion of a subsequent confession, because such influences were 
employed, or the indulgence of the presumption that such influences, 
having no effect when employed, were the cause of a subsequent confes- 
sion. —Levison v. State, 520. 

Confessions; rule as to.—The true inquiry in all cases of confessions, is, 
whether the confession was free and voluntary, or whether it was super- 
induced by the influence of hope or fear, applied by a third person, to 
the mind of the accused.—Sumpson v. State, 241. 

9. Same; when will be admitted, though not voluntary.—If in consequence of a 
confession, material facts are discovered just as the confession stated 
them; as for instance in case of larceny, the thing stolen is found where 
the prisoner stated it was concealed, such confession will be admitted 
with the confirmatory fact, though it was not voluntary. —Jb. 

), Same; when will be admitted.—If threats or promises have been used, and 
it appears to the court that their influence was totally withdrawn, and 
done away with before the confession was made, it will be admitted.—Tb. 

11. Confession; when not incomplete.—A confession is not rendered inadmissi- 

ble merely because the conversation in which it occurred was inter- 
rupted. Where the confession is full and unqualified, and all that the 
accused said on that subject is proved to the jury, the confession cannot 
be excluded on the speculation that the prisoner would have said some- 
thing favorable to herself, if the conversation, had continued. —Levison 
v. State, 520. 


90. 


1 


— 


Emitrtinc CHANGE Br3s. 


12. Emitting change bills, &c., constituents of offense.—It is the purpose tor 
which paper is issued or circulated, and the absence of legal authority 
therefor, and not the character or form of such paper, which constitute 
the offense denounced by section 3643 of the Revised Code; and although 
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13 


14, 


45. 


16. 


i. 


18, 


19. 


20. 


21. 


the form and contents of such paper may be evidence to establish or 
negative the criminal purpose, such unlawtul intent is not inferred there- 
from as matter of law, but is a question of fact for the determination of 
the jury; ahd any description of the paper identifying it, is sufticient — 
Barnett 4 al. v. State, 579. 

Partners; when guilty of eirculating change bills, &e., issued by clerks, — 
Although the several partners in a store, or members ef a private corpo- 
ration, may not have known or assented to the oxiginal act of their clerk 
in making and issuing change bills, without authority of law, on the 
eredit of the store, to circulate as money, &c., yet, if such paper is after- 
wards received and paid out by the clerk in their business, with their 
knowledge and assent, such subseqnent use and emission is an offense, 
by all who concurred or participated in it; and the several partners are 
jointly and severally guilty, although they were not informed of suck 
emission of the paper at the same instant of time, and did not jointly 
assent to it-—J/b. 


EVIDENCE. 


Conduct and declarations of party not on trial; when admissible against de- 
fendant.—Where the confessions of the accused implicated another as 
her associate in crime, proof that such person, knowing of the purpose 
to arrest the defendant, went to her house and left without indicating 
any purpose to return that night, but did return in haste before the ar- 
rest was made, and finding her in bed, bad a conversation with her ina 
whisper, during which he was heard to say, “lie stil and keep your 
damned month shut,” is competent evidence against the prisoner.— 
Levison v. State, 520. 

Declarations made by one deferdant; when jury may consider, with reference to 
co- defendant.—When two persons are found in company, traveling to- 
gether at a late hour of the night, each having cotton, declarations made 
by one of them (upon their being halted and questioned) that the cotton 
each had come out of prosecutor’s field, may be submitted to the jury as 
against both, although the other asserted that the cotton he had eame 
from his field; leaving it fox the jury to determine from the denial, in 
eonnection with the other evidence in the case, whether both were en- 
gaged in the consummation of a common illegal design, and if so, to 
consider the declarations of one as original evidence against the other. 
Jackson v. State, 234. 

Declarations; what hecarsuy.—Declarations of a third person, made in the 
absence of the accused, to the effect that he, and not the detendant com-~ 
initted the offense charged, are mere hearsay, and not admissible evi- 
dence in favor of the prisoner.—Snow v. State, 138. 

What competent evidence on trial for emitting or eireulating change bilfs. —Evi- 
dence that the paper circulated as money where it was issued, and was 
given and accepted in exchange for merchandise, or for marketable ar- 
ticles, is properly admitted on behalf of the State in a prosecution for 
this offense; the evidence tends to show the adaptation of the paper to 
circulation and use as money. — Barnett ef al. v. State, 579. 

Same.—-A witness for the detense cannot be permitted to state the pur- 
poses for which such paper was issued: it is the province of the jury to 
determine that question from the evidence. —1b. 

Evidence; what inadmissible. —Proot of the tlight of another person arrested 
and indicted for the same offense for which the prisoner is tried, is not 
admissible evidence in favor of the defendant on trial.—Levison v. 
State, 520. 

(jection lo evidence; what waiver of.—A specific objection to evidence is 
a waiver of all other grounds of objection, and the appellate court will con- 
sider only such objections as were made in the court below. In this ease, 
however, error in the verdict compelling a reversal, this court considered 
an objection, raised here for the first time, to the admissibility ofa con- 
fession, as the question would arise again on a second trial.—/b. 
Varianee; what immaterial.—In a prosecution for emitting change bills, to 
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circulate as money (R. C. § 3643), the difference betwen the word cents 
as written in the paper offered in evidence, and its abbreviation cts. as 
written in the indictment, is immaterial.—Barnett eé al. y State, 579. 


HomIcIpveE. 


22. Marder in the first <leqree; how long malice and premeditation must exist to 
constitute. —Deliberation and premeditation need not exist for any ap- 
preciable space of time, before a willful and malicious killing, to con- 
stitute murder in the first degree.— Miller v. State, 155. 


INDICTMENT. 


23. Indictment following language of statute; when insufficient. —Where a statute 
creating an offense, declares that it may be committed by certain speci- 
fied particular acts or means, or by other generic acts or means which 
are not described, an indictmenf pursuing merely the language of the 
statute is defective. Ifa conviction is sought for an act done in a man- 
ner or by means other than those particularized, such act or means 
should be specified more definitely than by the general description in 
the statute.—-Danner v. State, 127. 

24, Indictment, when sufficient.—An indictment for an assault with intent to 
ravish, which foliows the form prescribed by the Code, is sufficient. 
Bradford v, Stale, 230. 

25. Wher not for bad duplicity.—Under our statutes an indictment is not bad 
for duplicity, because it charges in the same count a burglarious en- 
trance into a building, and the commission therein of petty larceny. 
Snow v. The State, 138. 

26. Retailing without license.—Under an indictment pursuing the form, given 
in the Revised Code, tor retailing spirituous liquors, there can be no 
conviction for engaging in, and carrying on the business of wholesale 
liquor dealer, in violation of the revenue law. It is a well settled rule 
of criminal law, applicable to violations of the revenue law, that when a 
statute creates and defines an offense, an indictment under it will not 
support a conviction, unless it conforms to the statute describing the 
oftcnse.—MePherson v. State, 221. 

27. Burglary; indictment for; when insufficient.—An indictment for burglary 
under § 3695 ef the Revised Code, which charges the offense merely in 
the general language of the statute, not setting out the ‘‘valuable things” 
on deposit, or averring their value, is bad.— Davis v. Slate, 28. 

28. Same, rule as to, ownership of preperty.—The ownership of the building 
burglariously entered, should not be laid in the partnership, by its firm 
name merely; but the names of the individuals composing the partner- 
ship should be stated. —Tb. 

29. Grand larceny, indictment for; when sufficient.—Under section 3706 Re- 
vised Code, as amended by the act of February 20th, 1875—which makes 
the stealing of “any part of an outstanding crop of corn or cotton,” 
grand larceny, without regard to the value of the part taken,—an in- 
dictment charging that the defendant ‘‘feloniously took and carried 
away fifteen ears of corn, a portion of an outstanding crop, the per- 
sonal property of William Russell,” &ec., is not assailable on the ground 
that it fails to aver the corn taken was not previously severed from the 
stalk, or that the corn was part of an outstanding crop, or that it was 
the personal property of the person, laid as owner in the indictment. 
Holly v. State, 238. 

30. Same.—In general, an indictment pursuing the terms of a statute creating 
an offense, unknown to the common law, is sufficient, and it is the 
better practice to follow the exact words of the statute. The use of the 
word ‘ portion,” however, instead of the word “ part,” as used in section 
3706, Revised Code, does not vitiate an indictment under it.—Jb. 

31. Indictment; when not liable to objection for uncertainty as to character in 
which defendants are charged, &c.—An indictment which charges that the 
defendants, “being members or partners of a private company or cor- 
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32. 


34 


oe) 
on 


poration,” known as the Tallassee Manufacturing Company, emitted, 
without authority of law, a certain paper to answer the purposes of 
money, &c., is not liable to the objection that it is uncertain whether 
the defendants are charged individually or as a private corporation ; it 
is a direct and unambiguous charge against them as individuals,—Bar- 
nett et al. v. State, 579. 

Same ; when not objectionable as charging defendants disjunctiveiy, &c.—Such 
an indictment is not demurrable, on the ground that it charges the de- 
fendants disjunctively as members of a corporation or partnership; 
whether they were the one or the other, or whether they were without 
any other connection or association than participation in the offense 
charged, their guilt and punishment are the same, and the allegation, 
being immaterial, is not ground for demurrer.— Jb, 

Noille prosequi of one of several counts of indictment ; effect of.—It is not 
ground of complaint that the court, after the evidence closed, entered 
an order of nolle prosequi as to one of the several counts of the indict- 
ment, against the defendants’ objections; the effect of the order was to 
work an acquittal as to that count, which is all that a verdict of not 
guilty could have effected. —Ib. 

Same; power of circuit court over.—The circuit court has inherent power, 
without the consent of the prisoner or his counsel, to order the substi- 
tution of an indictment, when, after plea to the merits, it has been lost 
or destroyed during the trial — Bradford v. State, 230. 

Indictment, copy of, served on prisoner ; when change in fatal.—When there 
is the slightest change in meaning, caused by words inserted in the 
copy served on the prisoner, which were not in the original indictment, 
and the objection was raised before trial, and overruled, it would be held 
a fatal irregularity by the appellate court. —-Ezell & Walker v. State, 165. 


JUDGMENT, VERDICT AND SENTENCE, AND HEREIN OF OBJECTIONS TO FORMATION 


36. 


37. 


38. 


39. 


40. 


41. 


oF Jury, &c. 


Oath to jury ; what recital of, sufficient.—It is sufficient, if the judgment 
entry shows that the jury were duly empanneled, sworn, and charged; 
but where it purports to set out, or recite the oath administered, the 
judgment must be reversed, unless a substantial compliance with the 
statute (§ 4092 Revised Code) is shown.— Davis v. State, 88, 

Grand jury; objections to, when too late.—Irregularities in the formation of 
the grand jury which found the indictment, can not be objected to after 
plea and verdict, and can not be made the basis for arrest of judgment. 
Battle v. State, 93. 
oreman, oath of, presumption as to.—Where the record recites that the 
foreman was appointed by the court, and it was ‘ordered that he be 
sworn as foreman of said grand jury, which is accordingly done, and the 
other persons aforesaid are also sworn as jurors as aforesaid,” it must 
be presumed in the absence of plea in abatement, sustained by proof, 
that the proper oath was administered.— Jb. 

Grand jury, order for summoning ; what sufficient.—A recital in the record 
that ‘‘it appearing to the court that no persons have been summoned 
for grand jurors for this term of the court, it is therefore ordered that 
the sheriff forthwith summon,” &c., sufficiently shows that the order 
was made ‘‘in consequence of some neglect on the part of the judge of 
probate, sheriff,” &c.—Jb. 

Juror, objection to, when too late.—An objection toa juror, on the ground 
that he was a member of the grand jury which found the indictment, 
comes too late after the prisoner has accepted him; nor can the fact that 
one of the jurors rendering the verdict was a member of the grand jury 
which found the indictment, be made matter upon which to arrest judg- 
ment.—b. 

Jury; when must fix fine —On conviction under section 3818 of Revised 
Code, the jury must assess the fine, and the court in its discretion may 
add imprisonment or hard labor. On conviction for a violation of the 
revenue law, by engaging in the business of a wholesale liquor dealer 
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without license. the amount of the fine is fixed by the statute, and a 
mere verdict of guilty will authorize sentence of imprisonment.—Mc- 
Pherson v. State, 221. 

42. Jury; when must fix term of imprisonment.—On conviction for murder in 
the second degree, the jury may affix imprisonment in the penitentiary 
for any number of years they may see fit, not less than ten.— Miller v. 
State, 155. . 

43. Verdict; what will not sustain conviction.—A conviction for murder can not 
be sustained, unless the verdict expressly finds the degree of the crime 
of which the defendant is found guilty; and the rule is not varied, be- 
cause the indictment charges murder by administering poison—Levisen 
v. State, 520. 

44. Verdict, form of ; what sufficient.—A verdict as follows: ‘‘We, the jury, 
Jind quilly, as charged in the indictment,” returned by a jury, duly sworn 
and charged with the trial of a sole defendant for an assault with intent 
to murder, will authorize sentence for that offense, although the verdict 
does not expressly mention who is found guilty.— Robinson v. State, 86. 

45. Motion to amend record ; when not error to refuse—After trial and verdict 
on indictment charging murder, committed by striking deceased with a 
stick, club, ‘‘or ofker weapon of like character,” it is too late to raise ob- 
jection that the copy of the indictment served on the prisoner, used, in 
addition, the words, ‘‘or other weapen of like description ;’? and the objec- 
tion not having been made earlier, it is not error to refuse a motion 
(made with a view of moving in arrest of judgment) to amend a recital 
in the judgment entry, that a copy of the indictment had been served 
on the prisoner, so as to show that the copy differed, in the respect 
stated, from the original. —Hzell & Walker v. The State, 165. 


Larceny. See INDICTMENT. 
MisNoMER. 


46. Misnomer; how taken advantage of.—The misnomer of the defendant must 
be taken advantage of by plea in abatement, before arraignment and 
plea to the merits; it is too late to raise the objection afterwards— Miller 
v. State, 125. ‘ 


Rare. See INDICTMENT. 
RETAILING WITHOUT LICENSE. 


47. Section 3618 of the Revised Code; object of.—Section 3618 of the Revised 
Code, forbidding the retailing of. vinous or spirituous liquors, in quan- 
tities less than a quart, without license, or selling the same to a person 
of known intemperate habits, &c., is not a mere revenue law, but rather 
a police regulation for the protection of the public morals and peace. 
MePherson v. State, 221. 

48. Sume; what constitutes offense under.—A single unauthorized sale is suffi- 
cient to constitute the offense denounced by the statute. Under an in- 
dictment for it, the State can prove but one act, and evidence of one act 
being given, an election is made to prosecute for that act, precluding 
the introduction of any other.—Tb. 


VENUE. 


49. Venue; questions as to, how can not be raised. —Whether there was any or 
sufficient proof of venue, (where no exception is taken to the ‘‘convic- 
tion and sentence,”) can be raised only by exception to some ruling of 
the court on the evidence. The refusal of a charge involving a single 
legal proposition, not in any manner raising the question of proof of 
venue, does not authorize an inquiry into the sufficiency of the whole 
evidence, as though the court were considering it on motion for a new 
trial. — Williams v. State, 131. 

50. Venue ; failure of bill of exceptions to show proof of.—In this case there was 
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evidence tending to show the venue, ownership of the property stolen, 
and the time of committing the offense; but it is not conceded by the 
court that a reversal would follow if the bill of exceptions purporting to 
disclose all the evidence, was silent as to these points. The mere sufti- 
ciency of evidence to support & verdict, is not cause for reversal, unless 
the question is raised in the court below. 


DAMAGES. 


1. Detinue ; what measure of damages in.—In detinue, as in trover, the jury 
may assess the highest value of the property, at any time between the 
commencement of the suit and the trial, but they are not bound to do 
so.—Holly v. Flournoy, 99. 

2. Evecution, failure to muke money on; measure of damages.—Where a sheriff 
fails to make money on an execution, which, by the use of due dili- 
gence, could have been collected, by a sale of lands of the defendant in 
execution, the measure of damages, for which the sheriff and his sureties 
are answerable, is the sum which would have been produced by a sale 
of the land. —Hurvis v. Murfiee, 161. 


DEEDS. See EsectMent, 
DETINUE. See Damaces, 2. 


DOWER. 

1. Dower; when wife not entitled to.—Dower is a derivative estate, the creature 
of law, not of contract, carved out of or abstracted from the inheritance, 
which the husband, by his own act alone, cannot bar or impair; where, 
however, by the very terms of the conveyance, or devise, legal in torm 
and purpose, the estate expires with him, cutting off per formam doni, 
the heritable quality of the estate, and the title passes to another as 
purchaser by a valid limitation over, the primitive estate is gone, and 
there is nothing left from which dower can be derived.—Filwards and 
Wifé v. Bibb, 476. 


EJECTMENT. 


1. Deed; what admissibie to show color of title—Where the terms and cov- 
enants of a deed import that the grantor was seized, and covenanted 
and conveyed in his own right, his designating himself *tadministrator 
of the estate of J. D. sceased,” will be regarded as mere designutio 
personce, and such a deed made by an administrator, with the will an- 
nexed (the will giving no power of sale and a sale not having been 
ordered by any court), although void as a conveyance of the testator’s 
estate, is admissible to show color and claim of title in the grantee and 
those claiming under him.—Wiggs v. Fuller, 141. 

2. Sale by one heir ; when purchaser holds adversely to all.—A sale and convey- 
ance by one heir of the entire fee to a stranger who takes possession, 
claiming the exclusive title, converts the possession of the purchaser 
into adverse possession, which, if continued for the time prescribed by 
the statute of limitations, will bar the entry of the other heirs. —Ib. 

3. What will not support ejectment.—After the execution of a mortgage the 
legal estate passes to the mortgagve, leaving to the mortgagor the equity 
of redemption only. ‘This equity may be levied on and sold under exe- 
cution, and the purchaser, in the absence of fraud or priorities under 
the registration statutes, acquires only what the defendant in execution 
had—a mere equity or right to revest himself with the title, on paying 
the debt secured—which wil] neither support nor defeat an action of 
ejectment.— Childress v. Monette, 317. 

4. Parties defendant.—In the statutory real action, as in ejectment at com- 
mon law, the tenant in actual possession is the only proper party 
defendant.— Morris v. Beebe & Henshaw, 300. 

5. Same.—The landlord, though he may have title beyond the term created 
in the tenant, cannot be made a defendant in the first instance, although 
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under the statute he has the right to intervene as defendant, if he so 
elects. — Ib. 

6. Same.—The purpose of our statute authorizing the recovery of damages 
for use and occupation, as an incident of the judgment for recovery of 
possession, was to avoid the multiplicity of suits necessary to that end 
between the parties at common law; it was not intended to authorize 
the introduction of defendants, against whom no judgment could be 
rendered but for damages and mesne profits, along with defendants 
against whom judgment can be rendered, both for possession and dam- 
ages. —Ib. 

See Luurtation, STATUTE oF, 7, 8. 


ELECTION. 

1. ‘Election ;” meaning of word as used in Revised Code, and subsequent laws.— 
The word “election,” used in section 162 and other sections of the Re- 
vised Code, fixing the number of days after ‘the election,” within which 
official bonds must be filed, and found in the act to regulate elections in 
the State of Alabama, approved April 23d, 1874, and in the act of the 
same title, approved March 3d, 1875, means the act of casting and re- 
ceiving the ballots, the day and time of voting; and hence the time 
within which official bonds are to be given, commences to run from the 
day of the election, and not from the date of the certificate of election,— 
State ex rel. v. Tucler, 205. 

. Certificate of election; force and effect of.—Where a public officer is charged 
by law with the duty of ascertaining and declaring the result of an elec- 
tion, and issuing a certificate of election to the person elected, such 
certificate is conclusive evidence of the result and of the right of such 
person to the office; except when statutes authorize a contest, and it is 
commenced, or on quo warranto, or information in the nature thereof, 
to determine the right to the office, when the certificate is prima facie 
evidence, imposing the burden of proof on him who assails it.— Moulton 
v. Reid, 320. 

. Same. —This rule is not varied, because a prior incumbent contesting the 
election is in office, and is authorized to hold until his successor is 
elected and qualified.— Ib. 

. Contested election; jurisdiction of chancery as to.—A court of chancery is not 
the proper tribunal for the trial of a contested municipal election, where 
the charter or a general law provides for such contest; and it has no 
jurisdiction to enjoin the person declared elected from using his cer- 
tificate of election, or from qualifying and entering upon the duties of 
the office, or to otherwise try the right to the oftice—although such relief 
is asked by an incumbent under a former election, and entitled to hold . 
until his successor is elected and qualified, who charges that by falsifica- 
tion of the ballots and the fraud of the election officers, the certificate of 
election was withheld from him, and given to his opponent.—b.. 


ERROR AND APPEAL. 


I. Wuen Apprat Liks, 


to 


eo 


~ 


1. Appeal; what such final decree as will support.—Where on bill filed to set 
aside a sale under a deed of trust, and to be let into possession of lands, 
&e., the whole point of controversy between the parties was, whether 
complainant or defendants had the paramount title to land, and the 
defendant’s title depended wholly on a sale under a deed of trust, and a 
demurrer to the bill is overruled, and a decree rendered that the bill 
contained equity; that a sale under which defendants claimed was 
void—this settles the merits of the case against the defendants, and is 
such a final decree as will support an appeal, although a reference was 
also ordered, to ascertain the rents and profits, accruing during the de- 
fendant’s possession, and the value of the improvements made by them, 
and what was the existing indebtedness secured by the deed of trust, 
and one of the defendants decreed to pay the costs, which had accrued, 
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for which execution was directed to issue, and the decree concludes: 
‘All points and questions not herein expressly decided, are reserved to 
the final decree.” —Jones v. Wilson, 50. 

Same.—When a decree is final upon the merits—adjudging the equities 
and settling the rights of the parties—an appeal will lie under our stat- 
utes. Ifthe decree possesses these properties, it is immaterial, so far as 
effects the right of appeal, that the cause is still in progress, awaiting 
further proceedings necessary to entitle the successful party to the pos- 
session and enjoyment of the rights adjudged to him.—Tb. 

W hen appeal does not lie.—A decretal order of the chancellor ascertaining 
and declaring the compensation of a receiver apppointed in the cause, 
and his solicitor, and directing its taxation as costs against the com- 
plainant in the suit—the equities of the case not having been settled— 
is not such a final decree as will support an appeal.—Stale v. A. & C. 
R. BR. Co., 139. 

Same.—An order by the probate judge, requiring an administrator, upon 
application of a surety to be released, to give a new bond, and in default 
thereof that he be removed, is not such a final order or decree as will 
support an appeal.--Nelson v. Mitchell, 257. 

Same.—Section 3486 of the Revised Code, authorizing an appeal, by con- 
sent of parties before final decree, from the refusal to dismiss a bill for 
want of equity, does not embrace a decree overruling a demurrer to the 
bill; and prior to the act of March 20th, 1875, an appeal would not lie 
from such a decree.— Taylor v. Harwell, 592. 

Appeal ; when must be taken from judgment of dissolution of corporation.-— 
The provisions of the Revised Code with reference to vacating charters 
of corporations (chap. 5, title 2, part 3), fixing ten days as the period 
within which appeals may be taken from judgments of forfeiture against 
corporations, bar an appeal, if not sued out within that time. Sections 
3485, 3508, forming a part of chap. 1, title 5, part 3, of the Revised 
Code, giving an appeal from any final judgment of the circuit court, 
&ec., within two years, apply only to cases as to which a different time 
is not ptescribed, and to the class of appeals provided for in that chap- 
ter.—A. C & N. Co. v. State, 36. 

Same.—The day on which the judgment was rendered is the time from 
which the ten days must be computed; and the rule is not different, be- 
cause the judgment of dissolution was amended in particulars not 
changing its character, after its rendition. —/b. 

Appeal ; when barred.—Merely claiming an appeal and executing an appeal 
bond, does not suspend the operation of the statute limiting appeals, 
unless the appeal is prosecuted within the time allowed, by filing the 
transcript or obtaining an order docketing the cause, the appeal is 
barred. —F?thea’s Adm’r v. Rhea’s Heirs, 68. 

When dismissed.—It is the settled practice of this court, that a party who 
coerces or receives payment of a judgment in his favor, cannot maintain 
an appeal from it, save in a few exceptional cases in the probate and 
chancery courts.—Shingler v. Martin, 354. 

Same ; when receipt of costs operates coercing or satisfaction of judgment .— 
Plaintiff in an action at law recovered $5 damages and over $900 costs. 
The clerk issued execution for the whole, and while the sheriff had the 
writ one of plaintiff's attorneys instructed him orally not to collect the 
damages. A levy having been made, defendants paid the execution, 
and one of plaintiff's attorneys received from the sheriff a large part of 
the costs in discharge of witness fees plaintiff had paid his own wit- 
nesses, for which he held their certificates of attendance. Nearly two 
years afterwards plaintiff appealed. 

Held: The costs were as much a part of judgment in favor of plaintiff 
as the damages, greatly exceeding them in amount, and the receipt of 
money collected under the execution in payment of the witness fees was, 
under the circumstances, such an acceptance or coercion of satisfaction 
of the judgment, as would prevent plaintiff from maintaining an appeal 
to reverse it.—b. 
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19. 


20. 


IT. Practice. 


Practice on appeal.—Under the statute (§ 3510 R. C,) it is the duty of the 
court, when a case comes before it a second time on appeal, to disregard 
its former ruling if deemed erroneous; and although the statute in terms 
is addressing only to the appellate court, yet, if the lower court departs 
from the former ruling, and this court, on a second appeal, is of opinion 
that the lower court decided correctly, its judgment must be aftirmed, 
whether it conforms to or disregards the former decision.—Moulton 
v. Reid, 320. 

Assignment of error.--Rulings upon pleading or other matters will not be 
noticed upon appeal, unless brought to the attention of the court by 
proper assignment of error.—Hrwin v. Reese, 589. 


Evidence ; what not considered. —On appeal from a decree in chancery, this 


court will disregard depositions contained in the record, unless they are 
set down in the note of testimony, as required by the 74th rule of chan- 
cery practice.—Schiffer v. Tarver, 90. 


Demurrer, rulings on; when not revised. —Judgment on demurrer, which is 


shown only by the recitals in the bill of exceptions, cannot be revised 
on error.— Hunter v. Wood, 71. 

Charge ; presumptions made to uphold.-— An affirmative charge, correct as a 
legal proposition under any state of facts that could have existed in the 
case, will be presumed to have been authorized by the evidence, unless 
the contrary affirmatively appears. — Riggs v. Fuller, 142. 


Refusal of charge ; presumption as to.—It charges asked for and refused, 


assert correct legal principles, and are applicable to the evidence, it will 
be presumed to sustain the judgment below, that they were not in writ- 
ing, unless it affirmatively appears otherwise.—Turlingion v. Slaughter, 
195. 

When refusal not noticed.—The refusal to give charges requested, presents 
no question for revision on appeal, unless it affirmatively appears that 
they were asked in writing. —Hirschfelder v. Mitchell, 419. 

Charges given; when presumed corvect.— Where it is sought to revise charges 
given by the court of its own motion, all evidence relating to the ques- 
tion raised by the exception must appear in the bill of exceptions; and 
an affirmative charge, correct as a legal proposition under any state of 
facts which could have existed in the case, will be presumed to have 
been authorized by the evidence, unless the contrary aitirmatively ap- 
pears. —1b. 


Same.—The bill of exceptions in this case not setting forth all the evi- 


dence, it was held that error was not shown in the charges given mero 
motu by the court below. (Mannine, J., dissenting, held that the charge 
should be construed in connection with the copious and uncontrodicted 
evidence set forth in the bill of exceptions, and thus construed was erro- 
neous, in denying effect to the condition on which appellant’s accept- 
ance of the order sued on was based, and if there was evidence obviating 
this conclusion, it devolved on the judge or counsel for appellee to see 
that it was set forth in the bill of exceptions. ).-—Jb. 

Same; when presumed to have been vightly given.—Where the defense set up 
was that the cause of action was barred by the statute of Georgia, where 
the cause of action accrued, while the defendant resided there, a charge 
given at plaintiff’s request, that he is entitled to recover, will be upheld, 
although a Georgia statute prescribing a bar was given in evidence, it 
not appearing when the statute was enacted, and there being nothing to 
show that it was not passed after the defendant’s removal from the State, 
or even after the commencement of thesuit, Every legitimate presump- 
tion, not forbidden by the record, must be indulged to uphold the 
judgement of the primary court.—Johnson v. Martin, 27). 


21. Amendment; when presumed to be properly made.—-Where a cause is submitted 


on ‘‘bill and answer, and pleadings and proof,” and the only pleading, 
other than the bill and answer, was the demurrer incorporated in the 
answer, the demurrer is included in the submission; and if the decree 
rendered awards full relief to complainant, the demurrer was of necessity 
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22 


23. 


to 
on 


26. 


27. 


28. 


2 


We) 


31, 


overruled. In this state of the record, if the court, at 2 subsequent 
term, for the purpose of making the record speak the truth, allows an 
amendment so as to show that the cause was “submitted for hearing on 
deraurrer, as well as on bill, answer and proof, and that the demurrer 
was overruled,” and the record does not disclose the evidence upon 
which the amendment was allowed, it must be presumed that there was 
proper and sufficient evidence to authorize it. Whether this be so or 
not, only those prejudiced by the allowance of the amendment can com- 
plain of it.— Youngblood v. Youngblood, 486. 

Receiver; appeal from order appointing; what will not be considered on.—On 
appeal from an order appointing a receiver, the appellate court will not 
inquire whether it appears from the bill that no material defendant re- 
sides in the district where it was filed; the defendants not having an- 
swered, and the bill being amendable in these particulars.—B. [ W. C. 
v. Foster, 622. 

Motion to expunge, when should be made.—A motion to expunge from the 
transcript mutter alleged to have been improperly incorporated therein, 
and to disallow the register’s costs for such portion, to meet with a fa- 
vorable consideration, should be promptly made, and not delayed with 
a view of speculating upon the chances of imposing costs upon the ad- 
versary.— Barr v. Collier, 39. 

Same; what showld show.—Transcripts being usually made out under the 
supervision of appellant’s counsel, a motion to expunge portions of the 
record and disallow costs for it, should show that the appellant gave 
proper dir ctions about making out the transcript, or endeavored to have 
the objectionable portion omitted.—Jb. 


. Probate Court, decree of, on facts; when disturbed on appeal.—The decree of 


the probate court on issues of fact arising on settlement of andministra- 
tions, will not be reversed unless it is manifestiy wrong; but where ille- 
gal evidence is admitted, the presumption of injury arises, compelling a 
reversal, unless the remaining evidence is without conflict, and supports 
the judgment.—Hurwood v. Harper, 659. 

W hat question cannot be raised on appeal.—Where a defendant, claiming 
that the venue has been transferred to another court, moves to strike the 
case from the docket on that ground, and excepting to the overruling of 
his motion, appears in the court, where the suit was pending when the 
transfer was ordered, and enters upon a trial afterwards had in that court, 
this is a waiver of his objection and preveuts his raising it on appeal.— 
Berry v. Nall & Duberry, 446. 

Presumption as to charge being asked in writing.—A charge not asked in 
writing, may be properly refused for that reason; and unless it affirma- 
tively appears that a charge refused was asked in writing, it presents no 
question for revision on appeal.—Hollingsworth v. Chapman, 7. 

Rulings of primary court; when will not be revised.—The appellate court will 
not revise the rulings of the primary court, excluding evidence, when 
no exception is reserved.—Hhodes v. Lowry, 4. 

Judgment; when reversed for error prejudicial to only one of several defend- 
ants. —A court of law will not split up a single action into two or more, 
leaving one part in one court, and another in another court; hence, on 
reversal for error prejudicial to only one of two defeudants who appeal 
trom the judgment of a law court, the appellate court must reverse the 
judgment as to both, and remand the cause.—Jluckabee v. Nelson, 12. 

Petition, defect in, to which demurrer has been sustained; when will not pre- 
vent reversal.—A detect in a petition, curable by amendment if a special 
demurrer had been sustained to it on that ground, will not authorize 
judgment of affirmance, where the record discloses that the court erro- 
neously sustained a demurrer to the petition, on another distinct ground, 
fatal to relief in any aspect.—-Smith v. Phillips, 8. 

General exception; when not available.—A general exception to the entire 
charge of the court, containing distinct propositions, can not be sus- 
tained, if the charge is correct in part and erroneous in part.— Murphy 
v. State, 178. 
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ERROR AND APPEAL-—Oontinued. Practice——Continued.. 
32. Substitution, order allowing; when cannot be revised.—Where the action of 


the court, in allowing the substitution of a complaint is sought to be re- 
vised, the facts should be made matter of record, and objection made at 
the time the substitution is allowed. An affidavit found in the record, 
not shown to have been brought to the notice of the court, or acted on 
by it, is not sufficient to authorize an appellate court to hold that there 
was a substitution, and the affidavit the only evidence on which it was 
allowed.—Jlolly v. Flournoy, 99. 


ESTATE OF DECEDENTS. 


1. 


2. 


Saume.—Under the special act authorizing the removal of the administra- 
tion of the estate of Nancy Thompson from the court of probate of Tus- 
caloosa, to that of the court of probate of Greene county, the jurisdic- 
tion of the former court ceased on the final settlement and resignation of 
the administrator, and the jurisdiction of the probate court of Greene 
could be invoked; and properly invoked, its jurisdiction became as ful} 
and complete as if the intestate had died in that county and the court 
had originally taken jurisdiction of the cause.— Van Hoose v. Bush, 342. 

Title of heir to land sold under order of probate court; when divested —Where 
lands are sold under order of the probate court, the title of the heirs is 
not divested, until the court, on report of payment of the purchase 
money, orders a conveyance to the purchaser, and it is duly exe- 
cuted.—1b. 


ESTOPPEL. 
1, Corporate existence; when party not estopped from denying. —One dealing with 


od 


9 


a corporation in matters not falling within the purview of its delegated 
powers, is not thereby estopped from pleading its want of authority, to 
make the contract sought to be enforced against him.— Marion Savings 
Bank v. Dunkin, 471. 

Same; when is estopped.—Where, however, the contract is within the dele- 
gated powers, one who has dealt with it in its corporate character, is in 
general estopped from setting up its want of complete organization, ac- 
cording to the provisions of its charter, to defeat the corporation in the 
enforcement of the contract he has made with it.—Jb. 


. Same; what not such dealing with corporation as will estop party from setting 


up incomplete organizalion.—The accommodation drawer of a bill of ex- 
change, which was discounted by a bank, by the acceptor who procured 
it to raise money for his own use in that way—the drawer not being 
aware of this and not being present or participating in the negotiations 
—is not thereby estopped from denying the proper organization of the 
banking corporation, when sued by it on the bill.—Jb. 

When tenant estopped to deny landlord’s titl—One who has become a 
tenant cannot, when sued for the rent, deny his landlord’s title, unless 
he shows a bona fide eviction under a paramount title, or that landlord’s 
title was extinguished pending the occupancy; and his proof falling short 
of this, evidence of title in another or payment of rent to him, is no de- 
fense to the landlord’s action for rent.—Cravford v. Jones, 459. 

Executor, when estopped in assertion of right as such.—-While the legal title 
to personalty is vested in the executor or administrator, he holds it in 
trust; and though, so far as concerns him personally, he may, by acts of 
mal-adiministration, estop himself in some cases, from asserting his right 
to the property thus mal-administered, the estoppel will not bar the 
claims of the estate.— Nelson v. Boynton, 368. : 


. Same.—The rightful executor can not, by mis-pleading, or aequiesence in 


the unfounded claim of another asserting the right to administration 
under a void appointment, change the administration, or confer upon 
angther who is otherwise without right, rights and powers belonging 
only to the lawful executor; nor can he, thereby, estop beneficiaries un- 
der the will from denying the authority of such claimant.—Jb. 
Same.—Where one claiming to be the administrator files a bill for fore- 
closure of mortgage belonging to the testator, to which proceeding the 














738 INDEX. 


ESTOPPEL— Continued. 
rightful executor is made a party, and he puts in issue the complainant’s 
authority, and that is decided against him and a decree is rendered 
granting relief, from which the rightful executor does not appeal, this 
will estop the rightful executor from disputing the right to such fund; 
but the court is not prepared to admit that the estoppel will reach any 
further than the particular claim.— Jb. 

8 Guardian; when estopped to deny validity of appointinent.—One who has pro- 
cured his own appointment as guardian, and as such received assets of 
the ward and made settlement in the probate court, can not deny the 
rightfulness of his appointment, or set up its invalidity, to defeat pro- 
ceedings to call him to account.—Harbin v. Bell, 389. 


EVIDENCE. 


I. ApMIssIBILiry AND RELEVANCY. 


_ 


- Agent, declarations of ; when admissible against principal.—Declarations, 
made at the time of seizing property, by one who claimed to act as agent 
for another, are competent evidence against such person, when sued for 
a conversion of the property, if there is evidence tending to establish 
such agency; and the error in admitting such declarations, before the 
proper predicate has been laid, is cured by subsequent proof of his 
agency. —Rhodes v. Lowry, 4. 

2. Same.—Declarations made by the agent, after the contract was made by 
him, are admissible against his principal, where the agency still con- 
tinued, and the declarations formed part of a conversation between the 
parties, mutually explanatory of the contract just entered into, or 
formed part of the agent’s report to his principal. — Baldwin v. Ashby, 82. 

3. Declarations by the husband; when inadmissible.—Declarations by the hus- 
band, in regard to the ownership of property, which he had transferred 
to a trustee for the benefit of his wife, in satisfaction of certain of her 
moneys and property which he had converted, are not admissible evi- 
dence against the trustee, when it is not shown that such declarations 
were made prior to the execution of the deed, under which the trustee 
claims.— Holly v. Flournoy, 99. 

Mode of dealing ; when proper to prove.—Evidence of «a party’s course of 
dealing is always admissible evidence against them, when relevant to 
any fact to be ascertained by the jury—e. yg. it may be shown in an ac- 
tion against a carrier, for failure to deliver goods, for which it produces 
the consignee’s receipt, that its course of dealing was to demand pay- 
ment of freight, and a receipt for the goods, before delivering them. 
Williams v. M. & G. R. R. Co. 

5. Payment of note; what admissible to show.—An executor’s deed reciting a 
sale of his testator’s land, under an order of the probate court, on a 
credit, and that the conveyance to the purchaser was afterwards made 
under the order of that court, although it does not acknowledge pay- 
ment, has a tendency, however slight it may be, to show payment of the 
purchase money, and is admissible evidence on an issue s to such pay- 
ment.— /arwood v. Harper, 659. 

6. Same; what admissible.—Evidence of the husband of a surety upon a note 
executed by her mother to her son, in payment of lands sold by him as 
executor, to the effect that witness had not been notified of the existence 
of the note during the life of the principal, 1s not admissible evidence | 
to show that the note had been paid: especially when there was no in- 
ability of the principal to pay, and the son, with whom she lived on in- 
timate and confidential relations, looked to her alone for payment.—Jb. 

Instrument ; when not inadmissible for want of revenue stamp.—An instrument 
required to be stamped under the internal revenue law ot the United 
States, can not be rejected as evidence, merely because it is not 
stamped; it must be shown that the omission to stamp was designed to 
avoid payment of the stamp tax.— Berry v. Duxberry & Nall, 446. 

8. Same.—Where an instrument was executed at a time when there was no 

internal revenue collection office in the district where it was made, a 
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EVIDENCE—Conlinued. Apmisstpmity AND RELEvANey——Continued. 
party to the contract, under the laws of the United States, was author- 
ized to affix the proper stamps at any time before the first day of Janu- 
ary, 1867.—1b. 

9. Price of cotton ; what competent evidence of.—Proot of what cotton sold for 
at certain dates in a city, which was the market town of the locality 
where the cotton was to be delivered, and some thirty miles distant 
from it, together with proof as to the cost of. hauling from that place to 
such market, is competent evidence to show what its value was at the 
same time in such locality.—-1b. 

10. Guardian ad litem; effect of admissions by.—In a suit against an infant 
heir to enforce a vendor’s lien on lands descended to him, an admission 
by the guardian ad litem of the execution or consideration of the notes, 
the basis of suit, is not binding on or evidence against him, and does 
not relieve the complainant from proving his whole case.—Matthews v. 
Dowling, 202. 

Admissions by personal representative of prineipal ; effect of on rights of surety. 
No such relation or privity exists between the surety and the personal 
representative of the principal, as makes the admissions of the latter, or 
his recognition of the administration as a subsisting trust, binding upon 
or evidence against the surety.— Harrison v. Heflin, 553. 

Record from sister State ; when inadmissible—A record of judicial pro- 
ceedings had in a sister State, not certified by the judge of the court in 
which the proceedings were had, in conformity to the act of congress, 
is not properly authenticated, and is inadmissible as evidence in the 
courts of this State.—Holly v, Flournoy, 99. 

Void contrac! ; for what admissible—A contract of renting, though de- 
prived of all force as a lease, because obnoxious to the statute of frauds, 
is admissible to show the character of the defendant’s occupation and 
the amount agreed to be paid for rent.—Crawford v. Jones, 459. 








il 


12 


13 


Ii. Paron anD WRITTEN. 


14. Consideration of note variant from that cxpressed in it.—In an action on a 
promissory note which expresses that it was given for certain described 
lands, it is not permissible to show by parol that the note was given 
upon an entirely different consideration—e. g., as in payment of a debt. 
Adams v. Thomas, 175. 

15. Written contract; how can not be varied. —The legal effect ot a written con- 
tract for payment of money, which is plain and unambiguous, can not 
be varied by parol proof of an agreement that it should be discharged 
in some other way; and in the absence of mistake, fraud and the like, 
the rule is the same in equity as at law.—Iart v. Clark, 490. 


Ill, Jupicran KNOWLEDGE. 


_ 
for 


Municipal ordinances ; not judicially noticed.—State courts will not take 
judicial notice of the by-laws or ordinances of municipal corporations. 
Furkman v. Mayor, 263. 


IV. Ossections to EvipENceE, 


17. Objection to evidence; what waiver of.—An objection to evidence on certain 
specified grounds, is an implied waiver of other objections.— (Crawford 
v. Jones, 459. 

EXECUTION. 

1. Sale of decedent’s land; when valid.—A sale of lands of a judgment debtor, 
made under an alias pluries execution issuing after his death, in contin- 
uance of a lien created during his life, is valid without any revivor 
against the heirs. —Clark v. Kirksey, 219. 

2. Same; remedy, when heirs are injured by.—The heirs to whom the land de- 
scends in such case, take it encumbered with the lien. If they can show 
that the execution has been satisfied, or that from any cause the lien is 
lost, or should not be enforced, supersedeas affords them an ample rem- 
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EXECUTION— Continued. 


edy. ‘The present statute only requires them to be the actors in show- 
ing cause against the lien, instead of being proceeded against by scire 
facias, as under the former statutes.——-Ib, 

3. Lien of execution; how lost.—-Where the plaintiff, on valuable considera- 
tion, causes his execution in the hands of the sheriff to be held up for a 
specified time, he will be postponed to the lien of a mortgage attaching 
in the interval of such suspension.—Burnham & Co. v. Martin et 
als., 189. 


EXECUTORS AND ADMINISTRATORS. 


1. Administrator or executor ; litle of, to personal assets of deceased.—The ex- 
ecutor or administrator has the full legal title to the personal assets of 
the deceased, including choses in action, and, except so far as restrained 
by statute, has the power of disposition over them.—Van Loose v. 
Bush, 342. 

2. Same.—He may not only give acquittances, but may compromise, trans- 
fer, or assign such assets; and, although if he does so improperly, he is 
answerable as for a devastavit, the rights of those dealing with him, to 
whom no fraud or bad faith is imputable, will not be atfected or im- 
paired thereby.—TIb. 

3, Same; what necessary to show concurrence in devastavit.—Although an ex- 
ecutor or administrator acts in bad faith, mere knowledge that he is 
dealing with trust assets, raises no presumption, or casts any suspicion 
against his disposition of them to those dealing with him within the 
line of his authority and duty; before they can be charged with concur- 
rence or participation in his devastavit, they must have knowledge of his 
want of good faith, and must intend, or be reckless of the consequent 
injury to the cestui que trust—Ib. 

4. Power to sell testator’s lands ; when implied.—It is not essential to the cre- 
ation of a power in the executor, to sell his testator’s lands, that such 
power be expressly given to the executor in formal words; if it be ap- 
parent that such was the testator’s intention, to enable him to execute 
the trusts of the will, the power will be implied.— Blount v. Moore, 360. 

5. Same.—A general direction in the will that the testator’s real and per- 
sonal estate be sold, without saying by whom, and a devise and bequest 
of a money legacy to a brother and nephew, the remainder of the pro- 
ceeds to go to his wife, necessarily confers on the executor power to 
make the sale.—Jd. 

6. Right of, to retain for debt barred by statute.—An executor or administrator 
may retain, out of personal assets, for a just debt due himself, though it 
be barred; but he cannot revive a debt already barred, or retain for it, 
so as to affect the devise or descent of real estate.—Harwood v. Har- 
per, 659. 

7. Same; when becomes owner of debt due estate.—Where an executor or ad- 
ministrator, failing to collect a note due the estate, is charged with the 
amount on final settlement of the administration, the note is not there- 
by extinguished, but becomes his individual property. —Jb. 

Same.—Where a note due an estate is thus acquired by the executor, and 
he seeks to retain for it on his administration of the estate of the maker 
of the note, legatees of the latter cannot raise any question as to the 
distribution of the amount on the settlement of the first estate, or assail 
the correctness of a decree then remdered ascertaining 2 balance in his 
favor.—Th. 

9. Special administrator ; what bill may maintain.—A special administrator, 
appointed under the provisions of sections 1994 and 1995 of the Re- 
vised Code, may file a bill to have a receiver appointed over property, in 
which his intestate was interested, when necessary to preserve the prop- 
erty, or to prevent its removal beyond his reach.—B. I. W. Co. v. 
Foster, 622. 

W hat terminates authority of.—The regular appointment of an administra- 
tor in chief terminates the authority of special administrator, unless the 
latter contests it, and perfects and obtains an appeal under section 2015 
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EXECUTORS AND ADMINISTRATORS— Continued. 
of the Revised Code, when the grant of letters is stayed until theap- 
peal is disposed of.—Jb. 

Appeal from order appointing administrator in chief ; bond required.—The 
statute not prescribing the amount of bond to be given where an appeal 
is taken from an order appointing an administrator in chief, it is the 
duty of the judge of probate to exact ample bond on behalf of the 
party appealing, to indemnify those interested in the estate against loss, 
which may be sustained by continuing the special administrator in of- 
fice.—Ib. 

12. Revised Code, § 2005 of ; to whom applies. —An executor who has been ex- 

empted, by the will, from giving bond, may be required to give one, on 

proper application by a creditor. The words, ‘‘or other person inter- 
ested in the estate,” used in section 2005 of the Revised Code, are 

meaningless, unless they apply to creditors.—Smith v. Phillips, 8. 

13. Same; proceedings under.-—A creditor's petition, under this statute, should 
not be entertained, unless it sets forth the debt with the precision and 
accuracy essential in a declaration at law against the personal represent- 
ative, and no controversy as to the existence of the debt should be al- 
Jowed, beyond what is necessary to establish its prima facie valid- 
ity.—Ib. 

14. Administrator ; consent of, for what ineffectual.—The consent of an admin- 
istrator to a decree of recision, in a suit against him and the heirs of 
his intestate, to rescind a purchase of land by the intestate, can not di- 
vest the interest of the heirs. — Matthews v. Dowling and Wife, 202. 

Same; what bill can not maintain.—A bill filed by an administrator, to 
avoid a voluntary conveyance made by the intestate, because of preju- 
dice to creditors whose debts existed when it was made, is without 
equity. Such a deed is valid as to the parties to it; and the adminis- 
trator succeeds only to such rights as his intestate had.—Davis v. Swan- 
son, 377. 

Executor ; what properly chargeable with.—An executor is properly charged 
with the rental value of lands, which he failed to rent when he ought to 
have done so.—Jameés v. Faull, 185. 

17. Same.—If an executor making a sale of lands under order of the probate 
court, fails to take two sureties for the purchase money as required by 
law, the fact that his report to the. court showed this, and the court con- 
firmed the sale, does not relieve him of liability for the purchase money, 
resulting from his failure to comply with the law.—Jb. 

18. Surety of administrator ; when concluded by decree on settlement of adminis- 
tration of his principal. —A decree of the probate court, in favor of an ad- 
ministrator de bonis non, who was surety of the administrator in chief, 
rendered on a settlement of the administration of the first intestate’s es- 
tate, had between the administrator de bonis non and the personal repre- 
sentative of administrator in chief, who had died without making any 
settlement,—is conclusive, in .the absence of frand, upon the adminis- 
trator de bonis non creditors and distributees, as to the liability of the 
administrator in chief, and conclusive also on the surety, he being an 
actor and party to the proceeding; and the right to demand, and the 
duty to pay, co-existing in him, the law presumes, as regards creditors 
and distributees, that the decree has been paid; and, at their instance, 
he is properly charged with the amount of the decree, on his final set- 
tlement of the administration.—Seawell v. Buckley, 592. 

See Estorret, 5, 8; JUDGMENT, 1. 


11 


15 


16 


EXECUTORY DEVISE. See Wu4s, 3. 


EXEMPTION. 

1. Exemptions given by § 2061, R. C.—Section 2061 of the Revised Code, 
which exempts from payment of debts, in favor of the widow and chil- 
dren, five hundred dollar’s worth of the decedent’s lands, when it can be 
set apart, or otherwise, that amount in money from the proceeds of & 

(47) 
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EXEMPTION— Continued. 
sale, confers on them no right to the use and occupation of any partict- 
lar quantity or parcel of land. but gives them a mere right, by proper 
judicial proceedings, to clothe themselves with title to the preseribed 
quantity of land. Until this is done, they are not owners of the land, 
and cannot mrintain assumpsit for use and occupation prior to its being 
set.apart for them.— MecCuan v. Tanner, 84. 

2. Exemption in favor of distributees; when may hold in preference to creditor of 
intestate. —A ward whose guardian was indebted on tina} settlement, may 
after the retura of ‘no property” as to him, maintain a bill against the 
administrators and distributees of a deceased surety of the guardian, to 
subject to the satisfaction of the decree, money yemaining in the hands 
of the administrator, derived froma sale of the surety’s property, for 
which judgments had been rendered against him on final settlement in 
favor of the distributees;.and it is not ground ef demurrer that com- 
plainant did net pray an injenction to prevent the money being paid 
over, or proceed as in the case of equitable attachments. Where, in 
such a case, the property of the surety was all sold (without making any 
reservation or exemption to the extent allowed by law), and converted 
into money, the equity of the minor distributees to the money, to the 
extent which the statute allowed an allotment in money in Heu of spe- 
eific exemptions, is equa} to that of a creditor of the intestate, and 
having a legal advantage, a court of equity will not allow their rights to 
be disturbed, except as to the surplus remaining after deducting the 
amount allowed in lieu of exemptions. — Axdergon v. Thomas, 104. 

3. Constitutional exemptions.—The provisions of the constitution of 1868, ex- 
empting property from liability for the payment of debts, are entirely 
perspective in their operation.—Ala. Conference v. Vaughan, 443. 

4. Sume.—The right of exemption, against process for the collection of debs 
contracted prior to 1868; is governed by the law in force when the debt 
was contracted. —Jb. 

5. Same.—Prior to the Constitution of 1868 the exemptions were purely of 
statutory origin, extending only to heads of families resident with them 
in this State; hence, a claim of exemption against process issued for the 
collection of a debt contracted prior to 1868, whieh fails to show that 
the debtor was head of a family resident here, is fatally defeetive.-—/b. 

6. Same; what does not destroy right to.—These statutes were intended for the 
protection and maintenance of the family, xyather than for the benefit of 
the debtor, and the fact that he may have obtained an exemption of 
property, which was consumed im support of the family, or converted 
into other property, or wasted, does not lessen the necessity and duty of 
maintaining the family, or debar the debtor (if the facts then existing 
authorize it)from chiming a subsequent exemption, against process is- 
sued for the collection of the same debt.— Ib. 


FALSE IMPRISONMENT. See Acrioy, 7-9. 
FERTILIZERS. 


1. ‘Act to protect planters from imposition,” &e., coustrued.—The statute to pro- 
tect hans trom imposition in the sale of fertilizers, approved March 
8th, 1871, exacts an actual inspection, stamping and certifying by a 
proper ofticer, before « sale of guano ean be made. The fact that the 
owner, before sale, procured the sub-inspector to visit the warehonse 
where the guano was deposited, gave him samples, and urged him to in- 
spect, stamp, and certify the guano according to law, will not relieve a 
sale from the operation of the statute, if mo inspection be in fact made. 
Woods & Co. v. Armstrong, 450. 


FRAUDS, STATUTE OF. 

1. Contraet; what not within statute of frauds.—A contract by which a creditor 
receives from his debtor control of a plantation he is cultivating, and 
sells the crops when grown in payment of the debt, upon agreeing to 
assume all the debtor’s contracts for the cultivation of the plantation, 
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FRAUDS, STATUTE OF — Continued. 
need not be in writing, and is not within the statute of frauds; and any 
person having a‘contract with the debtor, which the creditor promised 
to carry out, may maintain an action against the creditor in his own 
name tor a breach of the promise, although the consideration did not 
move from him.— Burkham v. Mastin, 122. 
See FrauDULENT CONVEYANCES, 1 


See EvmEnce, 13. 


FRAUDULENT CONVEYANCES. 

1. Promise; what valid.—An insolvent debtor, A, offered to surrender his as- 
sets to creditors, to obtain a discharge. Afterwards M and other of the 
creditors met together and agreed in writing among themselves to accept 
from M, who was one of the largest creditors, fifty cents on the dollar 
and release A. This agreement was submitted by M to all other credi- 
tors, who joined in it, except C, who refused to join in it. Afterwards 
A made a conveyance of his entire estate to M, upon conditions set forth 
in the agreement among creditors (which are recited and assented to by 
him in the conveyance). C obtained judgment against A, and garnished 
M to answer what he was indebted to A. On the trial, M having denied 
indebtness, C offered oral proof that at the time A made the conveyance, 
and as part of the consideration, M promised to pay C’s debt in full, 
and but for this promise A would not have executed the conveyance. 
The promise not being shown by the written agreement between the 
creditors or by the conveyance, the court rejected it. Held: 

1st. The promise is valid and supported by a sufficient consideration, 
and if the creditor elected to accept it, he could maintain an action upon 
it in his own name, and if he repudiated it, the promisee may maintain * 
an action of indebitatus assumpsit on it. 

2d. ‘The election of the creditor not to accept the promise is made, 
when with a full knowledge of it, he resorts to and enforces his remedies 
against the debtor. 

3d. The oral proof only shows an additional consideration, to that 
expressed in the deed and not inconsistent with it, and does not vary the 
nature or legal effect of the deed, or enlarge its operation, or change the 
relation of the parties to it. 

Ath. The agreement and conveyance, strictly speaking, do not con- 
stitute a composition, but a sale and transfer by the debtor of his prop- 
erty in consideration that the creditor, to whom the conveyance was 
made, would release him from all his debts and pay a certain per cent. 
of his liabilities. The agreement was not between the debtor and all 
his creditors, and he was not a party to the agreement among the credi- 
tors, and no benefit accrued to him from the promise to pay which could 
prejudice the creditors. Hence, the conveyance is not subject to the 
rule that where a debtor in embarrassed circumstances makes an agree- 
ment with creditors to pay a certain proportion of their claims, and 
privately agrees to give better or other security to others, the conveyance 
is void.—Henry v. Murphy, 246. 

2. Garnishee; when may avail himself of rights which the debtor could not exer- 
cise. —Although a conveyance entered into, to hinder, delay or defraud 
creditors, is not void between the parties to it, and the garnishing cred- 
itor can in general avail himself only of the legal rights of the debtor 
against the garnishee, there is an exception where the garnishee holds 
effects of the debtor under a fraudulent conveyance. In such a case, 
although the conveyance is valid between the parties to it, the garnish- 
ing creditor may set up its invalidity.—Zb. 

3. Fraud ; of what creditor can avail, when attacking conveyance by debtor.—The 
fraud of which a creditor can avail himself, when assailing a conveyance 
or transfer by his debtor, must be actual, not constructive fraud on the 
debtor, which could be asserted by him as a ground of equitable relief 
aginst it.—Jb. 

4. Same.—The fraud which the creditor may set up at law is actual fraud 
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against creditors, denounced by sections 1861, 1865 and 1866 of the Re- 
cised Code. If the conveyance was not intended to hinder, delay or de- 
fraud creditors of the grantor, and made in good faith on valuable con- 
sideration, and not offensive to the foregoing sections of the Revised 
Code, an attaching creditor cannot assail it, because the grantee Induced 
the grantor to enter into it by fraudulent representations which he did 
not keep, and did not intend to keep when he made them.—Jb. 

5. Fraud; what facts not eonelusive proef ef,—-Contracts by which a father, 
largely indebted, and who soon after becomes insolvent, parts with very 
valuable interests to his son, at or before the latter attains to lawful age, 
should at least invite the watchful scrutiny of courts. They are not 
necessarily fraudulent, and may be explained consistently with fair deal- 
ing and good faith. — Bernar ‘dv. Davis, 565. 


GARNISHMENT. 

1. Garnishment ; upon what operates. —In the absence of fraud, # garnishment 
operates only on the legal rights of the defendant in judgment or attach- 
ment; if a demand due or owing the defendant is sought to be subjected, 
it must be of such a character that he could have maintained debt, or in- 
debitatus assumpsit on it.—Henry v. Murphy, 246. 

See FravupuLent ConvExances, 2, 3. 



















































‘GUARDIAN AND WARD. 


1. Guardian and ward ; presumptions as to transactions between, shortly after 
termination of relation.—It is neither desirable nor possible to define par- 
ticularly, what evidence will remove the unfavorable presumption in- 
dulged by the courts against transactions between guardian and ward, 
during the existence of the relation or shortly after its termination, 
whereby the one derives benefit and the other suffers injury. Much de- 
pends on the facts and circumstances attending each case, and in gene- 
ral it may be said that the court must be satisfied that there is an ab- 
sence of any influence springing out of the relation, and of any violation 
of duty by the guardian—the act must proceed from the volition of the 
ward, and he must have full knowledge of its effect. — Ferguson v. Low- 
ery, 510. 

2 Same; gifts and release.—There is no distinction in this respect between 
a release given by a ward sui juris, and gifts or conveyances to a guard- 
ian. When the release 1s purely voluntary , oF its consideration grossly 
inadequate, as compared with the hiability discharged, its validity must 
depend upon the same principles en which gifts or conveyances to the 
guardian depend. —Ib. 

3. Guardian, final settlement of ; when eannot be set aside.—A ward, who, in 
1262, atter she became of age, or shortly before, was induced, without 
any fraud or misrepresentation, to accept payment of the amount due on 
the guardian’s final settlement in Confederate currency, and for nine 
years thereafter, while under no disability or influence, retained the 
money. without any objection, cannot afterwards maintain a bill to set 
aside the setttement, on the ground that undue influence, exercised over 
her by the guardian, who was a kinsman, induced the aceeptance of that 
currency. — Hester vy. Wilkins, 44. 

4, Release; when not set aside. —A release from the ward, even if fraud, actual 
or constructive, can be imputed to the guardian obtaining it, will not be 
set aside, if incapable of legal injury to the ward.— Ferguson v. Low- 
ery, 510. 

5. Settlements; when not disturbed.—This eourt, while not relaxing the princi- 

ples requiring courts to look with jealousy and suspicion on transactions 

between persons standing in a confidential relation, by which the per- 
son in whom confidence is reposed, obtains a benefit, to the detriment 
of the other, declares that sound policy and a due regard for the repose 
of society alike demand that the courts, in the absence ot all traces of 
actual fraud, should be slow to disturb settlements voluntarily made, 
without litigation, by parties standing in confidential relations, to ad- 
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GUARDIAN AND WARD—Conlinued. 

just controversies growing out of transactions during the late war..—Jb. 

6. Settlement; what void.—An ex-parte settlement of a guardian in the probate 
court, made without a previous filing of accounts and vouchers, without 
notice, without auditing and allowance, or any other action by the court 
than administering an oath to the guardian as to their correctness, is 
wholly void as a final settlement.—Gravett v. Malone, 19. 

7. Guardian; when entitled to credit for article not paid for,—The ward, or his 
representative, cannot defeat a‘credit in favor of the guardian, for the 
value of a horse furnished the ward (the charge being otherwise proper), 
because the guardian, who gave his own individual note for the price, 
had not paid it; as between the ward and the seller the debt is paid.— 
Harbin v. Bell, 389. 


HUSBAND AND WIFE. 


1. Merital rights of husband; by what not affected.—The common law marital 
right of the husband, to reduce to possession the wife’s personalty and 
choses in action, attached before the passage of the‘statutes creating the 
wife’s statutory separate estate, is not affected or divested by them; and 
if he afterwards reduces such property to possession, it becomes his 
own. —Shaeffer v. Sheppard, 244. 

2. Statutory separate estate; what does not constilute.—The income derived 
from keeping a boarding house, the home of the family, carried on in 
the name of the husband, and rented and paid for by bim—the accounts 
for board being made out and collected in his name—is the husband's 
property, and not that of the wife, although she devotes her time and 
industry to the keeping of the house, and to the comfort and accommo- 
dation of those patronizing it.—Jb. 

What right surviving husband lakes tn.—Under the provisions of section 
2379 of the Revised Code, on the death of the wife intestate, the sur- 
viving husband takes absolutely, for his own use, for life, the rents and 
profits of realty which was of the wife’s statutory estate, freed from any 
trust; and upon bankruptcy, his interest, amounting to a life, passes to 
his assignee. — Conoly v. Gayle, 269. 

. Transfer of husband, when takes subject to equity of wife.—Where the hus- 
band invests the corpus of the wife’s statutory estate in the purchase of 
property, taking the title in his own name, the wife has the equity of 
every other cestui que trust to pursue the funds, and either take the prop- 
erty or charge with it the payment of the mony used in the purchase. 
This is a mere equitable right, and until it is asserted, the legal title re- 
mains in the husband, who may transfer it, and his transferee, if not a 
bona fide purchaser, takes it subject to the wife’s equity.—JJolly v. Flour- 
noy, 99. 

. Statue requiring wife to sue alone; what not applicable to.—The statute re- 
guiring the wife to sue alone at law, where the suit relates to the corpus 
of her statutory estate, has no application to the equities of the wife, nor 
to a separate estate created by deed.—Tb. 

6. Earnings of wife; right of husband to; how affected by statutes creating the 
wife's statutory estate. —The statutes creating the statutory cstate of the 
wife, have not changed the common law rule, which made the wife’s sav- 
ing the absolute property of the husband. — Carleton v. Rivers, 467. 

7. Same; what not sufficient to show gift of, to wife. —Where the husband’s pur- 
suits kept him from home during the greater part of several years, during 
which time the management of the domestic affairs, including the super- 
vision of the farm on which they resided, devolved on the wife, and she, 
by prudence and economy, derived profits from cultivating the farm, 
from which were realized money, the husband afterwards spent in pay- 
ing a debt for lands purchased by him,—this is not sufficient to show a 
gift of such earnings to the wife, or that she had a separate estate in 
them.—Tb. 

8. Same.—The fact that the husband was present at the execution of a note, 
given for rent of lands of the wife’s statutory estate, and directed it to 

be made payable to the wife, without more, is not sufficient to show a 
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HUSBAND AND WIFE— Continued. 
gift to the wife, and thereby defeat a right of action in him alone,— 
Hollifleld v. Wilkinson, 275. 

9. Statutory separate estate ; what not part of,—If a husband, with means con- 
stituting his wife’s separate estate, carries on a store in her name, and 
for her benefit, and afterwards buys other goods on her credit (which 
are not paid for, and for which the creditor holds only an account 
against the wife), to be used in the business, and places them on sale in 
the store,—they do not thereby bécome part of her statutory separate 
estate.— Wilder & Co. v. Abernethy, 644. 


IMPEACHMENT. See Censtrtrutionau Law, 8-13. 


INEBRIATE’S ESTATE. 

1. Inebriate’s estate. ; sections 2889-92 R. C. in relation to, construed.—An in- 
ebriate, removed by a court of chancery from the management of his 
estate (under the provisions of the Revised Code, sections 2889-92), to 
prevent his wasting it, and thereby bringing his family to want, cannot 
thereafter create any debt which will constitute a charge against the es- 
tate, thus in the custody of the court. The court has no power, on 
petition of a creditor, to order a sale of real estate thus in its custody, 
and the statute confers no authority upon the trustees to sell for that 
purpose. —-Ex parte Dowe, 258. 

2. Debt created by inebriate ; when may be allowed. —A debt contracted by the 
inebriate and his wife, after the appointment of a trustee, for the educa- 
tion of a son, suitable to his fortune and degree in life, may be allowed 
by the court, and ordered paid by the trustees out of the income; and 
when thus allowed, the amounts and times of payment should not be 
left to the discretion of the trustee, but the court, with the aid of the 
master, should ascertain the condition of the estate, and the needs of 
the family, and then direct the times and modes of payment, so as to 
discharge the debt gradually out of the income, without unduly inter- 
fering with the maintenance of the family.—b. 


INJUNCTION. See CHaAnceny. « 


INTEREST. 

1, Interest on inierest.—As a mere incident, interest on interest is not allowed, 
but a promise to pay it is not illegal or without consideration; and the 
weight of authority is, perhaps, in favor of the validity of the promise, 
at law, whether made at or subsequent to the original contract.—Paull- 
ing v. Creagh, 646. 

2. Interest on note payable on demand.—Interest on a note payable on demand, 
runs only from demand or suit brought. —Hunter v. Wood, 71. 


See CHANCERY. 


JUDGMENT. 

1. Judgment ; when not void.—Where an administrator is removed pending 
suit, and this is not brought to the attention of the court, a judgment 
in his favor, though rendered after his removal, is not void.— Ev parte 
Jones, 108 

2. Judgment,” meaning of, as used in section 44 of revenue law.—The word 
‘judgment,’ as used in section 44 of the revenue law of 1868, with ref- 
erence to the tax collector’s bond operating as a lien, for any “judgment 
which may be rendered against him in an official capacity,” &ec., in- 
cludes any judgment rendered against him as an individual for an 
official delinquency, whether it be a judgment in a court of law or the 
decree of a court of equity.—Dallas County v. Timberlake, 404. 


LANDLORD AND TENANT. M 
1. Rent, lien for ; to what attaches. —If there be separate contracts of renting 
of separate parcels of lands by the owner to the same tenant, the land- 
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LANDLORD AND TENANT Continued. 
jord has a lien on the crop grown on each of the parcels of land, only 
for the rent of such parcel.— Nelson v. Webb, 436. 

2. Same; remedy by attachment for rent.—Attachment for rent cannot be 
maintained unless the relation of landlord and tenant exists; but where 
the contract of renting is obnoxious to the statute of frauds, and the 
tenant has entered and occupied the premises, such a contract, followed 
by use and occupation under it, creates the relation of landlord and ten- 
ant between them.— /b. 

Landlord and tenant ; what creates relation of.—Though a contract of rent- 
ing be void as such, under the statute of fraud, yet if the tenant enters 
and occupies under it, the relation of landlord and tenant is thereby 
created, and the former may recover of the latter the value of the rent, 
in an action for use and occupation.— Crawford v. Jones. 459. 

4. Same ; when tenant estopped to deny landlord's tille.—One who has thus _be- 
come a tenant cannot, when sued for the rent, deny his landlord’s title, 
unless he shows a bona fide eviction under a paramount title, or that 
landlord’s title was extinguished pending the occupancy; and his proof 
falling short of this, evidence of title in another or payment of rent to 
him, is no defense to the landlord’s action for rent.— Jb. 

Tenants of purchaser at sheriff's sale; when may be ousted.—Tenants hold- 
ing under a purchaser of land at sheriff’s sale, may be ousted by one 
who redeems, under the statute, from the landlord, although the lease 
by its terms extends beyond that time. The estate of the landlord, 
though absojute until redemption, is destroyed thereby, and with it fall 
the lease and other mere dependencies or incidents.—Morris v. Beebe 
& Henshaw, 301, 
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LIEN. See Cuancery, 15. See Execution, 3. See LANDLORD AND TENANT, 1. 


LIFE INSURANCE. 

1. Policy of life assurance; construed.—A policy of life assurance, which 
covenants to pay the sum insured to the wife of the assured, if she sur- 
vives him, or in event he survive her, to her children. is a contract 
creating only legal obligations and rights; and upon the happening of 
the contingency on which it is payable to the children, vests in them a 
joint legal interest ; and, being a contract for the payment of money, 
the personal representative of a beneficiary succeeds, on his death, to 
his rights, and must join with the survivors in any action at law for the 
recovery of the sum assured, which furnishes a complete and adequate 
remedy for the enforcement of the contract, and the determination of 
the rights of the parties.-— Conlinental Ins, Co. v. Webb, 688. 

2. Policy of life insurance ; what law governs as to validity and construction 
of.—A policy of insurance issued by a New York corporation, providing 
that it shall not take effect until countersigned by the company’s agent 
here, must be governed, as to its validity and construction, by the laws 
of this State; and where such a policy covenants to pay the sum insured 
to the wife of the assured, if she survived him, or, in’ event he survived 
her, to her children, &c., ‘tin conformity with the statute in such case 
made und provided,” the construction of our statute on that subject 
must govern in determining what persons come within the designation 
“children.” —J/. 

3. Statutes authorizing insurance of husband's life for wife, &e., and policy con- 
forming to statute; construed. —A policy of assurance on the life of the 
husband recited that it was issued in consideration of certain represen- 
tations, and a cash premium paid by the wife, and certain premiums to 
be paid thereafter, in consideration whereof the company insured the 
life of the husband, ‘for the sole use of the wife,” in a certain sum; and 
covenanted to pay, or cause to be paid, the sum insured to the wife, 
“for her sole use, in conformity with the statute in such case made and 
provided,” . . . . ‘and in event of the death of the wife before 
the decease of the husband, the amount of said insurance shall be pay- 
able to her children foy their use, or to their guardian, if under age,” 
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&e. This policy was issued in another State, but did not become ef- 
fective until delivered here. The wife died before her husband. Some 
of their children, living at the date of the delivery of the policy, sur- 
vived both parents, and others died before either parent. There also 
survived both husband and wife, grand children whose parents died be- 
fore the delivery of the policy. eld, 1. The wife’s right was dependent 
on her surviving the husband, and on her death prior to his, and upon 
the happening ot the contingency on which the policy was payable, her 
rights, and the covenants to’ pay the insurance money, vested-in the 
children. 2. The children to whom the covenants in the policy extend, 
are children living at the death of both father and mother—children to 
whom the duty of maintenance extends if they are in minority; no 
other persons are within the words and spirit of the statute, or included 
in the covenants of a policy which conforms to it. 3. Whether children 
dying after the mother, and before the father, would take under the 
covenants, is not decided.—Ib. 


‘ LIMITATIONS, STATUTE OF. 

1. Limitations to proceedings against administrator and sureties by heirs and 
legatees, prior to Code of 1852.-——Prior to the Code of 1852, there was no 
statute of limitations operating on a demand of distributees and legatees 
against an administrator and sureties upon his official bond; and causes 
of action accruing prior to its adoption, were not affected by its pro- 
visions, but remained subject to former statutes.—Warrison et al. v. 
Heflin, 533. 

2. Same.—It, however, a legatee or distributee failed for twenty years, after 
proceedings could have been instituted in the probate court, to compel 
a settlement of the administration and distribution of assets, and there 
was no recognition or admission, within that period, of the administra- 
tion as a continuing. subsisting and undischarged trust, a presumption 
of settlement arose, operating as a positive bar to such proceedings; and 
if rdsort was had to equity, the presumption was of equal force, and the 
rules of that court against stale demands were also applied .— 1b. 

3. Same; from what lime bar computed.—Proceedings by the administrator in 
the probate court, in the legal and regular course of a pending admin- 
istration, are a recognition of it asa continuing and subsisting trust, 
and binding on the surety, preventing any bar attaching from the 
lapse of time; but the death of the administrator is a termination of the 
administration and its trusts, and from that period of time commenced 
operating as a bar to any proceedings by distributees against the sure- 
ty.—Ib. 

4, Presumption of settlement after lapse of twenty years.—After the lapse of 
twenty years a claim of distributees against a surety upon an adminis- 
tration bond, in the absence of all recognition or admission of it as a 
subsisting claim, during that period, is conclusively presumed to have 
been settled or discharged.—/b. 

5. Same; what period not excluded in computing time. The period between the 
1ith day of January, 1861, and the 21st day of September, 1865, during 
which the statutes of limitation were suspended, can not be excluded in 
computing the twenty years, from the lapse of which, in the absence of 
other evidence, arises the presumption of payment and satisfaction of a 
demand upon a bond.--1b. 

6, Statute of limitations ; what removes bar of.—Prior to the Code, a partial 
payment made before the bar of the statute of limitations was perfect, 
would, prevent its running, and would remove the bar, if complete; but 
since the Code, a partial payment will not remove the bar after it has 
attached. — Harwood v. Harper, 659. 

7. Adverse possessions ; what indispensable to.—Continuity is an indispensa- 
ble element of adverse possession, If several persons enter at different 
times, between whom there is no privity of estate, the several posses- 
sions can not be tacked so as to make a continuity of possessions on 
which the statute of limitations will operate; otherwise, where there is 
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such privity of estate, as the possession of landlord and tenant, vendor 
1 and vendee, ancestor and heir.—Riggs v. Fuller, 142. 

8. Revised Code, § 2910; constiued.—Under the provisions of the Revised 

Code (§ 2910), the operation of the statute is not suspended during the 
continuance of the disabilities therein enumerated, Where disabilities 
occur and continue with the right during the whole time necessary to 
constitute the bar, the whole additional period allowed by the statute, 
after the removal of the disability, must elapse before the bar is com- 
plete ; but where any portion of such additional period elapses during 
the time constituting the bar, it must be deducted from the time allowed 
for bringing suit, after the removal of the disability.—Jb. 


MANDAMUS. 

1. Mandamus ; when will not issue.—Although a party may have a clear legal 
right to the issuance of the writ of mandamus, there are cases in which 
it will be denied; as where it will in a collateral manner decide ques- 

tions of importance between persons not parties to the proceeding, who 
; have had no notice or opportunity to interpose their defenses, and the 
| enforcement of the writ will entail great hardship and difficulties upon 
| 





them. — Ex parté Du Bose, 278. 

2. Mandamus ; when proper remedy.—While mandamus will not be awarded 
to test a disputed title to office, it is the proper remedy, when the right- 
ful incumbent is wrongfully removed or suspended, to compel his res- 
toration.— Ex parte Wiley, 226. 

3. Same; what not cause for.—Where it appears that the removal or suspen- 
sion is merely irregular, legal cause for it existing, restoration will not 

be compelled by mandamus. 
] 4. Same.—Where the chancery court takes jurisdiction of an inebriate’s es- 
i tate, and makes an order that the trustee pay a debt for necessaries, but 
refuses to ascertain the needs and condition of the inebriate’s family, 
with a view of ordering payment out of the income, it will be compelled 
by mandamus to make such inquiry.— Ev parte Dowe, 25. 
j 5. Same; when rule nisi will be discharged.—The death of the inebriate, pend- 
i ing the proceedings on the motion for a mandamus, being brought to 
; the knowledge of this court by the return and answer to the rule nisi, 
| the rule will be discharged, leaving the creditor to pursue his legal 
| remedy against the administrator of the estate; and costs will not be 
allowed against the trustee, he not being a party to the motion.—Jb. 
Same; when mandamus lies. —Where a judge, on preliminary application 
to him for a rehearing under the statute, improperly grants or refuses a 
supersedeas, mandamus lies to correct his error. —Kx parte Walker, 577. 


jr) 


ane MILLS—-MILL-DAM. 

1. Tuking of property ; what constitutes.—Conferring the right to divert or 
obstruct the flow of water, in the erection or raising of a dam, and con- 
struction of a mill, is authorizing a taking of private property, as 
much so as if lands were taken; and under the constitution, no such 
right can be exercised, unless the mill is one that grinds for the public, 
under regulations established by law.— Bottoms & Powell v. Brewer & 
Brewer, 288. 

2. Proceeding to raise dam, &c.—The jurisdiction conferred by statute on the 

i probate judge to authorize the erection of dams on water courses, is 
special and limited, and when the proceedings under it are assailed on 
error, the record must affirmatively show every fact necessary to uphold 
the jurisdiction. —/b. 

3. Same.—lIt is a fatal defect to proceedings under the statute for the raising 
and erection of a dam, when questioned on appeal, that the record fails 
to show that the dam was originally erected under order of the court, 
or that the mill is to be a public mill as defined by the statute. —Jb. 


idl MOBILE, CITY AND COUNTY. 
1. Mobile, city of ; Stein contract construed.—There is nothing in the contract, 
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between the corporate authorities of Mobile and Albert Stein, in regard 
to the property known as ‘‘Stein’s Water Works,” which exempts it from 
taxation, by the municipal authoritfes, for ‘the purpose of raising 
revenue.— Mayor v. Stein, 23. 

2. Mobile, charter of ; provision as to contested elec The provision of the 
charter of the city of Mobile for the trial of contested elections ‘to 
municipal offices before the circuit or city judge, is not inadequate, be- 
cause it does not specifically define the mode of contest and prescribe 
the causes therefor ; the jurisdiction given carriers with it every thing 
necessary to make it effectual, and the common law, in the absence of 
— provisions, supplies the causes of contest.—Moulton v. Reid, 

20. 

3. Mobile Harbor Board, creditor of ; when can not euforce payment of debt from 
the County of Mobile.—A creditor of the Harbor Board (created by the Act 
of February, 1867,) for work done (after the county had delivered to it 
a number of bonds, and before the act abolishing the board, and requir- 
ing it to turn over all property to the commissioners of revenue for the 
county, ) can not maintain a bill in equity against the county, to compel 
it to deliver up or account for certain of the county bonds, issued to the 
board, which the county purchased of the board; and canceled before 
maturity, when it appears that these were the only bonds delivered back 
to the county, and that there remained a sufficient number of the bonds 
originally issued, and for which the board had not accounted, to satisfy 
all claims against the board. Whether after issuing and delivering its 
bonds to the board, the county, without any fraud or collusion, could 
purchase the bonds, at fair market rates from the board, is not decided; 
but upon the facts of this case, it is held that the remedy of the creditor 
was not against the county, but against the harbor board, or some of its 
members, or such persons as are unlawfully in possession of, or with- 
holding the bonds.— Mobile County v. Kimball & Slaughter, 56. 


MONTGOMERY COUNTY. 


1. Claim against Montgomery county ; when mandamus will not lie to compel* 
payment of.—Since the passage of the ‘‘act to establish a board of revenue 
for Montgomery county,” approved March 11th, 1875, and the act in re- 
lation to the finances of Montgomery county, the county treasurer has 
no authority to pay out any money, except on warrants authorized by 
the board of revenue, and an application for mandamus to compel him 
to pay a warrant not authorized by the board of revenue, must be denied. 
Both of these acts are constitutional, and neither impair the obligation 
of contracts in any manner, in the requirement that the board shall en- 
quire into the legality ot warrants already issued.— White v. Wolffe, 110. 


MORTGAGE. 

1. Mortgages ; how regarded under our decisions. —Under our decisions mort- 
gages are regarded as possessing a dual character—a conveyance of an 
estate in lands, and a security for debt—bearing one character in a 
court of law, and another in a court of equity.— Welsh v. Phillips, 309. 

2. Same.—After the law day and default in the performance of the condi- 
tion, the estate, at law, vests absolutely in the mortgagee, leaving the 
mortgagor a mere equity of redemption, which courts of law can not 
notice; and a conveyance of the land by the mortgagee will pass the 
legal title, though the debt be not assigned; and a conveyance with war- 
ranty will also operate as an equitable assignment oi the debt.—T/b. , 

3. Same.—In equity, the mortgage remains a security for the debt, passing 
as an incident with it, as would ¢ any other security; the mortgagor re- 
taining a right to perform the condition, on making compensation to 
the mortgagee, which is regarded as an estate in lands, separate from 
the legal estate, alienable or transmissible by descent or devise. —Jb. 

4. Estates, when merged.—At law the rule is inflexible, that where a greater 
or less, or a legal and equitable estate, coincide in the same person, they 
are merged; in equity, the merger depends on the intention of the par- 
ties. —Ib. 
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MORTGAGE— Continued. 

5. Same.—Where the mortgagee conveys direct to the mortgagor, as trustee 
for A during her life, with remainder over to her children, and the mort- . 
gagor covenants to accept the trust and carry it into effect, the convey- 
ance unites in the trustee the entire estate of mortgagor and mortgagee, 
and upon A’s death the trust terminates, devolving upon the remainder- 
men the entire legal and equitable estate in the lands,—J/b. 

6. Effect of sale under mortgage on right of purchaser of mortgagor’s equity.—A 
sale in execution of the power given in the mortgage, after the mort- 
gagor’s equity of redemption has been sold under execution, cuts off the 
equity of redemption acquired by the purchaser, as effectually as a 
decree of strict foreclosure would, and leaves nothing but the statutory 
right of redemption, which is the personal privilege of the debtor, not 
the subject of levy and sale under execution at law, and cannot be as- 
serted by a purchaser at execution sale, before the statutory right had 
arisen. — Childress v. Monette, 317. 

7. Conveyance by mortgagor before law day ; what passes by.—A sale and con- 
veyance of lands before the law day, by a mortgagor or grantor in a 
deed of trust, passes only the equity of redemption, and the right of 
possession against the mortgagee or grantee in the deed of trust, and 
operates no embarrassment of his legal remedies for the recovery of 
possession, when the right to it accrues, and works him no injury. 
Coker v. Whitlock, 180. 

See ExsEcTMENT, 4. 


MUNICIPAL CORPORATIONS. 

1. Municipal corporation ; how sues.—Municipal corporations must sue in the 
corporate name conferred by the charter, and not otherwise.— Powers v. 
Mayor, &c., 214. 

2. Same; may take note for price of license. —A municipal corporation having 
general power to contract, and be contracted with, in reference to 
municipal affairs, and being expressly authorized ‘‘to provide for 
licensing and regulating retailers of liquors within its limits, and to fix 
the sum to be paid” therefor, may take a note for the price of a license, 
instead of requiring cash, and on failure to pay the note, may maintain 
assumpsit against the maker.—1b. 

3. Municipal ordinances; proceedings for recovery of penalty ; quasi penal. 
Proceedings for the recovery of fines for breaches of ordinances passed 
by municipal corporation for the preservation of peace, &c., within their 
limits, are quasi criminal in their nature, and governed by stricter rules 
of investigation than applicable to purely civil actions.—Furhman v. 
Mayor, 263. 

Not judicially noticed.—State courts will not take judicial notice of the by- 

laws or ordinances of municipal corporations.—Tb. 

5. Municipal offices. —The legislature has full power to determine in what 
manner municipal officers shall be elected or appointed, the mode and 
causes for which such election may be contested, and whether or not a 
jury trial shall be allowed.—.Moulton v. Reid, 320. 


NON CLAIM, STATUTE OF. 

1. Filing of claim ; what sufficient.—A claim duly verified, filed in the pro- 
bate court against a decedent’s estate, within proper time after the re- 
port, but before the declaration of insolvency, need not be again filed 
afterwards, to save it from the bar of the statute of non claim under 
§ 2196 of Revised Code.—Levert v. Read, 329. 

2. Case overruled. —The case of Clements v. Nelson, 46 Ala. 634, overruled so 
far as it conflicts with the decision in this case.—Ib. 


OFFICIAL BONDS. 
1. Official bonds ; statutes in relation to, construed. —It was the intention of the 
legislature in enacting the statutes relative to official bonds (Art. 3 and 
4, Chap. I, Title 5, Part 1,) contained in the Revised Code, to provide a 
simple and speedy method of securing good and sufficient official bonds, 
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OFFICIAL BONDS— Continued. 
and having them renewed, and in case of failure in either of these 
respects, of declaring and filling the vacancy, without awaiting judicial 
proceedings to determine the question of failure to execute or renew 
such bonds.—Siate ex rel. v. Tucker, 205. 

2. Cases criticised and overruled.—What is said in Sprowl v. Lawrence, 33 Ala. 
691, and the decision in State ex rel. v. Ely, 43 Ala. 568, to the effect that 
a judicial investigation is a prerequisite to the certification of a vacancy 
and an appointment to fill it, declared to be an erroneous exposition of 
the statute.— Jb. 

3. Same; daty of officer in approving bond.—No officer charged with the duty 
of taking and approving official bonds, or bonds required in judicial 
proceedings, should approve or accept such bond, unless it is signed in 
his presence, and delivered by all the obligors or some one having au- 
thority in writing, properly attested, to bind them.—(Guild v. Thomas, 
414. 


PARTNERSHIP. ° 

1. Partners ; rights of, in partnership property.—Each partner has an equal 
title and right of possession in partnership property, and neither part- 
ner, by any act to which the others do not assent, can change the title 
or possession, so as to confer absolute, individual ownership and right 
of possession in himself.—Croswell v. Lehman, Durr & Co., 363. 

Same.—The storage in a warehouse by one partner, without the consent 
of the others, of partnership goods, as his own individual property, will 
not change the title or right of possession of the partnership—the pos- 
sessidn of one being the possession of all, and either may receive the 
goods and discharge the bailee.—Jb. 

3. Same.—A warehouseman, when sued by one partner, who, without the as- 
sent of the other, had stored partnership goods as individual property, 
may discharge himself by proof of a delivery, in good faith, to another 
partner; and his defense is not impaired, because he intended to de- 
liver to a third person, whom he honestly believed entitled to receive 
them under a custom of trade, when, in fact, such person’s connection 
with the goods was part of a stratagem or fraud whereby such partner 
obtained possession. —Ib. 

4. Partnership ; what does not constitute —One who purchases a lot of land, 
and takes a conveyance in his own name, with the intention that an- 
other, who promised, in a conversation about the anticipated purchase, 
to “go halves” in it, should share as a partner in the transaction—the 

‘ promise never afterwards being alluded to or carried into effect—does 
not thereby become the partner of the latter, or authorized to bind him, 
by executing a note in his name for necessary improvements put upon 
the land, by contract with the purchaser.— Huckabee v. Nelson, 12. 

5. Partnership assets, lien of partnership on; how lost.—While each partner 
has a Tien on partnership effects, and can compel their appropriation to 
partnership indebtedness in preference to individual liabilities of the 
partners, and has also « specific lien for the amount of his share, and 
tor any moneys advanced by him in excess of that amount, for the use 
of the partnership, the licen, in general, exists only in favor of the 
several partners; and if they divide or partition the property, each part- 
ner taking his own share, the lien is gone.—Hart v. Clark, 491. 

6. Same.—If one partner purchases the half interest of his deceased copartner, 
at administrator's sale, he thereby separates, by his own voluntary act 
and contract, that part of the assets from the other partnership effects, 
_ thereby waives any lien which he may have had thereon as partner. 

b, 


¢ 


PAYMENT. 

1. Transfer of credit on books of common banker; when operates payment. 
One brother, for a debt due the other, contracted before and maturing 
during the late war, drew a draft on a firm of commission merchants, 
who were the trusted friends of both, having transacted their business 
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2. 


for years, and kept a running account with each, prior to the date of 
the draft, and continuing after its maturity. The payee left the draft 
with this firm (whose acceptance had been waived, ) for collection, and 
the drawer by shipments of cotton, sold before the issue of Confederate 
money, had put them in possession of ample funds to pay it at maturity. 
When the draft matured the commission house was largely indebted to 
the drawer, and without any specific instructions, but according to the 
commercial usages of the place, credited the amount of the draft in the 
payee’s account and charged themselves with so much collected for him, 
and gave themselves a corresponding credit, and made a like debit,in 
their account with the drawer. Accounts current were sent the brothers 
showing these transactions, and the payee demanded gold (which had 
then ceased to be a circulating medium, ) of the commission merchants, 
though no objection was made known to the drawer, who, several years 
afterwards, settled his account with the commission merchants, allowing 
them a credit for the amount. Iield: This was a valid payment as re- 
gards the drawer, and discharged him from further liability.— W ilkin- 
son v. Bradley, Wilson & Co., 677. 

Payments ; when ean not be recovered back.—Payments claimed as credits 
on a debt, and not allowed when judgment was recovered on it, can not 
be-recovered back afterwards, without an express promise to repay them. 
Turlington v. Slaughter, 195. 


See CoNVEDERATE CURRENCY, 2. 


PLEADING AND PRACTICE. 


— 
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I. APPEARANCE. 


Appearance, what is.—Although the manner of entering appearances is 
prescribed by formal rules, they are seldom observed, and in the prac- 
tice the entry, on the margin of the dockets of the court, of the attor- 
ney’s name opposite the name of a party to the suit, is an appearance 
for such party.— Grigg v. Gilmer, 455. 


. Same; effect of —The consequences resulting from suck an appearance 


may be limited by the subsequent pleadings or steps taken in the cause; 
and if these refer to and are for the purpose of vacating an irregular ser- 
vice or process, or for taking advantage of defects, &c., the appearance 
will not, on error or appeal, be deemed a general appearance, curing 
such defects.—-Ib. 

Same.—-A plea, especially a plea in abatement, whem final judgment can 
be thereon rendered, is of necessity an appearance. The withdrawal of 
the plea is not a withdrawal of the appearance, and defendant being still 
before the court, judgment nil dicit against him 1s proper, if he fails to 
plead further.—b. 


II. Comp.arnt. 


Complaint on appeal from justice’s court; when sufficient:—The statement 
which the plaintiff in an action is required to file, on appeal from the 
judgment of a justice of the peace, is not subject to technical rules of 
pleading ; it is sufficient if it discloses a substantial cause of action.— 
M. & G. R. R. Co. v. Williams, 168. 

Husband; when may maintain action on note payable to wife.—A complaint 
declaring in the name of the husband ajone, on a promissory note pay- 
able to a person averred to be his wife, and alleging that the note was 
given for rent of lands of her statutory estate, is not demurrable be- 
cause it does not allege that he was the owner of it; nor on the ground 
that the action should have been brought in the name of the wife.— 
Hollifield v. Willkcinson, 275. 

Complaint ; when sufficient.—A complaint which shows that the plaintiff, 
as trustee of a married woman, claims in specie a horse, which it is 
averred the defendant detains from him, is not bad on demurrer for an 

insufficient statement of the cause of action, nor liable to the objection 
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that it shows that the married woman should have sued in her own 
name.— Helly v. Flournoy, 99. 


III, Demvurnrer. 


7. Demurrer ; should not be put in bill of exceptions.—It is not necessary to in- 
corporate the demurrer in the bill of exceptions, to revise the action of 
the court below upon it. Such practice unnecessarily cumbers the 
record, and is to be discouraged. — Powers v. Mayor, 214, 


IV. Discontinuance, See SuMMARY PROCEEDING, 2. 
V. Jupement py Drravt. 


8. Judgment by default; when improper.—Judgment by default, under our 
practice, is a judgment for want of an appearance, and can not be ren- 
dered when there is an appearance only, or where, after plea filed, it is 
withdrawn, the defendant making no further defense; in either case, 
judgment nil dicit must be entered.— Grigg v. Gilmer, 425. 


VI. Pieapine. 


9. Replication; what bad.—To a complaint counting on the common counts, 
the defendant pleaded, among other things, the statute of limitations, 
failure of consideration, and that consideration of plaintiff's claim was 
for Confederate treasury notes, deposited by plaintiff with defendant, 
which defendant was ready and offered to return. The plaintiff replied 
generally to each plea, and specially in substance, that she deposited 
the money under a special contract, which provided, among other things, 
that a certain number of days notice was necessary to place the bank in 
default for not paying on demand; that interest would commence ten 
days after deposit, without demand, if remaining more than four 
months, and varying according to the length of time the deposit re- 
mained, and interest to be compounded annually at five per cent. The 
breach alleged is a demand, betore suit, of the deposit, and interest 
compounded annually at five per cent., and a refusal. 

Held: The replication was a departure from the complaint, and 
neither traversed, confessed and avoided the pleas or set up matters of 
estoppel, but introduced a new cause of action; for both of which rea- 
sons demurrers were properly sustained to the replication.— Winter v. 
Mobile Savings Bank, 172. 

10. Plea; what sufficient answer to action.—A plea by defendant, ‘“disclaiming 
all right, interest, or possesion in the premises sued for, at or since the 
commencement of the action,” is tantamount to a plea denying posses- 
sion, and the court can not disregard it, and render judgment nil dicit 
for plaintiff for the premises sued for.—Morris v. Beebe & Henshaw, 301. 

11. Replication; what properly disallowed. —A replication to such plea, that de- 
fendant was in possession by his tenant, is no answer to it, but a de- 
parture from the plea, and is properly stricken out.—Jb. 

12. Ownership of cause of action; when can not be put in issue. —The plaintiff's 
ownership, as averred in the complaint, of » cause of action founded on 
a contract for the payment of money, can not be denied, unless put in 
issue ‘by appropriate plea, verified by oath. The plea of the general 
issue alone will not raise such issue. —Tb. 

13. Abatement. plea in; when properly rejected.—A plea in abatement, not filed 
at the term to which the appeal from the justice is returnable, may be 
rejected for that reason.—Perry v. Hurt, Corbin & Atkins, 285. 





VII. Genera PRACTICE. 


14. Amendment nune pro tunc; when proper.—An amendment nunc pro tunc 
should be allowed only in furtherance of justice; it should not be al- 
lowed when its manifest operation is to work injustice.—Berry v. Dua- 
berry & Nall, 446, 
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15. 


16. 


17. 


18, 


19. 


20. 


31. 


22 


23 


24 


26, 


Same.—Where the minute entry at a former term shows that a change of 
venue was granted “upon condition, that before the transcript is fur- 
nished the plaintiff shall give bond and security, to be approved by the 
clerk, in such a sum as will cover the costs accrued in the case, and when 
said bond and security is given as required, it 1s ordered by the court that 
said cause be transferred to Russell county,” &e.--an entry on the 
judge's docket at that term, that ‘‘on application of plaintiffs, the venue 
in this case is changed to Russell county, but before transcript is fur- 
nished, plaintiffs are required to give bond and security, to be approved 
by the clerk of the court, in such sum as will cover the costs accrued in 
this case,” is not of itself sufticient to authorize an amendment nunc pro 
tunc at a subsequent term, changing the venue absolutely.—J b. 

Amendment ; power to allow.—A court has power, after the trial has been 
entered upon, to allow an amendment to the complaint, so as to make 
its allegations of the terms of the contract declared on, correspond with 
the evidence. — Burkham v. Mastin, 122. 

Amendment, right of.—Under our statutes there is no limit to the right of 
amendment, except that the plaintiff must not depart entirely from the 
process, or substitute an entirely new cause of action, or make an entire 
change of parties.— Johnson v. Martin, 271. 

Same ; what within the rule-—Where the complaint discloses the name of 
the plaintiff in the judgment, upon which the transferee brought suit in 
his own name, an amendment converting the action into a suit by the 
plaintiff in the judgment, for the use of the transferee, does not violate 
this rule.—Jb. 

Amendment, right of —Under our liberal statute of amendment, there is no 
limit to the right, save that there must not be a total departure from the 
process, or an entire change of parties or of the cause of action.— Nelson 
v. Webb, 436. 

Same; what amendment not a departure.—An amendment to a declaration 
for use and occupation under a special contract of renting, by adding 
the common count for use and occupation, is not a departure from the 
cause of action disclosed in the original complaint; nor does it vary from 
the affidavit and writ of attachment (disclosing a special contract of 
renting) by which the suit was commenced.—Tb. 

Common counts; when recovery may be had under.—Under the common 
counts there can be no recovery, if there is a special contract open and 
unrescinded, embracing the same subject matter; if, however, the con- 
tract has been executed and nothing remains but payment of money by 
the defendant, resort may be had to the common counts.— W inter v. 
Mobile Savings B’ke, 172. 

Account ; amount of; when may be proved without itemizing.—A party who 
gave the plaintiff an itemized statement of an account, is entitled to 
prove the amount of it, without specifying the items, on showing that 
he had no other copy or memorandum of the contents, and that plaintiff, 
after being duly served with subpana duces tecum, failed to produce the 
account or give a copy of it.—Hurhman v. Mayor, 263. 

Attachment ; what defects cured on appeal from justice to cireuit court.—De- 
fects in a suit commenced by attachment before a justice of the peace, 
whether in the affidavit or writ, by the express terms of the statute, are 
ig on appeal to the circuit court.—Perry v. Hurt, Corbin & Atkins, 
285. 

Sureties on appeal bond; of what cannot complain.—Neither the principal 
nor sureties upon an appeal bond, from a justice’s court to the circuit 
court, can complain that that court rendered judgment against the 
sureties, in the names used by them in executing the bond.—IJb. 


. Discretion of court; what within.—It is within the discretion cf the court to 


permit a witness, after having left the stand, to return and correct her 
testimony, previously given. — Rhodes v. Lowry, 4. 

Remark by presiding judge ; what erroneous. —A remark by the presiding 
judge on the trial of a case for a violation of a municipal ordinance, that 
the proceeding was ‘‘a civil suit, but if the jury considered the evidence 
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they would find it decidedly criminal;” if excepted to and not with- 
drawn, is a reversible error.—Furhman v. Mayor, 263. 

27. Revivor.— Where :n administrator is removed pending suit, his removal 
must be brought to the knowledge of the court by. plea in abatement. 
When this is not done, a judgment in his favor, although rendered after 
his removal, is not void. A motion for revivor in the name of the suc- 
ceeding administrator, although made eighteen months after the re- 
moval of his predecessor, comes in time, if made at the same term at 
which the plea in abatement is filed.—Ee parte Jones, 108. 


REVISED CODE. 
1. § 162. .Meaning of word ‘“election.”—State v. Tucker, 205. 
- § 796. Construed.—Dabney v. Mitchell, 198. 
§ 353.H1. Construed.—C. L. I Co, v. Webb, 699. 
N 1858. Essentials to crop liens.— MeLester v. Somerville, 670. 
§ 1861, 1865, 1866. What authorize.—Henry v. Murphy & Co., 247. 
§ 2005. To whom applies. —Smith v. Phillips, 8. 
§ 2015. Effect of appeal under.—B. L W. Co. v. Foster, 622. 


CWI VR oop 


N 2061. Construed.—MeCuan v. Tunner, 84. 
§ 2196. Filing of claims.—Jevert v. Read, 529. 
10. § 2379. What husband takes under.—Conoly v. Gayle, 269. 
11. § 2523. What not within influence of.—Johnson v. Martin, 271. 2 
12. 9 2704. Construed.— Huckabee v. Nelson, 12. 
13. 9 2814. What requisite to relief under.— Ev parte Walker. 


14. § 2889-92, Construed—inebriate’s estate.—Ex parte Dowe, 258. 
15. § 2910, Construed.—Riggs v. Fuller, 142. 
) 3026. What governs,— Ev parte Wilson, 296. 
§ 3033. When remedy under available.—Harris v. Murfree, 161. 
§ 3326. Where bill filed.— Waddell v. Lanier, 440. 
19. § 3350. What forbids hearing.—Huart v. Clark, 491. 
§ 3356. Construed.— Moore v. Alvis, 356. 
. § 3428-37. To what applies.—Burnard v. Davis, 565. 

22. § 3470. What does not render void.— Erwin v. Reese, 589. 

23. § 3485. Construed.—A. & C. R. R. Co. v. State, 36. 

24. § 3486. What does not embrace.—Tuylor v. Harwell, ‘592. 

25. § 3490. Prospective in operation.—Ev parte DuBose, 278. 

26. § 3512. Construed.— hea v. Rhea, 68. 

27. § 2534. Does not enlarge liabilities of State. —State v. Hill, 67. 
28. § 3618. A police regulation.— McPherson v. State, 221. 

29. § 3643. Change bills. — Barnett v. State, 580. 

SET-OFF. See Chancery, 23, 24. 
STALE DEMAND. See Lrirarions, SraTuTeE oF. 
STATUTES. RULE FOR CONSTRUCTION. 

1. Statute, rule for construction of.—Where a statute has received a known ju- 
dicial construction, and is substantially re-enacted ina later act, the leg- 
islature is presumed to adopt such construction; and the supreme court 
of the United States, in construing the bankrupt law of 1841, having 
defined what debts ‘‘created in consequence of any defalcation as a pub- 
lic officer,” &c,, ‘‘or while acting in any other fiduciary capacity,” were 
excepted from the operation of the discharge in bankruptcy, the lan- 
guage of the same signification in the bankrupt law of 1867, must re- 
ceive a like construction. — Woolsey v. Cade, 378. 

SUMMARY PROCEEDINGS. 

1. Summary proceedings against defaulting tax collectors, &c.; what provisions 
of Code applicable to.—Sections 3059 and 3060 of the Revised Code, 
authorizing summary judgments against defaulting tax” collectors and 
probate judges, are not the only provisions governing such proceedings, 
but must be construed in connection with §3026 of the first part of the 
chapter relating to ‘‘summary judgments,” of which sections 3059 and 
3060 form a part.—L£v parte Wilson, 296. 
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2. Same; what will not operate a discontinuance of.—These sections, thus con- 
strued, authorize judgments against the parties served, although the 
principal and other sureties are not served; and neithera discontinuance 
as to those not served, nor an order abating the suit as toa party who 
died after service, will work a discontinuance of the entire proceed- 
ing.—-Ib. 

3. Sganan judgment against county treasurer and sureties}; when cannot be sup- 
ported.—A summary judgment against a county treasurer and his sure- 
ties, for his failure, on demand, to pay en allowed claim, when he had 
sufficient funds, cannot be supported, unless it affirmatively appears 
that the statutory notice was given to all who did not appear, and that 
the fact of suretyship, 9s to those not appearing, or joining issue, was 
proved.—Caldwell v. Guinn, 64. 

4. Sume.—A county treasurer is not an officer of court, as to whom a motion 
entered an the docket is made by statute notice, not only to him, but to 
his sureties. —Jb. 

5. Treasurer; what may be shown on proceedings against..—In such a proceed- 
ing, the plaintiff, for the purpose of showing that the treasurer had suf- 
ficient funds to pay his claim, may prove that he paid a junior claim, 
and the treasurer, in defense, may show that such claim was, by law, en- 
titled to priority of payment. The fact thatthe time when such payment 
was made is not shown by his books, does not preclude the treasurer 
from proving it by other competent evidence.—-1b. 

6. Execution, failure to make money on; measure of damages.—Where a sheriff 
fails to make money on an execution, which, by the use of due diligence, 
could have been collected, by a sale of lands of the defendant in execu- 
tion, the measure of damages, for which the sheriff and his sureties are 
answerable, is the sum which would have been produced by a sale of 
the land. To show that the sheriff was wanting in diligence, oral evi- 
dence is admissible to prove that the defendant in execution was in pos- 
session of the land, but not that he was its reputed owner.—Harvis v. 
Murfree. 

7. Quere.—Is a plaintiff entitled to any judgment in a summary proceeding, 
or to maintain it at all against the sheriff and his sureties, under section 
3033 of the Revised Code, unless the evidence shows that the whole 
amount of the judgment could have been made by use of due diligence; 
the only judgment authorized by the statute being for the amount of 
the execution, interest, and ten per cent. damages.—Ib. 

8. The summary remedy given by statute, against defaulting tax collectors 
and their sureties, for the collector’s defalcations, is merely cumulative 
and does not exclude the ordinary remedies for the recovery of money 
not paid over, whenever suit therefor is maintainable either at law or 
in equity.— Dallas County v. Timberlake et al., 403. 


SUMTER COUNTY. 


1. Sumter County; effect of Act of March 1st, 1870, ‘to consolidale the funds of 
fines and forfeitures und general fund of ihe county cf Sumpler.”’—The effect 
of the ‘‘act to consolidate the funds of fines and forfeitures and general 
fund of the county of Sumter,” was to make claims which might accrue 
under § 4438 of the Revised Code, and were formerly paid out of ‘the 
fine and forfeiture fund,” a charge against the county, payable out of 
its general fund.—Scrugqs. v. Underwood, 186. 

2. Same.—The repeal of the act consolidating the different funds, cannot 
effect the rights of a holder of a warrant drawn on the county, while the 
funds were consolidated, for services which, prior to that time, were a 
charge against the fine and forfeiture fund alone.—Ib. 


SUPERSEDEAS. 


1. Probate court ; power of, to issue supersedeas.—-The probate court has au- 
thority, at the instance of a surety, when he denies the fact of surety- 
ship, or that it was continuing when the decree was rendered against 
his principal, or alleges that the decree was obtained by fraud, to grant 

(48) 
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& supersedeas to control the execution it has issued, and parties who are 
_ under its jurisdiction, in enforcing it.— Gravett v. Malone, 19. 

2. Same.—If the suretyship-was continuing when the decree was rendered 
against the principal, it is conclusive, in the absence of fraud, on the 
surety as well as the principal, of every matter which could have been 
urged against its rendition, and neither, on supersedeas, could go be- 
hind it. —Jb. 

3. Same; supersedeas in, ground for.—On supersedeas in such a case, the 
ground of relief must rest either on facts occurring subsequent to the 
decree, or, if it relates to antecedent facts, must show fraud in the de- 
cree, or @ want of jurisdiction in the court, apparent on the record, or 
a denial of the fact of suretyship.—Jb. 

4 Revised Vode, section 3490; to what amendment of, does not apply.—The 
amendment of section 3490 of the Revised Code, authorizing a super'se- 
deas of judgments rendered for recovery or possession of real estate, 
has no applications to judgments which had been executed before its 
passage.—-Hx parte DuBose, 278. — ° 

- Same ; practice to be pursued under.—The appeal bond which is to operate 
as a supersedeas under this statute, must be given in time to stay the 
execution of the judgment; if defendant, by any fault of his, allows the 
judgment to be executed, his right to supersede is lost.—Tb. 

. Same.—It would be a good practice, under this act, for the court, at the 
time judgment is rendered for the recovery or possession of lands, to 
enter upon the minutes the amount and condition of the appeal bond 
which is to operate a supersedeas of judgment.—Ib. 


SURETY. 

1, Surety ; how far bound by deeree against principal.—A settlement in the pro- 
bate court, by the principal, is binding upon the surety, not because he 
is a party to the suit, but because it isan act his principal is, by law, 
required to perform, and is within the condition of the bond. Neither 
the settlement nor decree determines the fact of suretyship; or, if it 
once existed, that it continued.—Gravelt v. Malone, 19. 

See Executors AnD ADMINISTRATORS, 18 ; SUPERSEDEAS, I, 2. 

TAXATION. 

1. Right of taxation, surrender of ; presumption as to.—The right of taxation 
is essential to the existence ot all governments; as well that of a city 
with limited powers, as any other. It is a settled rule, that this power 
will never be presumed to have been surrendered, or abandoned, unless 
it clearly appears that such was the intention. —Mayor v. Mein, 23. 

Mobile, city of ; Stein contract construed.—There is nothing in the contract, 

between the corporate authorities of Mobile and Albert Stein, in regard 

to the property known as “Stein’s Water Works,” which exempts it 
from taxation, by the municipal authorities, for the purpose of raising 
revenue.— Ib, 

3. Tucable value of property ; what properly estimated as. —The additional value 
imparted to land, by a franchise conferring valuable privileges—as to 
take tolls, &e.—is properly estimated as a part of its taxable value.—1b. 

4. Taxation ; what dedueted from credits subject to.—Under a statute subject- 
ing to taxation “all money loaned and solvent credits,” and providing 
that the indebtedness of the tax-payer shall be deducted from such 
credits, and the excess only taxed, a life insurance company is entitled 
to deduct the amount of its “‘ premium reserve” from the solvent cred- 
its which it is required to return for taxation.—Alabama Gold Life In- 
surance Company v. Lott, 499. ; 

5. Same.—The amount due the insurance company on ‘‘ deferred premi- 
ums,” ‘loan premium notes,” and ‘renewal premiums,” or other simi- 
lar credits for which the policy stands as security, together with all the 
available assets of the company, (except State bonds, the amount in- 
vested in real estate and taxed as such, capital paid in and taxed as 
“paid up capital,” other assets otherwise taxed, and real property not 
in this State,) must be set off against the ‘‘reserve fund” and other in-’ 
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TAXATION— Continued. 


debteduess of the company, and the excess of such credits over indebt- 
edness of the company, is the*sum to be assessed as solvent crédits, 
subject to taxation.—I). 

6. Same; what proper subject of tawation.—In the absence of plain constitu- 
tional restrictions, it rests within the wisdom of the legislature to de- 
termine the subjects of taxation, and there is nothing in our constitu- 
tion which forbids the taxation of credits secured by mortgage on prop- 
erty which is also taxed. —Jb. 

7. Injunction to stay collection of taxes ; when improper.—A court of equity 
will not enjoin the collection of State and county taxes, unless, in addi- 
tion to illegality, hardship, or irregularity, the case be brought within 
some of the recognized heads of equity jurisdiction, and will not inter- 
fere in any case merely because of errors of excess in valuation, or hard- 
ship, or injustice of the law, or any grievance which can be redressed 
by suit at law, either before or after the payment of taxes.—Jb. 

8. Same; offer to do equity.—In cases where an injunction may be proper to 
stay the collection of excessive taxes, the complainant must pay or ten- 
der the amount really due, and in default of such tender or payment 
the bill should not be entertained.—Jb. 


TROVER. See Action, 6. 


TRUSTS AND TRUSTEES. 

1, Contract between parties standing in fiduciary relation ; when avoided ; on 

whom burden rests of showing its fairness.—Where the legal relation of 

guardian and ward, trustee and cestui que trust, attorney and client, or 

any other relation in which confidence is reposed and accepted, or in- 

fluence acquired, is shown to exist, the law on principles of public poli- 

cy casts on him, to whom the confidence was extended or who has ac- 

quired influence, whenever he seeks a benefit under the contract, the 

burden of proving that he has dealt with the other party, exactly as a 

stranger would have done, taking no advantage of his influence or 

knowledge, putting the other party on his guard, bringing every thing 

to his knowledge which he himself knew—in short, the conduct of the 

guardian, trustee, attorney, &c., seeking to be benefitted by a contract 

or release, must be such as to sever the connection, and place him in 

the same circumstances in which a stranger would have stood, giving 

him no advantage, save only whatever of favor or kindness may have 
arisen out of the connection.—Malone v. Kelly, 532. 

2. Same ; release not distinguishable from any other contract made between par- 
ties occupying fiduciary relations—A trust may be discharged and the 
trustee relieved from all liability for his administration of the trust es- 
tate, by a release executed by the cestui que trust who is fully sui juris ; 
but such release can not be distinguished from any other contract or 
agreement into which a trustee and cestui que trust may enter, and when 
a trustee claims the benefit of it, he is bound to support it by the same 
measure of proof requisite to sustain any other contract he may have 
made with the cestui que trust, or person to whom he stands in a fidu- 
ciary relation.—Jb. 

3. Same.—In determining the validity of transactions between persons 
standing in confidential relations, it is always a material fact that the 
cestut que trust has had competent and independent advice from disin- 
terested persons, or persons bound to him and freed from all influence 
the trustee could exercise—thereby the opportunity for the exercise of 
undue influence, for a violation of confidence, or for imposition, is les- 
sened; but this will not relieve the trustee from the duty of making a 
full disclosure of facts. -—Tb. 

4. Release ; what not ground for avoiding.—A release and settlement between 
ceslui que trust and trustee, is not vitiated, if otherwise valid, because 
the cestui que trust's affection and sympathy for the trustee, who was a 
blood relative, prompted the settlement; nor because the trustee, in the 
negotiations leading to the settlement, he then being impoverished, 
promised, if he became able in the future, to pay more.—Jb, 
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TRUSTS AND TRUSTEES— Continued. . 

5. Cestui que trust; right of, where trust funds are used in business by trustee. — 
Whenever a trustee uses funds of the trust estate in his own business or 
that of another, he will not be permitted to derive a profit therefrom, 
and the cestui que trust may elect either to take the profits or to insist on 
the corpus of the fund and interest, released from the loss or profit 
made in the business; the election, however, must cover the whole pe- 
riod the trust funds were employed in the one business; the cestui que 
trust, in general, can not take profits for one part of the time and inter- 
est for the other.— Jb. 

6. Same; what will not excuse use of trust funds by trustee in his own business. 
Where the will of the testator, under which a trust arose, gives no power 
to the trustee to use trust funds in a partnership, retaining all profits 
over interest, the trustee can not claim profits or justify such use of the 
trust funds, by oral proof that the funds were thus used in pursuance of 
verbal instructions of the testator before his death.—Jb. 


USURY. 

1. Sale of property ; when does not constitute usurious contract.—A sale of cct- 
ton at a price beyond its real value to one who resold for a less price, 
will not be denounced as an usurious transaction, unless there was a 
proposition to the seller to borrow, and negotiations terminating in a 
sale; or a knowledge of the borrower’s necessities, and that he was pur- 
chasing at an exhorbitant price to relieve himself by a subsequent sale 
at a less price; or something showing a design on the part of the ven- 
dee to borrow, and the vendor to Joan money under device of a sale, 
whereby under guise of excess of price, usurions interest was reserved. 
If such design existed, it is immaterial in what shape it is veiled.— 
Barr v. Collier, 39. 





See CHancery, 69. 
See InrErsst, 1. 


VENDOR AND PURCHASER. 


1, Bill to enforce vendor's lien; when want of title no answer to.—It is no answer 
to a bill by an administrator to enforce the vendor's lien on lands of his 
intestate, sold under a decree of the probate court, that he and the pur- 
chaser (there being no warranty or false representation inducing the 
purchase) labored under the common mistake that the intestate had 
title to all the land sold; whereas, in fact, a part of it belonged to third 
persons, who had ejected the purchaser, for the value of which a rebate 
of purchase mouey is claimed. The maxim caveat emptor applies with 
full force to such a sale.— Corbitt v. Dawkins, 282. 

2. Note for purchase money of land ; when want of title in vendor no ground for 
resisting recovery on.—A vendee in possession of lands under an execu- 
tory contract, with 2 solvent vendor, there being no fraud in the sale, 
can not go into equity to enjoin a recovery of the purchase money, 
merely because the vendor has no title, or a defective title.— Blanks v. 
Walker, 117. 


WASTE. 


1. What does not constitule.—The removal from the mortgaged premises of 
rails half decayed, and the scattered planks of a building, which had 
fallen {rom its own decay, and which were not worth over fifty dollars, 
(it not appearing that the permanent value of the place was impaired) 
presents no case for equitable interference against waste.—Coker v. 
Whitlock, 180. 


WILLS. 

1. Probate of wills, &c., during the war ; validity of.—The probate of wills and 
grant of letters thereon, by the probate courts of this State during the 
late war, were perfectly legal and valid; and a subsequent probate of 
the will, and grant of administration with the will annexed, the former 
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WILLS— Continued. 
letters not having been revoked and the administration not being vacant, 
is a mere nullity.— Nelson v. Boynton, 368. 

2. Same; grant of letters, nature of.—The grant of letters testamentary or of 
administration, while in some respects a proceeding in personam, is, in 
its most important bearings, a proceeding in rem, and if the court grant- 
ing the letters has jurisdiction, eo instanti, the title to the personalty 
vests in the personal representative, and also a statutory power over the 
realty, which can not be divested except by sale or other lawful dis- 
position by him, or by valid legal proceedings,.—b. 

3, ‘‘Hxecutory devise,” what valid.—The testator, whose will was duly admit- 
ted to probate here in the year 1840, devised certain lands in this State 
to his widow for life, and at her death ‘‘to his eldest son T., and his 
lawful male issue, and in the event T. should die leaving no lawful male 
issue, or leaving the same, such male issue should become extinct before 
he or they arrive at the age of twenty-one years, likewise leaving no 
male issue, then in that case, my will and desire is, that such estate, 
with the property named and devised my said wife, shall become the 
property of my son D., to descend to the lawful male issue of him, my 
said son D.” 

The widow took possession and then died. T. thereupon entered and 
took possession, leaving a widow and infant daughter, but never having 
had male issue. D, then took possession and died intestate, leaving a 
widow and heirs, who partitioned the land among themselves. T.’s 
widow filed her bill to have dower allotted her in the lands. 

Held--1, The testator intended to confine tne words ‘leaving no male 
issue” to the male issue of Thomas Bibb, living at his death, and this 
contingency was not too remote. (Reaffirming on this point Hdwards & 
Wife v Bibb et al., 43 Ala. 666.) 

2. The contingency not being too remote, the remainder over was a 
valid ‘‘executory devise,” within the meaning of the proviso to the 10th , 
section of the act of 1812 (an act to amend an act respecting convey- 
ances, Toulm. 15, Laws of Alabama, 247; Clay’s Dig. 157, § 37), which 
governed this case, and upon T.’s death the title in him became extinct, 
passing to D. in fee. 

‘ 3. T.’s widow was not entitled to dower.—-Edwards & Wife v. Bibb, 
75. 

4. What will not excuse use of trust funds by trustee in his own business.— 
Where the will of the testator, under which a trust arose, gives no power 
to the trustee to use trust funds in a partnership, retaining all profits 
over interest, the trustee can not claim profits or justify such use of the 
trust funds, by oral proof that the funds were thus used in pursuance of 
verbal instructions of the testator before his death.—Malone v. Kelley, 
533. 

5. Evecutor, power of, to sell testator’s lands ; when implied.—It is not essential 
to the creation of a power in the executor, to sell his testator’s lands, 
that such power be expressly given to the executor in formal words; if it 
be apparent that such was the testator’s intention, to enable him to 
execute the trusts of the will, the power will be implied.—Blount v. 
Moore, 360. 

6. Same.—A general direction in the will that the testator’s real and per- 
sonal estate be sold, without saying by whom, and a devise and a be- 
quest of a money legacy to a brother and nephew, the remainder of the 
proceeds to go to his wife, necessarily confers on the executor power to 
make the sale.—Jb. ’ 


WITNESS. 

1. Revised Code, § 2704 of ; competency of witness under.—On final settlement 
of an administration, a legatee or distributee contesting the settlement, 
is not a competent witness, on her own behalf, under section 2704 of 
the Revised Code, to prove that the decedent made a loan to the admin- 
istrator, and thereby charge him with the amount.—- Harwood v. Harper, 
659. 
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WITNESS— Continued. ° 


2. Same.—Neither the letter nor spirit of ‘the exception contained in section 
2704 Revised Code, as to the competency of witnesses, forbids a party to 
the suit, by or agajnst the administrator, testifying to matters in which 
the deceased did not participate, and of which, for want of know ledge, 
he could not testify, if living.—Huckabee v. Nelson, 12. 

3. Same.—One contracting with an agent, and suing the principal alone on 
the contract, is competent to testify as to the terms of the contract, al- 
though the agent be then dead. The exception contained in § 2704 R. 
C., has no application to such a case.— Baldwin v. Ashby, 82. 

4, Witness ; evidence of general character of ; when inadmissible. —Where there 
has been no impeachment of the character of a witness, the fact that 
there is material conflict between his testimony and that of other wit- 
nesses, furnishes no ground for admitting evidence of general good 
character in his support.—M. & G. R. R. Co. v. Williams, 168. 

5. Discretion of court; what within.—It is within the discretion of the court 
to permit a witness, after having left the stand, to return and correct 
her testimony, previously given.—Rhodes v. Lowry, 41, 








